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ADVERTISEMENT. 


TN  now  prefenting  to  the  public  a  complete  volume 

of  Nifi  Prius  Reports,  I  confider  it  umieceflary  to  fey 

any  thing  by  way  of  preface  to  the  work.     My  plan 

may  be  beft  underftood  from  the  manner  in  which  it  is 
executed ;  and  if  my  labours  are  in  general  deemed 
worthy  of  approbation,  I  know  it  is  fuperfluous  to  be« 
fpeak  indulgence  for  occafional  blemifhes.  But  I 
eagerly  embrace  the  opportunity  to  exprefs  my  fenfe 
of  the  afliftance  and  kindnefs  I  have  received  from  all 
the  branches  of  the  profeffion  in  the  profecution  of 
this  undertakings  and  more  particularly  to  teftify 
the  gratitude  I  feel  for  the  cheering  encouragement 
which  has  been  extended  to  me  by  the  illuftrious  Judge 
by  whom  the  far  greater  part  of  the  following  Cafes 

were  determined. 

J.  C. 
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ERRATUM. 
P.  2821  L  i^  for  defendantSy  read  plaintiiTs. 


DIRECTION  TO  THE  BINDER. 

[]a3   to  be  placed  between  N  and  O. 


CASES 

ARGUED   AND   RULED    AT 

'NISI     P  R  I  U  S 

§ 

IN    K.B. 

At  the  Sittings  after  Michaelmas  Term^ 
48  George  III.  1807. 


SITTING  DAY  AFTER  TERM  IN  LONDON. 


Wedderburn  and  others  v.  Bell. 

Tuefday,  Dee.  i. 

A  SSUMPSIT  on  a  policy  of  infurance,  on  goods 

on  board  the  Minorca,  at  and  from  Jamaica  to  fra!^?rtby,*** 

London,  at  a  premium  of  ten  guineas   per  cent,  to  «»""  ^  render- 

return  5/.  per  cent,  if  the  (hip  failed  from  the  place  of  poflibie  fcam 

rendezvous  with  convoy  for  the  voyage  and  arrived.  a7fi'omihe^*iui 

The  firft  count  of  the  declaration  laid  the  lofs  to  be  by  *^'^*  ^"* 
the  barratry  of  the  mafter ;  the  fecond,  by  the  perils 
of  the  fea. 

The  (hip  failed  for  England  with  convoy  in  the  end 
of  July  1 806.  On  the  12th  of  Auguft  (he  parted  from 
the  flect^  and  being  never  more  heard  of,  was  fuppofcd 
to  have  foundered  in  a  hurricane,  which  immediately 
followedt 

Vol.  I,  B  The 


<:ases  at  nisi  prius. 

The  defence  refted  on  two  grounds ;  firft,  that  the 
fliip  on  the  homeward-bound  voyage  was  not  properly 
equipt  with  fails  ;  and  idly,  thatfhe  had  not  a  fufficient 
crew.  It  appeared  in  evidence,  that  her  fails  to  be 
ufcd  in  flormy  weather  were  in  good  condition ;  but 
that  her  main-t op-gallant-fail  and  fludding-fails,  which 
are  ufeful  in  light  breezes,  were  extremely  rotten,  and 
almoft  quite  unferviceable. — The  evidence  concerning 
the  crew  was  contradiftory. 

The  Attorney  Gemral  for  the  plaintiffs  contended, 
that  the  decayed  ftate  of  the  top-gallant-fail  and  ftud- 
ding-fails  could  not  conftitute  any  want  of  fea-worth- 
inefs ;  as  they  were  not  at  all  effential  to  the  fafety  of 
the  fliip,  and  could  only  be  ufed  in  calm  weather  to 
quicken  her  fpeed.     All  that  the  doftrine  of  fea-worth- 
incfs  required  was,  that  at  the  time  of  the  infurance 
the  ihip  fliould  be  fit  to  perform  the  voyage,  unlefs 
some  external    accident  intervened.      The  Minorca 
was  clearly  in  a  condition  to  do  this,  notwith (landing 
the  fuppofed  deficiency  in  thefe  fails ;  and  in  fafl:  the 
lofs  had  not  been  at  all  occafioned  by  the  \<«nt  of 
them,  but  by  the  hurricane,  in  which  they  would  have 
been  ufelefs. — The  weight  of  teftimony  he  maintained 
was  in  favour  of  the  fufficiency  of  the  crew,  and  be- 
fules,  it  was  often  impoflible  to  procure  hands  in  the 
^ '    ?  Indies  upon  any  terms. 

•  .    1  Ellen^orough, — In  an  adion  of  this  kind, 

'        ..i^jtifl's  are  bound  to  prove,  not  only  that  the  fhip 

s  tight,  fhiunch,  and  ftrong,  but  that  fhe  was  properly 

cquipt  with  fuiis,  and  otiier  (tores,  and  that  fhe  was 

piaimed  with  a  fufficient  crew  to  navigate  her  on  the 

5  yoy^SP 
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Toyage  infured.     Thefe  are  oonditions  precedent  to 
the  policy  attaching  ;  and  if  they  were  not  complied 
with,  fo  that  the  peril  was  enhanced  ;  from  whatever 
caufe  this  might  arife,and  though  no  fraud  was  intended 
on  the  part  of  the  affured,  the  underwriters  may  an- 
fwcr,  "  we  are  not  liable."     The  hull  of  the  fhip  in 
this  cafe  was  fufBcient  and  fea-worthy  ;  but  it  appears, 
that  when  fhe  left  Jamaica,   her   fails   were  highly 
defeftive.  It  is  not  enough  that  a  fhip  is  fupplied  with 
fuch  fails  as  are  effential  to  her  fafety  from  the  perils 
of  the  fea,  and  which  might  .enable  her,  if  not  in- 
tercepted, from  at  feme   period  or  other  completing 
her  voyage.     A  pcrfon  who  underwrites  a  policy  upon 
iier  has  a  right  to  expefl:  that  (he  fhall  be  fo  equipt 
vriih  fails,  that  (he  may  be  able  to  keep  up  with  th« 
convoy,  and  get  to  her  port  of  deftination  with  rca- 
fonablc  expedition.     She  muft  be  rendered  as  fecure 
as  poffible  from  capture  by  the  enemy,  as  well  as 
from  the  dangers  of  the  winds  and  waves.     But  here 
the  Minorca  appears  to  have  been  deficient  in  fails,  on 
winch  her  fpeed  might  materially  depend  ;  and  if  fo, 
tlie  rifk   being  thereby  greatly  increafed,,  the  pc^licy 
Txcvcr  attached,  and  this  aftion  cannot  be  fupportcd. 
His  Lordlhip  was  alfo  of  opinion,  upon  weighing  the 
teliimony  on  the  one  fide  and  on  the  other,  that  the 
crew  was  infufficient. 

The  defendant  had  a  verdift. 

The  Attorney  General^  Garrow^  and  Ta^djy  for  th« 
plainti^3. 

B  i  Park 


CASES  AT  NISI  PRIUS. 
Park  and  Ker  for  the  defendant. 

[AttornieSy  Palmer  and  Co.  and  Grtgge  and  Co  ]  * 


Vide  Lee  v.  Beach,  Sittings  369. — Mills  v.  Roebuck,  in  the 

after    M.   T.   1763,    Marfhall,  Excheq.  Park,    222. — Law  v. 

368.  -  Oliver  v.  Cowley,    Sit-  HoUingfworth,  7  T.  R.  i6o. 
tings  after    T.  T.    1765,  lb. 


*  [As  ijfic  ftjtementi  of  pleadings  and  of  fa£l£  in  ihefc  notes  muft  often  be 
imprrt'e^,  and  may  foraetimei  be  inaccurate,  I  have  thought  it  right  \o  fub- 
'join  the  names  of  the  attornies  on  both  Ades  from  the  Chief  J  ustice'a 
paper.  Tium,  upon  3n\y  di>ubc  ari(ing,  the  briefs  in  the  caufe  may  be  daftly 
infpc^ed)  and  an  opportunity  is  given  to  vetify  the  reporr,  or  to  rtAify  Uie 
snifl^kes  with  which  it  may  be  chargeable.] 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


Thurfdjy  Dec.  3.  THOMPSON    V,   BoND. 

If,  .„.«,  by .  A  SSUMPSIT  for  work  and  labour,  goods  fold,  &c. 

i.xi,  induces  j.n-  Plea,  the  general  iffue. 

«»Mier  to  fupply  *^ 
p  X  ids  on  the 

.rcdit  of  a  third  In  this  aftion  the  plaintiff,  who  is  a  publican,  foueht 

^>eifon,  and  en-  irr              r                                          'o 

•crs  into  a  col-  to  rccover  the  fum  of  45/.  for  having,  during  the  lafl: 

raku!^  "ror*7n  Weftmiufter  eleftion,  at  the  inftance  of  the  defendant, 

writing,  to  jay 

101   tucro^  be  ii  not  liable  as  fer  foods  fc!d^  but  mult  be  fucd  ia  an  ailion  of  deceit. 
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employed  himfelf  in  canvaffing  for  the  Right  Ho* 
NOURABLE  R.  B.  Sheridan,  onc  of  the  candidates, 
and  opened  his  houfe  for  the  entertainment  of  voters 
in  the  intereft  of  that  gentleman. 

It  was  not  denied  that  the  defendant  had  folicitcd 
him  to  do  this,  and  had  promifed  to  fee  him  paid  ; 
but  it  was  contended,  notwithftanding  contrary  evi- 
dence on  the  Other  fide,  that  he  had  given  credit  in 
the  firft  inftance-  to  Mr.  Sheridan's  committee,  and 
that  the  defendant's  undertaking,  being  a  collateral 
promife  to  pay  the  debt  of  another  and  not  being  re- 
duced into  writing,  was  void  under  the  Jlatuie  of 
frauds  (a).  In  proof  of  this,  it  appeared  that  the  de- 
fendant, after  telling  the  plaintiff  that  he  had  autho* 
rity  from  the  committee  to  open  his  houfe,  brought 
down  one  of  Mr.  Sheridan's  flags,  which  was  difplayed 
from  the  windows  during  the  eleftion ;  and  that  the 
plaintiflf  afterwards  fent  in  his  bill  to  the  committee, 
before  making  any  demand  upon  the  defendant,  and 
wrote  him  a  letter,  requefling  his  good  offices  to  get 
It  difcharged.;  A  witnefs  having  fworn,  that  he  be- 
lieved the  defendant  was  himfelf  a  member  of  the 
committee,  fo  that  he  might  ftill  have  been  liable  as 
one  of  thofe  to  whom  credit  was  originally  given  (^),  a 
Mr.  .Froft,  who  had  afted  as  chairman,  was  called  and 
negatived  that  faft. 


^r- 


^)  2  2  Car.  a.  c.  3.  ^  4,        {h)  Stepheat  v.  Squire^  5  Mod.  soj* 

B3 

On 


CASES  AT  NISfl  PRIUS, 

On  his  crofs  examination  he  faid,  that  the  comniittee 
had  never  authorized  the  defendant  to  engage  the 
plaintiff,  or  to  open  his  houfe  on  behalf  of  Mr.  Sheri- 
dan ;  but  had  merely,  upon  liis  affuring  them  that 
there  were  twelve  eleftors  there  difpofed  to  vote  for 
Mr.  Sheridan,  defired  him  to  take  a  flag  and  bring 
them  up  to  poll.     Upon  this. 

The  Attorney  General  argued,  that  whatever  might 
have  origmaily  paffed  between  the  parties,  the  plaintiff 
was  now  at  all  events  entitled  to  recover  the  whole  of 
bis  demand.  Suppofe  he  had  given  credit  to  the  com- 
mittee, ftill  as  they  had  not  authorized,  the  defendant 
to  a£k  as  he  had  done,  they  were  not  liable  ;  and  as 
it  was  certain  that  an  action  mufl  lie  againft  fome 
one,  this  was  the  debt  of  the  defendant  alone,  and  he 
was  pcrfonally  refponfible  for  it  in  the  prefent  a£Uon. 

Lord  Ellenborough. — The  undertaking  of  the 
defendant  feems  to  have  amounted  to  this,  that  he 
would  fee  the  plaintiff  paid,  which  in  confideration  of 
law  is  only  a  collateral  promife  to  pay  the  debt  of  an* 
©ther  ;  and  had  he  been  authorized  by  the  committee, 
as  he  reprefented,  fo  that  they  would  have  b^en  liable, 
it  would,  beyond  all  queflion,  have  been  void,  for 
not  being  reduced  into  writing.  But  it  now  appears 
that  he  had  no  orders  from  the  committee  to  open  th* 
houfe,  and  that  he  had  no  authority  as  their  agent  to 
employ  the  plaintiff.  Still,  I  am  of  opinion,  that  the 
plaintift'  cannot  infer  ce  his  demand  in  ihe  prefent 
aftion.  If  I  reprefent  that  I  have  an  order  from  A. 
when  I  have  no  fuch  order,  and  fo  induce  a  perfon  to 

deal 
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deal  with  me  on  the  credit  of  A.,  I  am  not  principally 
liable  as  for  a  debt  of  my  own.  An  aftion  may  be  brought 
againll  me  for  the  deceitful  reprefentation,  by  which 
this  perfon  was  induced  to  give  credit  to  A. ;  but  he 
cannot  recover  as  upon  a  contradt  which  was  never 
tntered  into.     So  here,  though  the  defendant  may  be 
liable  in  a  different  form  of  aftion,  he  cannot  be  con- 
fidered  as  a  debtor  for  goods  fold  to  the  extent  of  the 
plaintiff's  demand.     As  it  appeared,  however,  that  the- 
defendant  himfelf  frequently  partook  of  the  refrefli- 
ments  in  the  pla.intiff's  houfe  during  the  clcftion,  it 
will  be  neceffary  to  decide  whether  thcfc  were  furnifhed 
to  him  on  his  own  perfonal  credit,  or  om  the  general 
reprefentation  that  the  committee  defired  the  houfe  to 
be  opened  for  the  candidate's  friends.     In  the  former 
cafe,  the  defendant  will  be  liable  in  this  aftion  to  the 
amount  of  his  own  confumption ;  but  in  the  latter, 
which,  under  the  circumftances  feems  the  more  pro- 
bable cafe,  he  is  entitled  to  a  verdift  on  the  whole 
declaration. 

The  Jury  found  a  verdift  for  the  plaintiff  with  10/. 
damages. 

The  Aiiorney  Genera},  Garrowy  and  Lawes  for  the 
plaintiff. 

Park  and  Topping  for  the  defendant. 

[Attornicsi  Stevi»t9H  and  Uenf^m.'l 


Vide  Anderfon  v.  Haysian>  i   H.  Bl.   120.    and    Matfon   v. 
Wharwa,  3  T.  R.  80. 

B4  Clunnes 


CASES  AT  NISI  PRItJS, 


Thurf<laj,t>ec3. 


CX-aNN£S  V.  PlZZEY. 


Wherfr  there  hat 
been  no  fraud 
«ii  the  part  of 
the  defcndanti 
the  prelumption 
of  livr  i»  iig^ainft 
the  fiem^md  of 
the  plaintiff. 


A  SSUMPjSrr  for  goods  fold  and  delivered,  at  the 
fuit  of  a  liquor  merchant.  The  only  evidence 
refpefting  the  goods  was  that  of  his  fervants,  who  fpoke 
tp  the  delivery  c^  feveral  hampers  of  full  bottles  at  the 
defendant's  houfe;  but  as  to  the  contents  of  the 
bottles  they  were  altogether  ignorant. 

Lord  Ellenborough  direfted  the  Jury  to  prefumc 
that  th«  bottles  were  filled  up  with  the  cheapeft  liquor, 
in  which  the  plaintiff  dealt,  viz.  porter ;  and  they 
awarded  damages  upon  that  fcale  accordingly. 


But  if  the  defendant  has  been 
guilty  of  frauds  and  fuppreffes 
the  means  of  afcertaining  the 
truth,  the  prefumption  is  in  fa- 
vour of  the  plaintiff's  dennand. 
Thus  in  Armory  v.  Delamorie, 
I  Str.-565.  where  a  goldfmith 
had  taken  a  jewel  from  a  chim- 
ney fweeper's  boy,  who  had 
found  h,  and  returned  him  the 
focket  in  which  it  had  been  fet ; 
in  trover  to  recover  the  value  of 
it,  feveral  in  the  trade  were  eift- 


mined  to  prove  what  a  jewel  of 
the  fineft  water  that  would  fit 
the  focket  would  be  worth ;  and 
Pratt  C.J.  dircded  the  Jury, 
that  unlefs  the  defendant  did 
produce  the  jewel,  aiid  (hew  it 
sot  to  be  of  the  fineft  water, 
they  fhouldprefumethc  ftrongeft 
again  ft  him,  and  make  the  value 
of  the  beft  jewels  the  meafure  of 
their  damages ;  which  they  ac- 
cordingly did. 


Smith 
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Smith  v.  Rummens.  s.mcdaf. 

ASSAULT  and  falfe  imprifonmcnt.    Plea,  the  ge- 1^  a. ;..  conviA. 
^  »  O      ed  before  a  «»|if- 

neral  iffue  of  not  guilty.  tnu  on  rh«  evi- 

thoughB/i  name    , 

On  the  part  of  the  plaintiflf  it  was  proved,  that  as  he  onthc'coiweT' 
was  driving  a  truck  or  wheelbarrow  along  the  foot   "J'"^;  J^^.^wT^ 
pavement  in  Warren-ftreet,  in  the  parifli  of  St.  Pan-   »  '"  «"v  civii 
cras,  on  the  4th  day  of  July  laft,  he  was  met  by  the   twcenhim 
defendant,  who  feized  hold  of  him  and  detained  him 
for  fome  time  in  cuftody. — ^The  defendant  now  jufti- 
fied  his  condufl:    under  flat.  12  Geo.  3.   c.  69.  for 
pavings  lighting^  ^c.fuchpart  oftheparijh  of  St.  Pan- 
crasy  as  lies  on  the  we/l  ftde  of  Tottenham-coiirt-road ; 
whereby  it  is  enafted,  "  that  if  any  perfon  Ihall  carry, 
run,  drive,  or  draw,  on  kny  of  the  fgot  pavements 
within  that  part  of  the  parifh  any  wheel  or  wheels, 
fledge,  wheelbarrow,  or  any  carriage  whatfoever,  it 
(hall  be  lawful  for  any  perfon  or  perfons  whatfoever, 
who  (hall  fee  fuch  offence  committed,  to  ftize  the 
offender,  and  without  any  other  warrant,  to  convey 
and  deliver  him  into  thccuftody  of  a  peace  officer,  in 
order  to  be  fecured,  and  conveyed  before  a  juftlce  of 
the  peace ;  who  is  required   to  proceed  to  examine 
upon  oath  any  witnefs  who  (hall  appear  to  give  in- 
formation touching  fuch  offence ;  and  the  party  ac- 
cufed  on  conviftion,  fliall  forfeit  the  fum  of  i  os.  for 
the  firft  time  of  offending,  and  the  fum  of  ^os.  for  the 
fecond  time  of  offending,  &c."     This  is  declared  to 

be 
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be  a  public  zQt ;  and  in  an  a£lion  brought  for  any  thing 
done  under  it,  the  defendant  may  plead  the  general 
iffue,  and  give  the  fpecial  matter  in  evidence. 

To  prove  that  the  plaintiff  on  the  above  occafion 
had  been  guilty  of  an  offence  againft  the  ftatute,  and 
that  the  defendant  had  been  afting  under  its  autho- 
rity, a  clerk  from  the  public  office  in  Bow-ftrect  was 
called,  and  produced  a  convifbien  which  had  taken 
place  there  before  A.  Graham,  Efq. ;  by  which  the 
plaintiff,  for  driving  a  truck  on  the  foot  pavement  in 
Warren-flreet,  had  been  adjudged  to  pay  a  penalty 
of  loj. — ^The  witnefs  being  afked,  on  whofe  informa- 
tion Smith  had  been  convicted,  faid,  on  that  of 
Rummens  the  defendant. 

Garrow  and  Peake  upon  this,  objcfled  to  the 
convi£Hon  being  read  as  evidence.  They  relied 
chiefly  upon  the  cafe  of  Rex  v,  Bofton  (a\  where  B. 
having  indifted  A.  for  perjury  in  an  anfwer  to  a  bill 
in  equity  filed  for  a  difcovery  and  injundion  in  an 
affion  depending  between  them ;  it  was  held,  that  B.  was 
a  competent  witnefs  to  prove  the  perjury ;  as  he  could 
not  avail  bimfelf  of  the  convidion  of  A.  in  any  civil 
proceeding  between  them^  either  in  law  or  equity. 

The  Attorney  General  contra,  mfifted  that  the  con- 
vidion  was  admiffible  evidence,  as  the  adjudication  of 
a  court  of  competent  authority.  He  did  not  produce 
it  as  evidence  of  what  had  been  fworn  before  the 
magiftrate ;  nor  did  it  appear  on  the  face  of  the  con- 


(«)  4  Eafl,  572, 
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virion  who  had  been  the  informer.  There  was  no 
objedion  to  the  plaintiff  repelling  the  charge  before 
he  was  convided;  as  he  toiight  have  adduced  all 
the  evidence  of  which  he  was  in  poffeflion  at  Bow- 
flreet  5  and  the  conviftion  muft  now  be  received  as 
proof  that  he  was  guilty  of  the  offence  imputed  to 
him. 

Lord  Ellenborouoh. — I  cannot  receive  the  con- 
viaion  as  an  adjudication  of  the  plaintiff's  guilt. 
Although  it  follows  the  words  of  the  aft  of  parlia- 
ment^ and  no  informer's  name  appears  on  the  face 
of  it,  yet,  in  point  of  faft,  it  took  place  on  the  in- 
formation of  the  defendant.  Therefore,  now  to  ad- 
mit it  for  the  purpofe  propofed,  would  be  to  allow 
him  to  fwear  in  his  own  caufe.  However,  I  think,  it 
may  be  read  to  (hew  ihat  the  defendant  was  afl:ing  in 
the  courfe  of  his  duty,  and  not  from  malice  to  the 
plaintiff. 

The  conviftion  was  accordingly  read  ;  but  it  ap- 
peared to  be  for  an  offence  committed  on  the  27th  of 
June;  whereas  the  affualt  and  falfe  imprifonment 
fpokcn  to  by  the  plaintiff's  witneffes,  took  place  on  the 
4th  of  July ; — oil  which  day,  although  the  plaintiff  had 
again  driven  his  truck  along  the  foot-pavement,  the 
defendant  had  not  ftriclly  followed  the  mode  of 
bringing  him  to  juftice  prefcribed  by  the  aft. — The 
parties,  therefore,  on  the  recommendation  of  I-«ord 
Ellenborough,  agreed  that  there  fhould  be  a  verdift 
for  the  plaintiff  with  40/.  damages. 

Carrow  and  Peaki  for  the  plaintiff. 

The 
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The  Atorney  General  and  Piiuum  for  the  defendant* 

[AttomieSt  Fenmer  and  BiMiuyJ] 


Vide  Richardfon  v.  Wil- 
liams,  12  Mod.  519. — Gibfoi «. 
M'Carty,  Caf. temp. Hard.  3x1. 
— Rex  V.  Whiting,  Salk.  283. 


-»Bul.  N.  P.  245.— Gilb.  Law. 
£v.  30. — Rex  V.  Dalby^  Peak. 
Caf.  12.  and  Hathaway  >, 
Barrow,  pojl. 


Sane  day. 


Madden  v.  Kempster. 


If  a  man  gets 
pofTelTion  of  a 
thiiig  by  fuifre- 
prefentation,  he 
cannot  retain  it, 
as  having  a  lien 
uj>on  it;a1thougby 
linrler  the  cir- 
,  cumftancef,  be 
night  have  done 
fo)  had  he  come 
by  it  fairly. 

^m^/r.Thai  if  A. 
it  under  accept- 
ance to  E.  he 
nay  retain 
UiMicy  of  B.'i 
in  his  ha;  dt  to 
difclhirge  it, 
cither  until  the 
bill  it  delivered 
op  to  him,  or 
until  he  recti vei 
arbondof  indem- 
ni(y  again  ft  be- 
ing fued  upon  it. 


A  CTION  for  money  had  and  received,  to  recover 
the  fum  of  60/. — ^The  plaintiff  is  a  marine  agent 
at  Portfmouth ;  the  defendant  carries  on  the  fame  bufi- 
nefe  in  London.  In  February  laft,  captain  Hart,  an 
officer  in  the  marines,  took  his  concerns  out  of  the 
hands  of  the  defendant,  and  placed  them  ki  thofe  of 
the  plaintiff.  The  defendant  in  the  preceding  De- 
cember had,  for  the  accommodation  of  captain  Hart, 
accepted  a  bill  for  60/.  at  four  months.  On  ceafing 
to  be  employed  by  him,  he  went  to  Mefir8#  Abrahams 
and  Rice,  attomies  in  town,  and  agents  of  the  plain- 
tiff, and  reprefented  to  them,  that  there  was  a  balance 
of  60/.  due  to  him  from  captain  Hart.  Upon  this, 
they  gave  him  a  cheque  for  the  money  on  the  plain- 
tiff's banker,  which  was  regularly  paid.  It  appeared 
that  the  payee  of  the  bill  accepted  by  the  defendant, 
had  delivered  it  back  to  Hart,  on  receiving  another 
in  its  Head  ;  and  the  witneffes  fwore,  they  believed  it 
was  at  that  time  cancelled  or  deftroyed.  Abrahams 
and  Rice  repeatedly  dated  thefe  fads  to  the  defendant, 
and  prcffed  him  to  return  the  60/. ;  but  he  refufed 
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to  part  with  it,  unlefs  he  had  a  bond  of  indemnity  from 
the  plaintiff.  They  offered  him  a  verbal  undertaking, 
that  he  (hould  never  be  fued  upon  the  bill ;  but  he 
infilled  upon  a  fecurity  under  feal. 

The  Attorney  dneral  for  the  defendant,  contended, 
that  he  had  an  undoubted  right  to  this,  and  was  juf- 
tified  in  retaining  the  money  until  he  pbtained  it. 
He  was  not  to  rely  upon  the  affurance  given  him  that 
his  acceptance  was  deftroyed ;  and  if  not  delivered 
up  to  him,  he  ought  to  have  been  fully  indemnified 
mgainft  its  being  in  circulation ;  as  he  flill  was  anfwer* 
ble  upon  it  to  zbondjide  holder. 

Lord  Ellenborough. — The  defendant  being  un- 
der an  acceptance  to  captain  Hart,  whofe  agent  he 
had  been,  might  have  retained  a  fum  of  money  to 
anfwer  that  acceptance.  But  the  plaintiff  is  entitled 
to  recover  this  fum  of  money,  the  defendant  having 
obtained  it  by  inifreprefentation.  He  mentioned  no- 
thing of  the  acceptance ;  he  obtained  it  as  a  balance^ 
when  no  fuch  balance  was  due  to  him.  He  therefore 
cannot  fet  up  the  lien,  to  \yhich  he  might  otherwife 
have  been  entitled. 

Verdid  for  the  plaintiff,  damages  60L 

Garrow  ^JidX^omyn  for  the  plaintiff. 
The  Attorney  General  for  the  defendant. 

[Attoroief^  Rict  and  Fifmtre,} 


Vide  Crockfor4  v.  Winter  poft. 


Amjst 
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FiWiy,  Pec.  4.  Amet  V.  Long. 

Although  a  A  CTION  on  the  cafe  for  not  producing  a  paper 

SlL%TrcunVd"y  under    a  fubptzna  duces  tecum. — The    plaintiff, 

I'helJaiirpiJf!"  ^^*  Eliwbeth  Amey,  having  obtained  a  judgment 

it«onofB.,**  ocainft  Samuel  Glover,  on  the  13th  of  May  1806, 

II  bound  to  pro-       r      ^  „  /••/••  ii. 

duce  if,  under  a   fucd  out  a  noti  omittas  tejtatum  fieri  facias  to  levy  the 
ff/iJi"*    '"      fum  recovered,  dircfted  to  the  fheriff  of  Surrey.     To 

this  writ  the  ftieriff  returned  nulla  bona\  and  the 
plaintiff  brought  an  adion  againft  him  for  a  falfe 
return.  The  caufe  flood  for  trial  at  the  Sittings  after 
Michaelmas  Term  |8g6. 

The  warrant  from  the  fheriff  to  levy  on  Glover's 
goods  had  been  direded  to  one  Gi'ace,  who  carries 
on  bufinefs  with  the  defendant  Long,  likewife  a 
iheriff's  officer.  To  compel  the  produftion  of  the 
warrant  at  the  trial  (^),  the  plaintiff  fued  out  a 
fubpana  duces  tecum,  direftcd  to  Grace  and  Long  in 
the  ufual  form,  and  which  commanded  "  them,  or 
one  of  them,  to  produce  and  fhew  forth  at  the  tim« 
and  place  aforefaid,  a  certain  warrant  granted  to  them, 
or  one  of  them,  by  the  fheriff  of  Surrey,  upon  a 
certain  writ  of  non  omittas  teflatum  fieri  facias  iffued 
put  and  under  the  feal  of  the  court  of  King's  Bench, 
on  or  about  the  13th  day  of  May  lafl,  between  Eliza 
Amey  plaintiff,  and  SamuelGlover  defendant.*'   This 


-«-Wi 


(m)  J^nktv,  Sykes^  7   Eaft,  113.— Lloyd  v.  Harris,  Peak 
Cat  174. 

writ 
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writ  was  ferved  upon  the  defendant  in  the  month  of 
Odober ;  but  was  never  ferved  upon  Grace  at  all. 

At  the  trial  the  defendant  appeared  as  a  witnefs, 
but  would  not  produce  the  warrant ;  and  on  the  con- 
trary, fwore  pofitively  that  he  neither  had  it  in  his  pof* 
feilion,  nor  knew  any  thing  of  it.  Grace  was  called 
upon  the  fubpoena ;  but  did  not  appear.  In  confe- 
quence  of  this,  the  plaintiff  was  nonfuited,  and  was 
obliged  to  pay  52/.  loj*.  cofis  to  the  other  fide,  while 
her  own  cods  in  the  caufe  amounted  to  So/. 

The  record  in  the  caufe  of  Amcy  againfl  Smith   ft  it  not  a  fataii 
being  put  in,  the  Attorney  General  of  counfel  for  rccorcirto*^mi* 
Long  the  defendant,    objected  that  there  was  a  va-  ^^^'^^^lon*'' 
riance  between  it  and  the  declaration.    The  record  in   ^^^^^  >"  >'»  ««»- 
reciting  the  judgment  againfl:  Glover,  defcribcs  him  as  guicy  is  tuerco/ 
•*  Samuel  Glover  the  younger,"  but  the   declaration  ^'"  ^^ 
ftyles  him  only  '^  Samuel  Glover,"  as  the  fubposna 
there   fet  out  commands  the  produSion  of  a  warrant 
granted  by  the  fheriff  of  Surrey  upon  ^ fieri  facias^  "be- 
t^-een  Eliza  Amey  plaintiff,  and  Samuel  Glover  de- 
fendant."    Now  Samuel  Glover,  and  Samuel  Glover 
the  younger,  muft  be  taken  to  be  two  diftindt  perfons, 
and  the  caufe,  of  which  this  is  the  record,  is  different 
from  the  caufe  referred  to  in  the  prefent  declaration. 

Lord  Ellenbo ROUGH  over-ruled  the  obje£Uon. 
He  faid  ihtfubpccna  as  fet  out  in  the  declaration  did  not 
give  Glover  his  full  defcription ;  but  il  did  not  give  him 
a  wrong  defcription.  Had  there  been  two  caufes  in 
which  there    were   two   perfons  defendants    of  the 

faqie 
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It  it  ttOT  t  preli* 
■KMry  el>jec«> 
tipSMti  t4>«n  adtiuti 
liv  aoi  producing 
a  paper  unrtf  r  a 
ii:*en 
.,  tt.ac  the 
ddrmbnt  n«id 
r«Runk  at  rWe 
tiial,  tb^t  h«  had 
ic»uc  til  his  p^).- 
feftj%»r)d  kuew 
■whiix  ^  »(• 


^ 


fame  name,  differently  defcribed,  fome  ambiguity 
would  have  arifen  firom  the  oznifSon^  and  the  objedion 
might  have  been  fatal. 

The  Attorney  General  afterwards  took  another  ob- 
je&ion,  on  the  ground,  that  the  defendant  at  the 
former  trial  had  fworn  that  he  had  not  the  warrant  in 
his  po0ef&on,  and  that  he  knew  nothing  of  it.  The 
only  remedy  againft  him,  he  contended,  was  an  in- 
dicbncnt  for  perjury,  and  this  was  not-  the  proper  mode 
of  trying  his  veracity.  A  s  well  nlight  an  ?i6Uon  be 
brought  againft  a  witnefs  for  withholding  certain  oral 
teftimony,  which  it  may  be  imagined,  he  could  have 
difclofed.  Thus,  aftions  to  recover  damages  would 
in  all  cafes  of  this  kind,  be  fubftituted  for  indidments 
to  punifh  the  crim«  of  perjury. 

Lord  Ellenborough,  however,  obferved,  that  if 
a  man  commits  a  mifdemeanour,  the  perfon  who  is 
injured  by  the  offence,  is  not  in  every  cafe  to  bie  driven 
to  proceed  againft  him  criminally,  but  may  maintain 
a  civil  aftion  for  damages.  There  were  various  aftions 
well  known  in  the  law  (as  for  malicioufly  holding  to 
bail,  &c.),  wherein  perjury  was  imputed  to  the  de* 
fcndant,  for  which  he  was  liable  to  be  indided. 

Wm.  Winftandly  was  then  called,  on  whofe  evi- 
dence the  caufe  chiefly  turned.  He  fwore,  that  in 
OSober  1806  he  was  arrefted  by  Grace,  and  carried 
to  the  defendant's  lock-up-houfe :  while  there,  he  faw 
a  paper  lying  in  one  of  the  windows  with  the  name  of 
CJ^oycr  written  upon  it,  and  on  examining  it,  he  foui)4 

that 
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that  it  was  a  warrant  from  the  flieriff  of  Surrey  direfted 
to  Grace,  commanding  him  to  levy  on  Glover's  goods 
at  the  fuit  of  Mrs.  Amcy.  After  the  nonfuit,  he  ac- 
cidentally met  the  defendant,  and  afked  him  why  he  . 
did  not  produce  the  warrant ;  when  the  defendant  did 
not  deny  that  he  had  it,  but  boafted  of  having  beat' 
the  plaintiff,  and  offered  to  lay  a  wager  they  fliould 
beat  her  again,  if  flie  brought  another  adlion. 

The  Attorney  General,  in  his  addrefs  to  the  jury, 
contended  that  the  warrant  was  not  in  the  legal 
cttjlody  of  the  defendant;  who  was  therefore  not 
bound  to  produce  it.  Being  direded  to  Grace  alone> 
it  was  his  property ;  he  was  always  entitled  to  it,  and 
it  remained  in  his  legal  cuftody,  however  it  might  for 
a  ftiort  time  be  in  the  hands  of  the  defendant.  Befides> 
Grace  ufed  the  defendants  lock-up  houfe,  and  there 
kept  his  warrants.  The  fubpocna  duces  tecum  ought 
therefore  to  have  been  ferved  upon  him ;  and  if  he 
had  not  produced  the  warrant  under  it,  he  would  have 
been  liable  for  the  confequences  of  the  nonfuit.  But 
as  things  aftually  flood,  the  plaintiff's  only  remedy  , 
was  againft  her  own  attorney,  from  whofe  negligence 
the  mifchief  had  arifen. 

Lord  Ellenborough.  Although  a  paper  fhould 
be  in  the  legal  cuftody  of  one  man,  yet  if  a  fubpcena  ^ 
duces  tecum  is  ferved  on  another,  who  has  the  means 
to  produce  it,  he  is  bound  fo  to  do ;  as  far  as  fuch  i 
fubpana  can  compel  the  produdion  of  papers ;  and 
if  that  be  a  queftion,  it  is  upon  the  record,  and  will 
be  decided  elfewhere.     The  defendant,  fv/earing  in 
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his  own  exculpation,  denied  all  knowledge  of  the 
warrant ;  but  that  is  no  bar  to  the  plaintiff's  right  to 
recover ;  as  perjury  is  often  collaterally  tried  in  other 
aftions.  The  only  queftion  here  to  be  confidered  is, 
whether  the  defendant  had  the  warrant  in  his  cuftody, 
with  the  capacity  of  producing  it.  If  it  was  in  his 
power  to  have  done  fo,  and  he  did  not,  it  is  not  to  be 
•endured  that  by  any  contrivance  between  him  and 
Grace,  neceffary  evidence  (hould  be  withheld,  and 
the  purposes  of  juftice  fhould  be  defeated. — In  com- 
menting on  the  evidence,  his  lordfhip  laid  particular 
ftrefs  on  the  circumflances  of  the  defendant,  not  de- 
nying to  Winftandly  tliat  he  had  the  warrant  in  his 
cuftody,  and  Grace  not  being  called  to  prove,  if  that 
was  confiftent  with  truths  that  he  was  exclufively  in 
poffeffion  of  the  warrant  at  the  time  of  the  trial  and 
•when  the  fubpocna  was  ferved. 

Verdid  for  the  plaintiff,  damages  13  a/.  los. 

Parkj  Marryat  and  Pdly  for  the  plaintiff. 

The  Attorney  General  and  Garrow  for  the  defendant. 

[Attoroieii  Fiicker  ^nd  ^ogtrul 


Vide    Miks    r.    Dawfon.—     pendix  xxxix.  and  Tidd^tPrac- 
I    Efp.   Caf.  405. — Leeds  v.      tice,  736.  z^  edition. 
Cooke. — Peak*  Law  Ev.  Ap- 


TlNSON 
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Same  daf. 

A  SSUMPSIT  on  a  promiffory  note,  at  the  fuit  of  Although  the 
^^  the  mdorfee  againft  the  maker.— A  primd  facie  ^^1^^^^^% 
cafe  being  made  out  by  the  plaintiflp,  it  was  proved  JJJJ^'o  ™*^4. 
on  the  part  of  the  defendant,  that  the  note  was  given  fidmUim^  bim- 
by  him  to  accommodate  a  perfon  of  the  name  of  confideration 
llcken,  the  payee ;   that  it  remained  in  the  hands  of  [oo^  jtllfte/it* 
the  latter,  till  after  it  became  due ;   that  he  then  gave  '^^v^ue  from 

^  '  '  ©an  mdorfer,  who 

It  to  a  Mn  Stevens,  an  attorney,  to  be  returned  to  ^ad  given  nooe, 
the  defendant,  and  that  Stevens  indorfed  it  to  the  tain  an  aa^n""' 
plaintiff.  .  r^lluT""* 

The  Attorney  General  for  the  plainritf  faid  his  client 
was  not  at  all  aware  of  the  circumftances  under  which 
the  bill  had  been  originally  made,  or  had  come  into 
the  hands  of  Stevens,  and  there  were  feveral  wit- 
nefles  to  prove  that  he  had  given  Stevens  a  full  con* 
iideration  for  it. 

Lord  Ellenborquch. — ^Afier  a  bill  or  ttote  x$ 
due,  it  comes  difgraced  to  the  indorfee,  and  it  is  hti 
duty  to  make  inquiries  conceming.it.  If  he  takes  it^ 
though  he  gives  a  full  confideration  for  it,  he  takes 
it  on  the  credit  of  the  indorfer,  and  fubje£t  to  adl  ch^ 
equities  with  which  it  may  be  incumbered4 

Verdid  for  the  defendant* 


C  a  Aitorm^ 
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Attorney  General  and  Wigley.  for  the  plaintiff. 
Garrow  and  Park  for  the  defendant. 


[  Attornies,  Wyhwrn  and  HurJ.1 
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It    is    faid  to     liave     been 
held  by  the  Court  of  K.  B.  in 
Colombies  v.   Sljm,    Trin.  i3 
G.  3,  Chitty  on  bills,  98,  that 
an    indorfcment,     after    a6lion 
brought    on   a    note    overdue, 
woqld  neverthelcfs  give  the  in- 
.  iorfcc  right  of  adlion,  unlefs  he 
had  exprefs  notice  of  the  adion : 
and  in  Bro\\^  v,  Davis,  3  T.  R. 
83,  Lord  KexYON  thought  that 
to  take  away  the  right  of  the 
.'  indcrfce  to  recover,  it  muft  ap- 
pear on  the  face  of  tlic  note  to  be 
dilhonoured,  or  knowledge  muft 
be  brought  home  to  him,  that 
h  had  been  lo :  but  in  this  laft 


cafe,   AsHURST   andBuLLER, 
Judices,  were  of  opinion,  that 
iu  an  adiion  againft  the  maker  of 
a  promiflbry  note,  by  a  perfon 
who  has  taken  it,  after  it  was  due, 
the  defendant  is  entitled  to  fet 
up  the  fame  defence  he  might 
have  done  againft  the  original 
payee  ;    and  in  Boehm  1/.  Ster- 
ling, 7  T.  R.  429,  Lord  Kem^; 
YON  himfelf  feems  to  have  fub- 
fcribed  to  this  dodlrine ; — which, 
without  injuring  the  circulation 
of  negotiable  fecurities,  is  cer- 
tainly  the   beft    calculated    to 
guard  againft    fraud  and   col- 
lufion. 


^inz  day. 


A  provifo  in  a 
leifc  nut  to 
affign  or  o'hc'- 
tvitc  part  with 
the  premUes  tor 
the  whole  or 
any  prt  of  the 
fcrnn,  is  V>:-uken 
by  an  uadcrteafe 
as  well  a:  an 


]DoE  ex  d.    Holland  v.  WorsleY- 

'PJEGTMENT  to  recover  the  poffeffion  of  certain 
premifes  in  South  Audley  Street. 

By  indenture  bearing  date  29th  Ofkober,  1805,  the 
leffor  of  the  plaintiff  demifed  the  premifes  for  23  years 
to  one  William  Bennett,  with  the  following  provifo, 

that. 
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tliat,  -"  If-  the  faid  WiHiam  Bennett,  his  executors  or 
adminiftrators,  do  or  fhall  affign,  or  otherwife  part 
with  this  indenture  of.leafe,  or  the  premifes  hereby 
demifed,  or  any  part  thereof,  for  the  whole  or  any 
part  of  the  term  hereby  granted,  to  any  perfon  or 
perfons  whomfoever,  without  the  licence  and  confent 
in  writing,  of  the  leflbr  firft  had  and  obtained  for  that 
purpofe,*'  the  leffor  might  re-enter,  &c*— On  the 
2  J  ft  January,  1806,  Bennett  entered  into  an  agree- 
ment with  the  defendant,  to  grant  him  a  Icafe  of  the 
premifes  for  the  refidue  of  the  term,  referving  a  few 
days,  under  which  pofleffion  was  given. 

Garroiv  for  the  defendant  contended,  that  this  was 
a  provifo  only  againft  an  affignment ;  and  relied  upon 
the  cafe  of  Crufoe  v.  Bugby  (c\  where  the  like  con- 
flruftron  had  been  put  upon  words  fcarcely  to  be 
diftinguifhed  from  the  prefent ;  the  covenant  there 
being,  that  the  leflee  "  fhould  not  nor  would  at  any 
time  or  times  during  the  demife,  aflign,  transfer,  or 
fct  over,  or  otherwdfe  do  or  put  away  the  indenture 
of  demife,  or  the  premifes  thereby  demifed,  or  any 
part  thereof,  to  any  perfon  or  perfons  whomfoever/* 

Lord  Ellenborough,  however,  held  that  though 
the  covenant  in  Crufoe  v.  Biigby  extended  only  to  an 
affi/rnment,  the  words  here  muft  be  taken  to  in* 
elude  an  under-leafe. 

The  lefibr  of  the  plaintiflf  had  a  verdifl. 


mmmmmim 


{c)  3  war.  234. 
Jt^j...  C3  The 
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The  Attorney  General  and 
of  the  plaintiff. 


for  the  leffor 


Garrow  and  Marryat,  for  the  defendant. 

[AtturnUly  EitglsMd  md  Ift/linfon,'] 


Fide  Roe  ex    d.  Gregfon     Doc      «x    d.     Mitchinfon     v, 
V.  Harrifon,  z  T.  R.  425.  Caitcr,  8  T.  R.  57.  3.00* 


$ii»rday,i>ec.5.  The  Mayor,  &c.  of  London  V.  Long,  Efq. 


The  words  of  a 
grant  from  the 
crown,  by  co- 
te mporaneouf 
cxpofition  and 
Con^int  ufage, 
may  bs  extended 
iMryond  their 
natural  importi 
(o  as  to  confer 
a  right  ta  exer- 
cife  an  oHice 
within  a  ciry 
;tnd  'he  lihtities 
theVeof,  g*  anted 
oily  robe  exer* 
CI  fed  wUhiu  tha 


nPHIS  was  an  aftionby  the  Corporation  of  London, 
againft  the  defendant,  reprefenting  the  London 
Dock  Company,  for  difturbing  them  in  exercifmg  the 
office  of  Ganger  within  the  London  Docks.  The  firft 
count  ftated  the  plaintiffs  to  be  entitled  to  the  office 
and  occupation  of  ganger,  within'  the  city  of  London, 
and  the  port  of  the  faid  city,  of  all  wines,  oils,  and 
other  merchandizes  and  things  gaugeable  therein,  at 
any  time  coming  thereto.  The  2d  count  was  the 
fame,  only  faying  they  were  entitled  to  the  gauging  of 
articles  within  thef<;  limits.  The  3d  and  4th,  differing 
like  the  two  former,  claimed  the  right  within  the  city 
and  the  liberties  thereof.  The  two  laft  counts  confined 
the  claim  to  the  city  itfelf.—Plea,^  the  general  iffue 
of  not  guilty^ 

Afier 
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After  fome  formal  proof,  there  was  put  in  an  office 
copy  of  an  inrolment  in  the  Exchequer  of  a  charter  of 
14  Charles  I.  This  contains  an  infpeximus  of  a  char- 
ter of  18  Edward  IV.,  whereby  the  king  "  grants  and 
confirms  to  the  Mayor  and  Commonalty  and  Citizens 
of  the  city  of  London,  and  their  fucccffors,  the  office, 
occupation  and  exercife,  of  gauging  all  wines,  oils, 
and  other  merchandizes  and  things  gaugeable  within 
the  city  afore/aid  (tf),  at  whatfoever  time  brought  or 
coming  to  that  city/' 

It  was  admitted  by  the  counfcl  for  the  plaintiffs, 
that  the  London  Docks  are  not  within  the  city  of 
London  ;  but  they  propofed  to  fhew,  that  the  corpo- 
ration had  conftantly  exercifcd  the  office  of  gauger  on 
all  wharfs  in  the  river  Thames,  as  well  without  as 
within  the  city ;  and  that  the  grant  therefore  was  not 
to  be  limited  to  the  city  ftriclly  fo  called,  but  ex- 
tended to  the  liberties  of  the  city. 

Bejl,  Serjeant,  for  the  defendant,  objefted  to  the 
admiffibility  of  this  evidence,  as  explanatory  of  the 
meaning  of  the  charter.  He  allowed  that  ufage  might 
//TO//  the  general  words  of  an  old  grant ;  but  it  could 
not  be  given  in  evidence  to  extend  the  grant.  The 
words  here  were  clear,  and  confined  the  privilege 
within  the  walls  of  the  city. 

Lord  Ellenborough. — We  may  receive  evidence 
not  only  of  what  is  comprehended  within  the  civiiatem 


(a)  Infra  civitatem  pi^difbm. 

C  4  fr^di^am 
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fradiSlam  now,  but  what  were  confidercd  as  the 
iounds  of  the  civiias  in  former  times.  If  the  corpo- 
j*aiion  of  London  have  exercifcd  this  office  beyond  the 
walls  of  the  city,  the  practice  has  been  in  derogation 
of  the  crown,  who  otherwife  would  have  had  a  right 
to  appoint  a  ganger  there,  as  over  the  reft  of  the  realm; 
and  thus  the  privilege  muft  have  been  enjoyed  ad- 
verfely  againft  the  grantor  of  the  charter  to  be  ex» 
plained.  What  is  comprehended  by  the  word  civitas 
is  a  queftion  of  faft  (oi). 

The  oath  behig  proved,  which  is  yearly  taken  by  the 
Lord  Mayor  of  London  in  the  Exchequer,  whereby 
he  fwears^as  gauger,  to  account  to  the  king  for  all 
forfeitures  of  wine,  &c.  both  within  the  city  and  the 
liberties  thereof  \  a  great  number  of  witneffes  were 
called,  from  whom  it  appeared,  that  as  iar  back  as 
can  be  traced,  the  gauger  appointed  by  the  coi-po^ 
ration  has  gauged  all  wine,  oil,  fpirits,  &c.  imported 
into  Loiidon,  v  hether  landed  at  the .  legal  quays 
within  the  city,  or  at  fufierance  wharfs  beyond  it. 

In  an  aftioB  at  "^S^*  Serjeant,  in  crofs  examining  one  of  thefe  wit- 

the  fuit  of  a  cor.  ncflcs,  as  to  whcthcr  the  city  gauger  ever  went  out  of 

It  faid  by  an  in-  the  city  to  gaugc  uulcfs  when  fent  for,  afked  him  what 

bir'ofhjT/TJt  he  had  heard  a  certain  member  of  the  corporation  fay 

d^"'e^for*thc*  "P^^  ^^^  fubjeci,  which  he  contended  was  good  evi- 


{a)  a  Inft.  11,282.  Attor-  3  T.  E.  279,  Rex  v,  Bell- 
itcy  General  i;.  Parker.  3  Atk.  ringer,  4  T.  R.  810.  Withnall 
576.     pianklejr  v.  Wiqflanley,      t.  Gart!  ^m^  6  T.  P..  388. 

^enco 


MICHAELMAS  TERM  48  GEORGE  III.  1807.  tf 

dence  for  the  defendant  as  coming  from  one  of  the 
plaintiffs  on  the  record  (j).     But 

'  Lord  Ellenborougit  obferved,  that  in  this  aftion 
at  the  fuit  of  the  corporation,  what  any  indifferent  in- 
dividual of  it  faid  could  not  be  evidence  ; — although 
he  would  allow  the  witnefs  to  fpeak  as  to  any  thing 
he  might  have  heard  from  the  city  gauger, 

Be/ij  Serjeant,  flill  contended  that  the  plaintiffs 
could  not  be  entitled  to  a  verdid  in  this  aftion,  as  they 
had  at  moft  eftablifhed  their  right  to  gauge  articles 
/old;  whereas  in  the  declaration  they  claimed  the  of- 
fice to  gauge  all  \*ines,  &c,  within  the  city  of  London, 
or  the  port  and  liberties  thereof,  or  coming  thereto* 
Such  an  office  could  not  be  legally  created.  The 
crown  for  the  purpofe  of  regulating  fales  at  common 
law,  m''ght  appoint  an  officer  to  gauge  articles  to  be 
fold,  but  could  not  empower  any  one  to  enter  the 
warehoufe  of  a  fubjeft,  againft  his  confent,  and 
compel  him  to  pay  for  gauging  articles,  which  he  him- 
felf  meant  to  confume.  Nor  was  fuch  authority  given 
by  31  Ed.  3.  c.  5. — 4  Ric.  2,  c.  i.  or  any  of  the  fubfe- 
quent  ftatutes  on  this  fubjeft. — He  afterwards  argued, 
that  the  privilege,  whatever  it  might  be,  njuft  be  con- 
fined to  the  limits  of  the  city  ;  from  other  offices  being 
exprefsly  granted  in  the  charter,  to  be  exercifed  with- 
in the  port  of  London,  or  from  Staines  Bridge  to  Yen- 
dal  in  Kent  j — and  from  the  impoffibility  of  words  fo 


(a)  Baucrman  v.  Radenius,     lb.    670.— Payne    v.   RogcTB, 
7  T.  R.  653.^Craa  v.  D'Acth,     Poug.  407. 

clear 
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clear  as  thofe  concerning  the  office  of  gaugcr  receiv- 
ing any  cxtcnfion. 

Lord  Ellenborough  faid,  that  the  excliijion  being 
admitted,  the  only  queftion  was  as  to  the  right  of  the 
corporation  to  exercife  witliin  the  London  docks  the 
office  of  ganger,  which,  with  feveral  others,  had  been 
granted  to  them  by  Edward  IV.  for  the  fum  of  700©!. 
The  office  of  ganger  by  the  words  of  the  grant,  was  to 
be  exercifed  within  the  city;  which  words  in  their 
natural  fenfe,  mult  mean  within  the  walls  of  the  city ; 
but  looking  to  other  parts  of  the  fame  charter  in  thi 
infpeximus  of  14  Charles  L  it  appeared,  that  diflerent 
offices  were  granted  to  the  corporation,  fome  of  them 
to  be  exercifed  within  the  city,  and  others,  without 
any  apparent  reafon  for  the  diftinclion,  within*  the 
city  and  liberties  thereof;  and  it  was'poffible   that 
civitateniy  as  applied  to  the  office  of  ganger,  might  be 
ufed  in  a  laxative  fenfe,  fo  as  to  comprehend,  amongft 
other  places  without  the  walls,  the  fite  of  the  London 
docks. — Then,  was  there  evidence  to  fupport  this  con- 
ftruclion  ? — ^l^he  oath  of  office  muft  be  prefumed  to 
have  continued  the  fame  fince  the  time  of  Edward  IV. 
an4  mufl  therefore  be  taken  as  a  cotemporaneous 
expofition  of  the  grant  by  the  crown  itfelf. — The 
ufage  likewife  as  far   back  as  could  be  traced,  fliew- 
cd,-  that  the  word  city  had  received,  as  it  was  fufcepti- 
ble  of,  a  larger  interpretation  than  within  tlie  limits  of 
the  walls.  If  ir  comprehended  the  liberties,  the  bounds 
'  of  thefc  not  being  proved,  they  muft  be  taken  to  extend 
ii  it  p«rt  of  the    ^o  fuch  placcs  whcTc  the  right  had  been  exercifed  — . 
uic^th^^rowi),  ^s  to  the  creation  of  the  office,  he  conceived,  there 

ai  incident  to  ...«  , 

the  duty  of  ^^*3 
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vas  nothing  to  reftrid  the  crown  to  the  appdbtment  cuAomt,  toap* 
of  a  ganger  to  gauge  articles  for/ale.  The  duties  of  ^".^^Jfyj:^. 
cuftoms  were  inherent  in  the'  crown  from  the  earlieft  "*»'•  »rtici«  im# 

ported  into  the 

periods ;  and  if  the  crown  had  this  right,  it  muft  have  kingdom,  whe* 
had  the  means  of  enjoying  it ;  which  could  only  be,  othcrwifc 
by  afcertaining  the  quantities  of  articles  imported, 
whether  for  fale  or  otherwife.  The  coq>oration  of 
London,  therefore,  might  reprefent  the  crown  in  the 
exercife  of  its  fun6tioRS  with  regard  to  this  office,  as  it 
did  in  various  others,  concerning  which  no  doubt  had 
ever  been  entertained. — 

The  plaintiffs  had  a  verdid  on  the   3d  and  4th 
counts,  with  nominal  damages. 

The  Attorney  General j  Garrow^  the  Common  Ser* 
jeant^  Dampier^  and  Wat/on^  for  the  plaintiffs. 

Beft  Serjeant,  Holroyd^  Bofanquet^  and  Harri/on^  for 
the  defendant. 

[Attorntesi  Nrwmmn  and  f§^eji$ns.] 

1 

I*  ■■..■>,  I  I  ■  II  IIIB  •        I     ■  ■!       »■  II        ■!  I  I  ■ 

(«)  Puk  Com. Dig.  tit. «  Pre-    "  London,"  (K.  i,  &c.)  Bac. 
rogative,''   (D.  43^  Ice.)    tit.    Abr.tk. '' Qftces  and  Officers*' 


COLSELL    AND    OTHERS    EXECUTORS,  &C.  V.  BuDD    U9aA%j.T>tc.j. 
AND  OTHERS  EXECUTORS,  &C. 

"pNEBT  on  bond. — Pleas  non  ejifadum  tejlaioris^  and  To  raifc  the  prt- 
^^  payment  at  and  after  the  day  by  the  executors,      bond  h«  been* 

faciified,  there 
nuft  be  a  lapfe  of  the  full  period  of  20  yean  from  its  bectminf  forfeited ;  unlefii  there  bt 
•d^^ucNul  circumAM€C|  as  ao  MiicfiBcdiiitt  fctllciafkit  of  accoiiact  bttwceo  the  parties 

3  ITxc 
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The  bond  was  dated  23d  January  1779,  and  was 
•  conditioned  for  the  payment  of  i  oooA  to  the  plaintiffs* 
teftator  within  three  months,  after  the  death  of  one 
Mary  Colfell,  who  died  m  December  1787.  The 
defendants*  teftator  was  then  dead.  The  plaintiffs* 
teflator  lived  three  years  after.  No  demand  of  pay- 
ment had  been  made  till  the  commencement  of  the 
prefent  action. 

.  D ampler^ .  for  the  defendants,  contended,  that  al- 
though the  money  not  being  payable  till  March  1788, 
twenty  years  had  not  fince  elapfed,  ftill  payment  was 
to  be  prefumed,  as  it  was  now  fo  very  near  that 
period,  and  it  muft  be  fuppofed,  that  if  the  bond  had 
not  been  difcharged,  the  plaintiffs,  as  executors,  would 
long  fince  have  put  it  in  fuit.  He  relied  upon  Ofwald 
V,  Leigh  {a\  where  Lord  Mansfield  is  ftated  to  have 
laid,  "  That  there  was  a  diftinftion  between  length 
*'  of  time  as  a  bar,  and  where.it  was  only  evidence  of 
**  it ;  thfe  former  was  pofitive,  the  latter  only  prefiimp- 
*'  tion  ;  and  he  believed,  that  in  the  cafe  of  a  bond 
**  no  pofitive  time  had  been  exprefsly  laid  down  by 
f*  the  court^  that  it  might, be  18^19  years.'* — ^Dam- 
pier  further  undertook  to  fhew,  that  in  May  1788,  a 
fettlement  of  accounts  had  taken  place  between  the 
defendants  and  the  plaintiffs*  teftator,  when  the  latter 
received  from  them  a  fum  of  money  fufficient  to  cover 
the  prefent  demand,  which  muft  be  taken  to  have  been 
at  that  lime  fatisfied^ 


t>.  • 


•     • 


.  ..•-..    -  {fi)  iT«  R,  a/J. 

A  witnefa 
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A  witnefs  was  then  called,  who  fpoke  to  the  parties 
having  met  at  the  period  above  mentioned,  and  having 
paid  a  large  fimi  of  money  to  a  third  perfon ;  but  it 
did  not  appear  that  there  had  been  any  fettlement  of 
accounts  as  between  themfelves. 

Lord  Ellenborough. — After  a  lapfe  of  20  years, 
a  bond  will  be  prefumed  to  be  fatisfied ;  but  there 
mud  either  be  a  lapfe  of  20  years,  or  a  lefs  time,  coupled 
with  fome  circumflance  to  flrengthen  the  prefmnption. 
Here,  if  it  had  been  proved,  that  the  parties  had  ac- 
counted together,*  after  the  money  became  papble, 
it  might  have  been  inferred  that  it  was  included  in  the 
fettlement ;  but  as  there  is  no  evidence  of  this,  and 
as  20  years  have  nat  elapfed  (ince  the  bond  was  for- 
feited, it  cannot  be  confidered  as  difcharged. 

Verdia  for  the  plaintifis. 

The  Attgrney  General  and  Wigley  for  the  plaintiffs. 

Bampier  for  the  defendants, 

fAttornieSi  IVing field  and  jilien.'\ 


Vide  Forbes  v.  Wale,  i  Blac.    Wafhington   v.  Biymer,  Peak. 
Rep.    532. — Searle  V.   Lord  *  Law  Ev.  App.  XXXIV. 
Barringtqi,  2  Stra.  826^  and  ' 


Smith 


4* 


CASES  AT  NISI  PRIUS- 


Monday,D:c.7.    SmITH    AND    OTHERS    ASSIGNJEES    OF  PaRQET,    A 

Bankrupt,  v.  Beadnell. 


If  a  witncfs  an* 
Ivcrtqueftiont 
Co  which  he 
night  have  dt» 
murrtd  at  fub* 
jcAinf  him  to 
pcnaltiety  bia 
anfwerfl  may  bo 
ttiied  agatnit  bim 
to  all  legal  pur. 
pofcs;  ami  thcre« 
forCy  in  an  aAion 
oil  5  G.  2.  c.  30. 

LSI.  the  de- 
ndant*!  exami- 
nation before  the 
commiifioncrt 
nay  be  given 
in  evidence,  to 
fliew  that  by  hit 
own  con  fe  (Hon 
be  had  concealed 
property  of  the 
bankiupL 


T^EBT  on  5  Geo.  2.  c.  30.  §  2 1  (^ ),  to  recover  a 
^^  pchalty  of  100/.  together  with  2,450/.  being 
double  the  fum  6f  1^25/.  which  had  belonged  to  the 
bankrupt,  and  had  been  concealed  by  the  defendant. 
The  declaration  likewife  contained  a  count  for  money 
had  and  received. -^Plea,  nil  deb tU 

The  trading  of  the  bankrupt,  the  aft  of  bankruptcy, 
the  petitioning  creditor's  debt,  the  coramiffion,  and 
the  aflignment  being  proved,  the  counfel  for  the  plain- 
tiffs propofed  to  adduce  the  defendant's  examination 
before  the  commiflioners,  as  evidence  of  his  having 


{a)  Which  enaa»,that  "all  and 
every  perfon  and  perfons,  who 
(hall  have  accepted  of  any  truft  or 
trufls,  and  (hall  wilftilly  conceal 
or  proteft  any  eflate,  real  or  per- 
foaal,  of  any  perfon  or  perfons 
becoming  bankrupt  from  hi9> 
Iter^  or  their  creditors^  and  fball 
not  within  42  days  next  after 
fach  commillion  fhall  ifiue  forth^ 
and  notice  thereof  be  given  in 
the  London  Gazette,  difcover 
and  difclofe  fuch  truft  slnd  eflate 
in  writings  to  one  or  more  of  the 
fiontmifiioners  or  aflignees  of 
fnch  bankrupt  or  bankrupt's 
cflate>  and  likewife  fubtnit  him 


or  herfelf  to  be  examined  by  the 
commiilionerSj  in  and  by  the  faid 
commiflion  authorij^dy  or  the 
m^or  parf  of  them,  if  thereunto 
requir^df  and  truly  difcover  the 
fame,  (haU  ftrfeit  the  fum  of 
100/.  of  lawful  money  of  Great 
Britain^  and  double  the  value  of 
the  eftate^  either  real  or  perfonalf 
fo  concealed^  to  and  for  the  ufe 
and  benefit  of  the  faid  creditors, 
to  be  recovered  by  adion  of  debt 
in  any  of  his  Majefty's  courts  of 
record  at  Wedminfter,  in  the 
name  of  the  affignee  or  aflignees 
of  the  faid  commiflioners/' 

concealed 
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concealed  the  property.  It  appeared  that  he  had  been 
examined  by  counfel  on  the  part  of  the  affignecs,  and 
though  unaided  by  counfel  himfelf,  he  had  not  been 
cautioned  by  the  commiffioners,  or  informed  of  the 
ufe  to  which  his  anfwers  might  be  applied  ;  but  that 
he  took  no  exception  to  any  of  the  queftions  put  to 
him. 

The  Attorney  General  now  objeftcd  to  the  admifli- 
bility  of  the  defendant's  examination  as  evidence 
againft  him  in  this  a&ion.  He  allowed  that  what  a 
man  faid  in  the  courfe  of  a  legal  examination,  might 
generally  be  given  in  evidence  againft  him ;  but  here 
the  defendant  was  fucd  for  heavy  penalties,  and  he 
was  not  to  be  fubjeded  to  thefe  by  his  own  confeflion 
of  fa£ls,  which  could  not  have  been  extorted  from 
him.  The  commifHoners  could  not  have  compelled 
him  to  anfwer  any  queftions  which  might  fubjeft  him 
to  a  penalty ;  and  his  anfwers  to  fuch  queftions  could 
not  be  applied  to  this  purpofe.  His  evidence  before 
the  commiilloners  was  given  diverfo  intidtUy  and  could 
only  be  ufed  to  enable  the  afTignees  to  recover  the 
efefts  of  the  bankrupt. 

Garrow  for  the  plaintiffs  obferved,  that  this  would 
materially  curtail  the  jurifdi£tion  of  the  commiflioners. 
The  ftatutes  properly  empowered  them  to  fuftunou 
before  them,  and  to  examine  any  perfon  fufpetted  of 

fecreting  the  ^ffeds  of  the  bankrupt ;  but  fuch  a  per- 
fon, though  able  to  communicate  the  moft  important 
information  might  now  demur  to  every  queftion  put 
to  him,  and  fay  "42  days  have  elapfed  fince  the 
ifluing  of  the  commiifion  j  if  i  difciofe  having  any 

property 


3« 
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property  of  the  bankrupt  in  my  cuftody,  I  fubjc6k 
myfclf  to  an  a&ion  for  double  the  value,  and  1 00/. 
befidesj  I  therefore  refiife  to  anfwer  one  of  your 
queftions."  The  aft  of  parliament  would  be  thus 
virtually  repealed.  Befides,  a  fla:tute  paffed  upon  oc- 
cafion  of  the  late  impeachment,  declared  in  pur- 
fuance  of  the  opinion  of  a  majority  of  the  Judges,  that 
no  one  could  refufe  to  anfwer  queftions,  which  might 
fubjeO:  him  to  civil  difabilities. — But  even  fuppofing 
that  he  might  have  excepted  to  the  queftions ;  fince 
he  thought  fit  to  anfwer  them,  his  examination  is  re- 
cciveable  as  evidence  againft  him. 

The  jiiUrney  General  in  reply  lu-gcd,  that  this  fta- 
tutc  contained  an  exprefs  exception  as  to  pecu- 
niary penalties  {a).  He  reprefented  the  hard  fitu- 
ation  in  which  perfons  fummoned  before  the  commif- 


(a)  46  Geo.  3,  c.  37. 
•'  Whereas  doubts  have  arifen 
•*  whether  a  witncfs  can  by 
•'  law  refufe  to  anfwer  a 
•*  quedion  relevant  to  the  mat- 
'•  ter  in  ifTue,  the  anfwcring 
«'  of  which  has  no  tendency 
•«  to  accufe  himfeif,  or  to  ex- 
"  pofe  him  to  any  penalty  or 
"  forfeiture,  bitt  the  anfwcrjng 
•'  of  which  may  eftablifh  or  tend 
««  to  edablifh  that  he  owes  a 
*<  debt,  oris otberwife  fubjed  to 
i*  a  civil  fuit,  at  the  inftance  of 
*'  his  majefty,  or  of  fome  other 
••^  pcrfon  or   pcrfons  j"    be  it 


therefore  declared  and  enaded, 
&:c.  that  a  witnefs  cannot  by 
law  refufe  to  anfwer  a  quedion 
relevant  to  the  matter  in  iffue, 
the  anfwfcring  of  which  has  no 
tendency  to  accufe  hirafelf,  or 
to  expofe  him  to  penalty  or  for- 
feiture, of  any  nature  whatfo* 
ever,  by  reafon  only,  or  on  the 
fole  ground,  that  the  amfwering 
of  fuch  quedion  may  cdablifh, 
or  tend  to  edaUifh,  that  he 
owes  a  debt,  or  is  otherwife 
fubjedl  to  a  civil  fuit,  either  at 
the  indance  of  his  majedy,  or  of 
any  other  perfon  or  perfens, 


fioncrs 
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fioners  would  be  placed-— being  obliged  to  attend— 
lieceflarily  ignorant  of  the  exiftence  of  fuch  a  law,  as  this 
was  the  firft  inftance  of  a  profecution  u^n  it— and 
likely  to  render  themfelves  liable  to  a  penalty  of  fe- 
veral  thoufand  pounds  by  anfwering  queftions,  to  which 
they  might  have  objeftcd.  The  conuniffioners  were 
not  vefted  with  any  inquifitorial  power  to  extort  a  con- 
feifion  from  criminals,  and  the  examinations  were  only 
intended,  and  were  only  to  be  ufed j  for  the  benefit  of 
the  bankrupt  eftate. 

Lord  ELLBNBOitottGH.—Every  one  niuft  be  fups» 
pofed  to  be  cognizant  of  a  public  law.  A  perfon 
examined  before  the  commifHoners  of  bankrupt 
is  like  any  other  wimefs  called  to  give  evidence  by 
virtue  of  a  fubpcsna.  He  fpeaks  at  the  peril  of  his 
examination  being  turned  againfl  himfelf.  He  may 
demur,  to  be  fure,  to  all  queftions  which  would  fub- 
jea  him  to  penalties. — Here  the  defendant  might 
have  demurred,  and  his  objedions  could  only  have 
been  removed  by  the  aflignees  (to  whom  the  adion 
is  given)  delivering  him  a  releafe.  Thus  he  might 
have  prote&ed  himfelf :  but  having  unguardedly  an^ 
fwered  the  queftions  put  to  him,  his  anfwers  may 
be  employed  againft  him  for  all  purpofed  to  which 
they  are  legally  applicable. 

* 

a 

The  examination  was  then  read ;  in  which  the 
defendant  acknowledged  that,  befides  paying  Pjr-> 
^tt€t  300  /•  after  an  ad  of  bankruptcy,  he  had  re<* 
tainedin  his  hands*  the  fum  of  1225/;  which  had 
been  depofited  with  him^  to  be  fent  to  the  bankrupt'^ 

D  mother^ 
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mother,  rcfiding  at  Liflc  in  Flanders. — It  appeared, 
howevclr,  that  before  the  commencement  of  the  aSion, 
this  fum  of  money  had  been  recovered  by  the  af- 
iignees,  and  it  was  admitted  that  the  defendant  had 
not  aded  with  ahy  fraudulent  intention. 

Therefore,  this  being,  under  the  circumftanccs, 
rather  a  hard  adion,  it  was  agreed  between  the 
parties,  on  the  recommendation  of  the  court,  that 
the  plaintiffs  fhould  take  a  verdid  for  the  200/.  as 
money  had  and  received  to  their  ufe,  for  the  1 00  /. 
penalty,  and  for  the  double  of  a  nominal  fum. 

« 

Garrow  and  Holroyd  for  the  plaintiffs. 

The  Attorney  General   and  Dampier  for  the  de- 
.  fendant.  ^ 

[Atiorniei,  ?*/«#r  ^C».  and  P//fAri.] 


KtJi   Title    V.    Grevett,    a  Rayneiv.  Spic«r,7T  R.178.— 

Lord  Raym. 1 008 . — Hawkins  v.  Bautrman  v.  Radenius,  ib.  66^  • 

Perkins,  1  Stra.  406.— Bain  v.  — Wiftlake    v.    CoDard,  Peak, 

iiargravc,  Peak.  LawEv.  184 —  Cas.  5, — Warwickfhafl's  Cafe, 

Raynesv.  Towgobd,  ibid.  185.  Leach  Cro.  Law,  298. 


^ 


Wkatjliy 


MICHAEi.MAS  TERM,  48  GEORGE  III.  1807.  -  35 


ADJOURNED  SITTINGS  IN  LONDON 


WhaTLEY  AND  OTHERS  V.  TrICKSR  AND  OTHERS.     Tuefday,Dcc.|. 

A  SSUMPSIT  againfl:  the  defendants  as  acceptors  of  7^*,*^°{^;;;^ 

a  bill  of  exchange  for   201/.  1 1  x.  ^d.  drawn  change  may  aif- 

tyy  one  Rols^  payable  to  his  own  order,  and  indorfed  nty  •£  the  ac- 

by  him  to  the  plaintiffs. — ^A  prirtia  facie  cafe  being  ^^'fur  ibifplTr-' 

made  out  m  their  favour,—  ^^'*  '**•  ''T^ 

,Ma«Mw  v«v    MA  «.»w«»  AWTwuft,  ^^^  amount  im 

an  abfulute  re- 
ftti'j     "unciaiiou  of  all 

The  defence  feat  up  was,  that  they  had  waived  claim  uoon  h.n. 
their  remedy  againd  the  defendants  as  acceptors  of  tui  ^' 
the  bill.  In  fbpport  of  this,  it  was  proved  that  as 
the  plaintifis  knew  the  defendants  had  received  no 
confideration  for  the  bill,  and  as  they  had  in  their 
hands  a  large  quantity  of  goods,  the  property  of 
Hit  drawer,  from  the  produce  of  which  they  ex- 
pelled to  be  fatisBcd  for  this  as  well  as  feveral 
other  demands  upon  him,  they  had  faid  at  a  meet- 
ing of  the  defendants'  creditors,  "  they  looked  to  the 
**  drawer  and  (hould  not  come  upon  the  acceptors  of 
^  the  bill ;"  in  confequence  of  which,  the  defendants 
df&gned  the  whole  of  their  property  for  the  benefit 
of  their  other  creditors,  and  paid  them  i^s.  in 
the  pound. — ^However  the  goods  of  the  drawer  in 
the  plaintiffs'  hands  had  turned  out  to  be  of  little 
value,  and  he  had  fmce  become  infolvent. 

D  2  Lord 
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Samedar'  FaRNBWORTH  V.  GaRRARD. 

Where  the  i.in.  ASSUMPSIT  fof  work  and  labour  done  and  ma- 
tiffdetUiet  on  tcrfals    fouttd ;  "with  the  common  counts.     Plea» 

ruit  for  »rurk       fiofi  offumfftt^  with   a  noticc  of  fet-off. 

and  labour  done  , 

and  mareriais 

Snt  m*.Jrt.       The  defendant  had  rebuilt  the  front  of  ahoufc  for  ' 
due*  the  d».       tjie  plaintiff :  but  when  finiflicd,  it  was  confiderably 

ru:]gcs  by  fhew*  *  ,  ,  r  i   * 

in4  iiui  the        out  of  the  perpcndicular,  aad,  accordmg  to  feveral 
^Z^7\y\^tx     of "^  the    wimcfTes,    in   great    danger    of    tumbling  ' 

down,  though  others  faid  it  might  ftand  for  many 
years.  ' 


and  nuy  cnritie 
himftrif  to  »  ver- 
di(£l  i>y  (h  wing 
rh<ir   it  W4S 
wholly  inade- 

?hc  pur^fJ*f^*'       Park  contended    that    the  plaintiff  was   ftill   cn- 
Jc'rukelTo'br  titled  to  recover  the  whole  of  his  demand  ;  and  that  ^ 
parformed.         jf  ^^  building  was  fo  ill  executed  as  was  reprefented, 

the  defendant's  remedy  was  a  crofs  aftion.     He  reliad  • 
upon  DufEt  V.  James,  Co^rmach  'o.  Gillis,  Morgan  v.  Ri-  ; 
chardfon(tf),and  particularlyTempler  v.M*Lachlan  (i), 
in  which  the  court  of  Common  Fleas  had  recently  de- 
cided, that  negligence  cannot  be  fet  up  as  a  defence  to 
an  aOion  on  an  attorney's  bill.  At  any  rate  the  plaintiff  • 
muft  have  a  verdift  with  fome  damages ;  as  it  was 
impoffible  that   the  defendant  (hould  be  allowed  to 
keep  the  bricks  without  paying  for  them. 

^Lord  Ellenborough. — ^This  aftion  is  founded 
on  a   claim  for  meritorious  fervice.     The  plaintiff 


(fl)  Cited  7  Eaft.  480,  i,  a,  iff)  2  New  Rep.  136. 
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IS  to  recover  what  he  deferves.  It  is  therefore  to  be 
confidered  how  muph  he  deferves,  or  if  he  deferves 
anything.  If  the  defendant  has  derived  no  benefit 
from  his  fervices,  he  deferves  nothing,  and  thefe 
muft  be  a  verdift  againft  him. — There  was  formerly 
conliderable  doubt  upon  this  point.  The  late  Mr. 
Juftice  BuUer  thought,  (and  I,  in  deference  to  fo 
great  an  authority,  have  at  times  ruled  the  fame 
way)  that  in  cafes  of  this  kind,  a  crofs  zQxon  for 
the  negligence  was  neceffary,  but  that  if  the  work  ^ 
be  done,  the  plaintiff  muft  recover  for  it.  I  have 
fince  had  a  conference  with  the  judges  on  the  fubjefl ; 
and  I  now  confider  this  as  the  correct  rule, — that  if 
there  has  been  no  beneficial  fervice,  there  fhall  he  no 
pay ;  but  if  fome  benefit  has  been  derived,  though 
not  to  the  extent  expeded,  this  fhall  go  to  the 
amount  of  the  plaintiff's  demand,  leaving  the  de* 
fendaht  to  his  a£Hon  for  negligence.  The  claim 
(hall  be  co-extoifivc  with  the  benefit. — ^Here  then 
has , there  been  any  benefit,  and  to  what  amount?  If 
the  wall  will  not  (land  and  muft  be  taken  down,  the  ' 
defendant  has  derived  no  benefit  from  the  plaintiff's  ' 
fervice,  but  has  fuffered  an  injury.  In  that  cafe 
he  might  have  given  him  nctice  to  remove  the 
materials.  Retaining  them,  he  is  not  likely  to  be 
in  a  better  fituation  than  if  the  plaintiff  had  never 
placed  them  there ;  but  if  it  will  now  coft  him  Icfs 
to  rebuild  the  wall,  than  it  would  have  done 
without  thefe  materials,  he  has  fome  benefit  and 
muft  pay  fome  damages* 

D4  Verdia 
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Verdi£);  for  the  defendant. 
Park  and  Roberts  fdr  the  plaintiflF. 
Qgrrw)  and  Lawes  for  the  defipndant^ 

[ Attorniet,.  Ro^e  and  fVegeHir."} 


J.i^W^  J*- 


F/A  Dickfon  v.  Clifton, 
f  Wxls.  3x9. — Batten,  V.  Butter, 
7  Eaft.  479.  -  Broom  ti.  Davis, 
and  King  v.  Boflon,  there  cited, 
imd  Mills  1/.  Baimbridgre,  cited 
inTempler  v-  M'Lnchlau,  a  |M^w 

Hep.  137- 

A^.  B.  I  have  feen  an  accw-? 

rate  note   of  Morgan    v*  Ri* 
chardfon  ;  from  which  it  appears 
that  it  is  not  an  authority  for  the 
piirpofe  for  which  it  was  cited 
here  or  in  Batten  ^•.  Butter.   The 
a^ion  was  againtt  the  acceptor 
of  a  bill  of  exchange  at  tlie  fuit 
pf.tbe  drawer,    the  bill  being 
payable  to  his  own  order. — ^De- 
fence, that  the  bill  had  been  ac- 
cepted for  the  price    of  fome 
hams  bought  by  the  defendant 
from  tlie  plaintiff,  to  be  fent  to 
the  Eatt  Indies  ;  and  that  the 
hams   had  turned  out  fo   very 
bad  that  they  were  almott  quite 
unmarketable.      The    fum  for 
which  they    actually  fold  was 
paid  into  cq|irt.-*Lord  EUenv 
Itiorough  held  tjiat  though  where 
Ihe  cpaAderatioi)  of  1^  t)iU  9f 


exchange  fads  entirely,  thi^  wil] 
be  a  fufficient  defence  to  aq 
a£iion  upon  it,  by  th^  original 
party,  it  is  no  defence  to  fuch 
a£lion,  that  the  coufideration 
fails  partially  i  but  that  under 
fuch  circumttances  the  giver  of 
the  bill  mutt  take  his  remedy  by 
an  a£llon  agsunft  the  perlbn  to 
whom  it  was  given. 

Fleming  v.  Simpfbn.''^^K>  B, 
Sittings  after  M.  T.  J  806.  — ^ 
A^ion  by  the  indorfee  of  a  bill 
pf  exchange  againtt  the  ac- 
ceptor. This  bill  was  drawn  by 
Fleming,  Goodall,  and  Co,  and 
accepted  by  the  defendant^  for 
the  amount  of  a  pipe  of  **  bell 
London  particular  Madeira^'* 
which  he  had  ordered  of  themt 
The  defence  fet  up  was  tha( 
the  wine  was  a  very  bad  quality 
when  delivered  in  LondoUf  and 
could  not  bare  been  lefi  l^ondon 
particular  Madeira  when  (hip^r 
ped,  and  that  the  indorfee  was  a 
partner  in  the  houfe  of  ch^  ihip^ 
pen. 
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4» 


Lord  E1.LENBOROUCH. — By 
deKverjr  on  board  the  fhip  the 
wine  became  tHe  property  of 
the  defeodanty  and  he  mull  bear 
all  riiki  and  bring  his  adion 
againft  the  captaan  if  the  wine 
be'  fpoiled  in  its  pafiage.  To 
fuftain  this  dcfence»  it  niuft  be 
(hewn  not  only  that  the  plaintiff 
is  a  partner  in  the  houfe  of 
'flcming,  Goodall,  and  Co.  who 
ircw  the  biU^  but  that  there  was 


a  fraud  on  their  part  in  the  firft 
inftance  in  (hipping  a  commodity 
of  a  different  and  very  inferior 
quality  to  that  ordered.  If  it 
was  a  clear  fraud  in  the  fhippert, 
and  the  plaintiff  was  a  partner  in 
their  houfe,  he  could  not  re* 
cover  on  this  bill ;  but  this  dc* 
fence  is  not  fufficient  if  the  com* 
modity  (hipped  only  be  of  rather 
an  inferior  quality  to  that  or- 
dered. 


■«* 


1.     •  «Mfr   H*t' 


Janson.  V.  Buowif, 

'jp RESPASS  for  /hooting  the  pbiintiflf's  dog.  Pleas, 
1.  not  guilty  i  and  2,  a  juftification,  that  the  dog 
^vas  worrying  and  attempting  to  kill  a  fowl  of  th^ 
defendant's,  and  could  not  otherwife  be  prevented 
from  fo  doing  (^ ).  Rejpllcatlon  to  the  laft  plea,  de  irh 
Juri4/u4  frofri4  abpiue  tali  caufd^ 

The 


i«a> 


>■•>«>  «  t 


•,-•■■   I  »  tAfr/, 


S^nic  day^ 


Ifdcfeiklant 
juftifici  (hootifif 
a  dogy  becaufe 
tb«  doR  was 
worrying  hit 
fowl,  and  €oa)4 
not  oihcrwir«    ; 
be  prevented^  he 
muft  prove  that 
the  d4»g  was  io 
the  \i\  of  wor* 
rying  the  fowl 
at  the  very  mfe 
ment  he  |ho| 


(a)  Wright  v.  Ramfcoti  x 
Saund.  8f»  itf  a  ftrbng  atkUbtity 
that  fuch  an  averment  is  necef • 
bry  in  a  plea  of  this  kind  ;  al« 
tho1^:h  in  Keck  v.  Hal{|ead« 
2  Lutw.  X494f  a  juftificatioa 
pmitting  it  iKru  held  to  be  good. 
}(  (ecmi,  th^^  if  (he  traofadioxi 


had  taken  place  in  the  defend* 
ant*l/0tfi!rAy-yar^  it  would  have 
been  enough  to  have  dated  in 
the  plea,  (hat  the  dog  nuat 
purfwng  the  fowl ;  as  it  is  not 
neceffary  to  allege  that  the  df- 
fendant  could  not  otherwife  pre-^ 
tept  the  dog  from  killing  cooiei 


*  , 


'  f 


4»' ''  -     CASES.  AT  NISI  PRIUS, 

The  cafe  being  made  out  on  the  part  of  the  plamtiflF, 
Garrow  for  the  defendant  faid,  he  (hould  prove  that 
juft  before  the  dog  was  (hot,  being  accuftomed  to- 
chafe  the  defendant's  poultry,  he  was  worrying  the 
fowl  in  queftion^  and  that  he  had  not  dropped  it  from 
his  mouth  above  an  uiftant  when  the  piece  was 
fired.    But, 

• 

Lord  ELtENBOROUGH  faid,  this  would  not  make 
out  the  juftification ;  to  which  it  was  neceffary  that 
when  the  dog  was  fhot,  he  (hould  have  been  in  the 
very  aft  of  killing  the  fowl,  and  could  n6t  be 
prevented  from  efFeSing  his  purpofe  by  any  other 
means. 


Verdift  for  plaintiff,  with  is.  damages. 
Park  and  Richard/on  for  the  plaintiff, 
Garrow^  zqA  Mardey  for  the  defendant. 

[Attornies,  S'ufann  and  ^rf^i.J 


.5-     V 


in  t  wanen ;  but  it  is  fu£Scieiit  Jac.  44.    And  it  is  the  fime,  if 

to  (late«  that  the  dog  was  in  the  a  dog  runt  after  deer  in  a  park* 

wamnpurfaing  the  conies  there^  Barrington  v.  Summers,  3  Lev. 

and   therefore  he  killed  .him*  28.    1   Sid.  536.    Com.  Dig. 

Wadhurft    v.  Dammej     Cro»  tit.  Pleader.  (3  M*  33.) 

I      4^  • 


< 
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COURTEEN  V.  TOUSE. 

A  CTION  on  a  policy  of  infurance  on  goods  on 
board  the  Mary,  from  London  to  Leghorn. 

The  fhip,  the  plaintiflF  himfplf  being  on  board,  put 
into  Ferrol,  through  ftrefs  of  weather,  during  the 
late  peace;  where,  according  to  his  cafe,  ihe  was 
feized  and  condemned  with  her  whole  cargo,  for  a 
fuppofed  breach  of  the  Spaniih  revenue  laws.  The 
detence  was,  that .  the  phdntiflF  himfelf  had  written  a 
letter  from  Ferrol  to  his  fon  in  London,  iaying,  that 
he  had  difpofed  of  all  his  goods,  at  a  profit  of 
30  per  cent. 

The  fon  beiiig  called  to  prove  the  execution  of  the 
policy  {a)j  was  crofs-examined  as  to  the  contents  of 


Wwlnefday, 
Dec.  9. 

A  leading 
que  ft  ion  maj 
be  put,  when  it 
it  neceffiry  to 
contradiA  a  wit* 
ncfi  on  the 
other  fidcy  at  to 
:be  cootentt  of  a 
paper,  which  hat 
^cn  deftruyc^ 


(a)  Tbe  policy  was  iigned  by 
one  Butler  for  the  defendant. 
A  witnefs  called  before  proved 
Butler's  hand-writing)  and  fwore 
that  he  had  often  obferved  him 
fign  policies  for  the  defendant ; 
bot  he  had  not  feen  any  general 
pcfwtr  of  attorney  from  the  de- 
fendant to  Butler;  nor  did  he 
kno#   that  the  defendant  had 
given  Butler  authority  to  fign 
this  fpecific  policy ;  nor  was  he 
acquainted  with  any  inftance  in 
which  the  defendant  had  paid  a 
lofs  upon  a  policy  fo  fubfcribcd. 
Lord  EQenborough  held  that 
the  proof  of  agency  muft  be 
carried   farther.     Neak  v.  Er- 
wing.  f  Efp.  Caf.  6r. 

If  it  n  ef^ablifhed,  that  an 
t|eDt  had  lothority  to  fign  a 


policy  for  an  underwriter,  it  fol* 
lows,  that  he  had  authority  to 
adjuti  it.   Ri'bardfon  v.  jiudar*^ 
fon,     Sitiingi   after  Af .  T.  1 805. 
A£lion  on  a  policy  of  infurance. 
Lofs  by  capture.      The  fab- 
fcnption  of  the  policy  by  de- 
fendant's agent  was  admitted,* 
and  a  witnefs  proved  the  figna*' 
ture  of  ihc  fame  agent  to  an  ad- 
juftment  on  the  policy  as  for  a 
total  lofs. — Lord  Ellenborough. 
If  an    agent  has  authority  to 
fubfcribe  a  policy,  he  may  alfo 
adjuft  it ;  and  here  as  you  have 
admitted  the  agent's  fubfcription 
to  the  policy,  and  that  he  was 
authorifed  to  fubfcribe  it,  you 
are  bound  to  admit  tliat  he  had 
authority  to   fign   tb$   adjuft* 
meat. 

the 


♦♦  CAS.^S  AT  I(^St  ERIUS, 

the  letter.  He  fwore  that  it  was  loft,  but  that  it  cotv- 
tained  no  intimation  of  the  kind  fuppofed,  and  only 
faid  upoi;.  that  ftibjea,  thsit  the  pla^ntif  might  l^vc 
difpofcd  of  iiis  gppi^  at  a  great  profit,  as  be  had  been 
offered  8/.  fbr  a  pair  oJF  cotton  (lockings  he  then  wore, 
by  a  cuftom-houfe  officer* 

To  contradift  this  teflimony,  feveral  witneffes  wer^ 
produced,  to  whom  the  letter  had  been  read,  when 
recced  in  London*  One  of  thdier  havmg  ftated  all' 
that  he  rccoUefted  of  it,  was  alked,  "  if  it  contained 
any  thing  about  the  plaintiff  having  been  offered  8/t 
for  a  pair  of  cottoh  (lockings,  by  a  cuflom-houfe  offi* 
cen"  This  being  objefled  to  as  a  leading  queftion,    * 

Lord  £x<LEN3oROUGH  ruled,  that  after  exhaufUng 
the  witnefs*s  memory  as  to  the  contents  of  the  letter, 
fie  might  be  a(ked,  if  it.  contained  a  particular  paffage 
recited  to  him,  which  h^d  been  fwom  to  on  the  other 
flde ;  otherwiic,  it  would  be  impoffible  ever  to  com'c  ^ 
to  a  direct;  contradidion* 

|t  afterwards  app<|ared  from  the  evidence  of  the 
captain,  that  the  whole  of  the  cargo  had  been  feize4 
us  forfeited,  and  the  plaintiff  had  a  verdict. 

'  park  and  Cunvood  for  the  plaintiff. 
Qarrow  and  Topping  iot  the  defendant. 

[AttornifSi  Cwrtten  and  Cn'wdet  ^  Co,] 


Vide  TtJs^  Law  Et.  187,  8. 
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Wallace  v.  HaRDACRE.  Same  day. 

A  SSUMPSIT  againft  the  defendant  as  acceptor  of  a  if  a.  the  m. 

^  bm  of  exchange,  dated  23d  March,   1807,  for  ^r/bii^'oVex!"' 

319/.  los.  drawn  by  Edward  Maine,  at  two  months,  g^AiS  i IdcTfcl^** 

payable  to  his  own  order,  and  indorfed  by  him  to  the  ***^  ^^^8***  ^^% 

*^    -',  '  ^  acceptance  of  C, 

plaintlll*  delivers  it  up  t* 

B  9  un  his  foli- 
T^n-  •  rttr  t  •  citaiion,  and 

rroot  bemg  given  of  the  defendants  hand-wnting  to  receives  from 
the  bill ;  that  Maine  had  indorfed  it  by  procuration ;  thereof  a  bin. 
and  that  at  the  time  of  the  indorfement,  Maine  was  ^uhout  couii-' 
larccly  indebted  to  the  PlaintiflF,—  ^"^'TUt"^"^ 

O     /  .  '  m.iintain  an 

•  a6):un  oil  this 

There  were  two  defences  fet  up  to  the  aftion.  Fir/lj  unieu  there  w'li 
that  the  plaintiflf  was  not  a  bond  fide  holder  of  the  ^"  ween  Mm  and 
bill.    In  fupport  of  this,  the  fafts  were,  that  Maine  ^;^^JJ^^*^f^^ 
had  forged  the  acceptance  of  a  Mr.  Addifon,   his  toit'^nr* 
unde,  to  feveral  bills,  and  paid  them  to  Wallace,  the 
plaintiff;  but  before  they  became  due,  he  applied  to 
the  plaintiff,  requefting  him  not  to  prefent  them  for 
payment,  or  he  (hould  be  ruined,  and  offering  him  a 
biU  accepted  by  the  prefent  defendant,  in  lieu  of  them. 
The  forged  bills  were  accordingly  delivered  up,  and 
the  bill  the  fubjed  of  this  adion,  was  fent  to  the 
plaintiff.     It  was  then  unindorfed ;  but  Maine^  by  a  « 

letter  dated  23d  April,  1807,  authorized  one  Murphy 
to  indorfe  it,  who  did  fo  accordingly.  The  acceptor 
bad  received  no  value  for  it. 

Pifrk  for  the  defendant  therefore  contended,  that 
the  confideration  for  the  bill,  as  between  Maine  and 
the  plaintiff,  was  corrupt  and  illegal.  Even  fuppofing 
that  the  phuntiff  did  not  mean  to  compound  felony, 

♦p  '  ftill 


4* 
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A I  sn  accom- 
iDodatiun  bill 
duel  net  pais 
under  a  com- 
niitfiun  of  bank- 
lupt  againtt  rbe 
payee,  Ic  may 
indarfe  it,  after 
an  ;iA  of  bank- 
ruptcy, aodkis 


fUU  he  had  not  given  that  bondjide  confideration  which 
could  enable  him  to  maintain  an  adion  as  indorfee  of 
an  accommodation  bill.  Being  aware  of  the  forgery, 
it  was  his  duty  not  to  have  parted  with  the  means  of 
bringing  the  delinquent  to  juftice ;  and  he  could  not 
be  confidered  as  an  innocent  holder  of  a  bill  which  he 
had  thus  obtained. 

Lord  Ellenborough  however  held,  that  to  bar 
the  right  of  the  indorfee,  it  was  neceffary  to  (hew  that 
the  bill  had  been  indorfed  as  a  confideration  for  com- 
pounding a  profecution  for  forgery,  to  which  the  iu- 
dorfer  was  liable.  It  was  common  enough,  upon  dif- 
covering  that  bank-notes  or  bills  of  exchange  had 
been  forged,  to  fend  them  back  to  the  perfons  from 
whom  they  had  been  received,  and  to  get  others  that 
were  valid  in  their  ftead.  But  it  would  be  too  much 
to  fay,  that  the  confideration  fer  thefe  laft  was  corrupt 
and  illegal,  and  that  they  could  not  be  rendered  avail- 
able in  the  hands  of  thofe  whofe  objeft  in  getting 
poffeflSon  of  them  was  merely  to  exchange  fecurities 
that  were  forged  for  others  without  this  vice.  If  any 
bargaining  could  be  fhewn  here  to  ftifle  a  profecution 
for  a  criminal  aft,  the  aftion  certainly  could  not  be 
maintained;  but  otherwife,  the  mere  fubftitution 
would  not  invalidate  the  plaintiflfs  right  to  recover 
againd  the  acceptor  of  this  bHl  {a). 

Thtfecond  ground  was,  that  Maine  had  committed 
an  aft  of  bankruptcy  before  the  bill  w;as  delivered  to 
the  plaintiff,  and  that  no  intereft  therefore  could  be 


-^«» 


•    (fl)    Cuthbeit  V.  Haley,   8 
T.  R.  390.    Pan*.  9.  Eliafon, 


5  £fp.  Caf.  2IO.    Witham  «• 
l.ee,  4  Efp.  Caf.  264. 

COnV€^d 
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conveyed  by  his  indcrfement.     It  was  allowed,  that   '^^^^;^  ^^  * 
according  to  the  cafe  of  Lempriere  v.  Pafley,  2  T.  R.   deration,  may 
485,  if  the  bill  had  been  depofited  with  the  plaintiff  by   againft  theic- 
Mainc  while  folvent,  he  might  have  put  his  name  ^^^^^^ 
upon  it  as  indorfer,  after  committing  an  aft  of  bank- 
ruptcy (a)  ;  but  it  was  infifted,  that  the  indorfement 
was  a  mere  nullity,  as  he  had  become  bankrupt  before 
parting  with  the  poifedion  of  it. 

Lord  Ellenborough. — The  bill  could  not  pafs 
under  the  commiflion,  being  of  no  value  in  the  hands 
of  the  bankrupt.  There  having  been  no  confidera- 
tion  between  him  and  the  acceptor,  he  could  not  have 
fued  upon  it  himfelf,  and  no  right  of  a6Hon  in  refpe£t 
of  it  could  veft  in  his  aflignees.  But  the  bill  muft  be 
available  in  the  hands  of  the  plaintiff^  who  has  given  a 
valuable  conlideradon  for  it;  and  the  acceptor  is  here, 
as  in  other  cafes  of  accommodation  bills,  barred  of 
that  defence  which  he  might  have  fet  up  to  an  aftion 
at  the  fuit  of  one  of  the  original  parties  to  it  (b). 

The  defendant's  counfel  then  maintained,  that  the 
bankrupt  had  a  valuable  property  in  the  bill,  and  that 
it  therefore  pafled  under  the  commiflion  as  part  of  his 
c(Fe£ts;  for  this  reafon,  that  the  defendant  had  re- 
ceived a  crofs  acceptance  of  Maine's  as  a  confideration 
for  accepting  this  bill ;  and  that  though  that  acceptance 
had  produced  nothings  it  prevented  the  bill  from  being 
an  accommodation  bill^  and  gave  the  defendant  a  fet  off* 
againil  the  aflignees  of  the  bankrupt  (c). 

But  the  Attorney  General^  on  the  other  fide,  pro- 
tefted  ftrongly  againft  this  mode  of  blowing  hot  and 

{a)  Smith  v.  Pickering,  Peak.  Caf.  50. 
if)  Arden  v.  Witkias,  3  Eaft.  317. 

{c)  RoKe  <9.  CadoQ,  2  H.  Bi.570  —Cowley^.  Danlbp,  7  T.  R. 
^•— Buckkr  «.  Bvttinali  j  Eaft.  7a.— Kent  v.  Lomn,fo/t, 

9  '  £Old 
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cold,  and  the  crofs  acceptance  not  being  properly  made 
out,  the  plaintiff  bad  a  verdift. 

The  Attorney  General  and  IVarren  for  the  plaintiff. 
Park  and  Marryat  for  the  defendant. 

[  \tt«fDief,  H^0iUJn  V  Co.  and  /fc«i.] 

# 


i«W-«V">Pi^^HB«i 


Samedjy.  THOMPSON  V.  BERNARD. 

irvMrdtfr/m4     /^ASE  for  flander«    It  appeared  that  the  defendant 
w^\"hlll«"*  bad  ufed  the  foUowiag  vords,  which  \rere  laid  in 

StSrenKcofc      ^^^  declaration,  "  Thompfon  13  a  damned  thief;  and 
^^y  *jj  no«  ac-    fo  was  his  father  before  him ;  and  I  can  prove  it  j" 

but  that  he  added,  ^^  Thompfon  received  the  earnings 
'of  the  (hip,  and  ought  to  pay  the  wages."  The 
witnefs  to  whom  thefe  words  were  addrefled,  had  been, 
mailer  of  a  (hip  belonging  to  a  perfon  dece^ed,  who 
had  left  the  defendant  his  executor ;  and  at  d^q  tim^ 
was  applying  to  him  for  payment  of  his  wages^ 

Lord  Ellenborough  direfted  a  noofiitt ;  obferv- 
ing,  that  the  word  **  thief*'  was  ufed  without  any 
intention  in  the  defendant  to  impute  felony  to  the  plain- 
tiff; which  muft  appear  to  fupport  the  declaration. 


Fide  Minors  v,  Leeford,  Cro,  in  the  dedantioQ  are  proved^v 

Jac.  1 14.  — -  Criftie  v.  CoweU,  other  wordi  adtooabie  in  them- 

Peak.  Cat.  4. — Lord  Cromwell  fdves  inay  be  given  in  ^yideigtpej, 

•u,  Denoy,  4  ^o.  ;5-|4.-.-fBuL  to  (hew  qito  m^  ^  foTTier 

K.P,5.  wfielpdttn^           /  ^-  .     ^ 

• /Whcd  aftionable  woiia  4aid  ^"              ^          ^Ru/lelf 
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Rujicllv.  Macquijler^  Mtddtc, 
Sitt'mgt   after  //.  7".  1807. — In 
ao    a6iion  for  iiandcr,  Garroiv 
for  plaintiff  having  proved   the 
words  in  the  declaration,  offered 
evidence     of    other    actionable 
words     fpoken     by    defendant 
afterwards. — Gilhs    objected  to 
this  evidence    on   the    ground, 
that  if  fuch  words  were  taken 
into   confideration  by  the  Jur)-, 
defendant  would  be  made  to  pay 
a  double  compenfation  in   da- 
mages for  one  and  the  fame  in- 
ju'^',  viz.    J  ft,    in   the  prefent 
aflion,  and  2dly,  in  another  ac- 
tion that  might  be  brought  for 
thofc  %Tords ;    and  he  faid   he 
bad  alwavs  undcrllood  the  dif- 
tindlion  to   be   between   words 
which     were    qiflionable     and 
fhole   which     were    not  ;    the 
f^ji.  firft  might  be  given  in  evidence, 
lAoiigl]   -not'  inentioned  in  the 
^j^  declaration  J  but  not  the  laj^.. — 
"-^Per  Lord    Lllenborouch. — 
Although  there    has  formerly 
been  fuch  a  diftindlion^  it  is  not 


founded  upon  any  principle. 
You  cannot  give  in  evidence 
fpecial  damage  not  laid  in  the  de- 
claration ;  but  you  may  give  in 
evidence -any  words  as  well  at 
any  a6l  of  defendant  to  fhew  quo  ,  ^^ 

cnimo  he  fpoke  the  words  which  •^  7^^t^  ^  ^^ 
are  the  fubjeft  of  the  aft  ion  :  ^,^^^^,  r*?,- 
Still  it  would  be  the  duty  of  the  /      / 

Jud^  to  tell  the  Jury,  that  they 
mull  give  damages  only  for  the 
words  which  are  the  fubjeft  of 
the  adlion. 

In  Mead  v.  Daubigny,  Peak. 
Caf.  125.  Lord  Kenyon  refuf- 
cd  to  admit  evidence  of  wordi 
aclionable  in  ihemfelves  not  men- 
tioned in  the  declaration,' to  fliew 
the  malice  of  tlve  defendant ;  but 
afterwards  in  an  aclion  for  a  libel^ 
his  Lordfhip  for  the  fame  pur- 
pofe,  allowed  other  papers  to  be 
given  in  evidence,  which  were 
themfelves  libels  on  the  plain- 
tiff.—Lee  V.  Hufon,  Peak.  Caf. 
1 66.  —  Vide  alfc— Rex  v.  Pcarcei 
Peak.  Caf.  79. 


ToL«  1^ 
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Sime  dij. 


111  una  A  ion  for 
money  had  and 
recti  vei,  the 
pUintifF  is  not 
entitled  tointe- 
reft,  even  from 
the  time  of 
making  a  de- 
mand of  the 
principal;  unleff| 
lfti  he  give  in 
evidence  an  ex- 
prtft  promife  to 
pay  intereft  ;   or 
sdlv,  (hew  fome- 
tkihg  from 
whieh  fuch  a  pro- 
mife may  be  in- 
ferred ;  or,  3dly, 
prove  that  the 
money  has  been 
ufed  by  the  de- 
fendant, and  int 
terclt*hai  been 
made  of  it. 
And  e§mme 
femlfttf  the  only 
other  inftance  in 
which  intereft  is 
recoverable^  . 
is  upon  a 
contract  for  the 
payment  ofm*- 
ney  on  a  certaia 
day,  as  un  billt 
•f  eichangci 
pramiflbry 
Awttfi  Im. 


Di  Havilland/surviving  executor  of  Bezoil, 

V.  BOWERBANK. 

A  SSUMPSIT  for  money  had  and  received  by  the 
defendant  to  the  ufe  of  the  plaintiff  and  the  de- 
ccafcd  executor  ;  with  a  count  laying  the  promife  to 
the  plaintiff  only.     Plea,  non  aJfumpftU 

m 

The  fafts  as  admitted  were  fliortly  thefe : — Under 
a  commiflion  of  bankruptcy  againfl:  a  creditor  of 
Bezoil^  his  executors  in  the  year  1784,  proved  a 
debt  of  904/.  4s.  id.  Upon  this  fum  the  defendant, 
as  their  agent,  received  five  dividends.  Of  thefe  he 
had  paid-  over  two  ;  but  the  other  three,  which  he  had 
received  in  the  years  1797-8-9,  he  ftill  retained  in  his 
hands,  making  together  the  principal  fum  of  339/7 
I/.  4d. — ^The  only  queftion  between  the  parties  was, 
whether  the  defendant  fhould  pay  intereft  on  this, 
either  from  the  refpedlive  times  of  receiving  the 
money,  or  from  a  demand  of  payment,  which  had 
been  made  about  two  years  ago  ?— There  was  no 
proof  of  any  exprefs  promife  to  pay  intereft,  or  that 
any  ufe  had  been  made  of  the  principal  by  the  defen- 
dant ;  nor  did  it  appear,  that  intereft  had  been  at  any 
paid  on  this  or  any  former  balance  between  the  parties. 


Lord  Ellenborough. — I  want  very  nrach  to  lay 
down  a  certain  rule  refpeding  the  payiue&t  of  intertft. 

Ire- 
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I  recolleft  fome  extremely  capricious  determinations 
on  this  fubjefl: ;  and  on  all  occafions,  as  little  as  pof* 
fible  (hould  be  left  in  the  difcretion  of  a  Judge.  It 
appears  to  me,  that  intereft  ought  to  be  allowed  only 
in  cafes  where  there  is  a  contraft  for  the  payment  of^ 
money  on  a  certain  day,  as  on  bills  of  exchange,  pro- 
miflbry  notes,  &c. ;  or  where  there  has  been  an  cx- 
prefs  promife  to  pay  intereft ;  or  where,  from  the 
courfe  of  dealing  between  the  parties,  it  may  be  infer- 
red that  this  was  their  intention  ;  or  where  it  can  h6 
proved  that  the  money  has  been  ufed,  and  intereft  has 
been  adlually  made.  Without  fome  reftriftions  of 
this  kind,  book  debts  might  be  allowed  to  bear  inte- 
reft ;  and  in  every  aftion  for  work  and  labour,  or  foi* 
goods  fold,  there  muft  be  a  calculation  of  what  is  due 
for  intereft  above  the  principal  debt.  Mr.  Juftice 
BuUer  in  one  inftance,  allowed  intereft  on  policies  pf 
infurance ;  but  I  believe,  that  he  was  there  thought  to 
have  done  wrong. — My  great  objedt  is,  to  have  a  fixed 
rule,  and  to  exclude  difcretion. 

The  AUorney  General  hinted,  that  under  a  count 
far  money  had  and  received,  the  plaintiff  had  a  right 
to  recover  to  the  amount  to  which  he  was  damnified 
by  the  money  being  withheld  from  him.  This  would 
include  intereft  ;  and  the  damages  were  to  be  fhaped^ 
not  by  what  the  defendant  had  gained,  but  what  th« 
plaintiff  had  fuffered.  On  a  promiffory  note  intereft 
was  payable  without  any  demand ;  but  here  an  ex- 
prcfs  demand  had  been  made  above  two  years  ago. 

E  2  Lord 
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Lord  Ellenborough  faid,  that  the  rule  propofed, 
of  confidering  how  far  the  plaintiff  was  damnified  was 
to  wide,  that  it  would  let  in  intereft^in  almoft  every 
cafe,  and  it  aflforded  no  afTiftance  in  drawing  a  line 
between  cafes  where  intereft  fhould  be  allowed,  and 
where  it  fhould  be  refufed.  If  the  party  loft  the  ufe 
of  his  money,  it  was  his  own  fault  in  not  fuing  for  it. 
He  thought,  that  where  money  of  the  plaintiff  had 
come  to  the  hands  of  the  defendant,  to  eftablifh  a  right 
to  intereft  upon  it,  there  fliould  either  be  a  fpecific 
agreement  to  that  cifeft,  or  fomcthing  fhould  appear 
from  which  a  promife  to  pay  intereft  might  be 
inferred,  or  proof  fhould  be  given  of  the  money  being 
tifed^  This  he  confidered  a  fafc  rule,  and  he  fhould 
go  by  it  J  although  he  had  feen  a  fuggeftion  to  the 
contrary  elfewhere.  There  was  nothing  to  take  this 
cafe  out  of  the  rule ;  and  the  plaintiff  was  therefore 
only  entitled  to  his  principal. 

Verdid  for  the  plaintiff,  damages  339/.  is.  4^. 


The  Attorney  General  and 
Park  for  the  defendant. 


for  the  plaintiff. 


[Allornies,  ^«rrot<;  and  IViklh.'] 


In  Nichol  T/,  Thompfon, 
which  WM  money  had  and  re- 
ceived, to  recover  the  balance  of 
an  account^  and  which  was  tried 
the  fume  morning;  Lord  Ellen- 
ftoROUGM  refufed  to  allow  the 
j)laintifF  intereft,  till,  on  infpedl- 
ing  the  account,  it  appeared  that 
intereft  h«id  been  allowed  on  for- 


mcrbklance8,which  evidenced  the 
ir.ode  of  dealing  between  them. 
yiJc  Blancy  1;.  Hendrick,  5 
Wilf.  205.  2  Black  Rep,  761. 
S.  C. — Robinfon  v.  Bland,  2 
Burr.  1085.  jfnofiyfTtoat,  6  Mod. 
138.-  BeawesL.  M.461. — Orr 
^.  Churchill,  i  H.  Bl.  227.— 
Trelawney  v,  Thomas,  lb.  303. 

— Walkci- 
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—Walker  v.  Conftable,  I  B. 
and  P.  ^06.— Mofes  v.  Macfer- 
hn,  2  BuiT,  loO).— Tapendcn 
V.  Randall,  2  B.  and  P.  472. — 
Fritii  V.  Leroux,  2  T.  R.  57"^ 
Entwiftle  1/.  Shepherd,  lb.  7J*. 
—Hemes  v.  Jamie fon,  5  T.  R. 
553. — Mountford  V.  Willes,  2 
B.  and   P.  337, — Lee  v,  Lin- 


gard,  I  Eaft.  40T. — Dixon  *v. 
Parkes,  i  Efp.  Caf.  110. — 
BUke  1;.  Lawrence,  4  Efp.  Caf. 
147.  It  would  fortunately  be 
a  very  difficult  matter  to  fix 
upon  aiJot-  er  point  of  Englifli 
law,  on  which  the  authorities 
r.re  fo  little  in  hai-mony  with 
each  other. 


Champion  v.  Short. 


Samt  daf , 


A  SSUMP3IT  for  goods  fold  and  delivered.  Plea, 
-''^  tender  as  to  nL  gs.  and  ?ion  ajfumpfit  as  to  the 
rcfidue. 


The  defendant  refidesatSalifbury^and  on  the  7th  May  if « pcrfon  m. 

1806,  gave  an  order  to  the  rider  of  tlie  plaintiff,  a  tic:*'i*from «  ' 

wholefale  grocer  in  London, "  for  half  a  chcft  of  French  fame  nm"',''* 

plums,  two  hog!lieads  of  raw  fugar,  and  izo  lumps  of  ^'Zt.Vm^^ 

white  fucar ;  to  be  all  fent  down  without  delay/'  The  ^°"^;*^^'^  'l'^ 

"        '  ^  •'  whole  as  \*^n\* 

plums  and  the  raw.fiiqar  arrived  nearly  as  foon  as  the  »'fioneorHcr, 

courfc  of  conveyance    would  permit;  but  the  white  » e ohiigcd -o ac- 

fugar  not  coming   to  hand,  the   defendant  counter*  anvVam^^br 

manded  it,  and  gave  notice  to  the  plaintiff,  that  as  he  J^V'ft  "le'[u '^* 

had  wilhcd  to  have  the  two  forts  of  fugar  together,  or  "l^h/rermT"^"' 

not  at  all,  he  would  not  accept   of  the  raw.     The  ^V^^"^ "" '  *'"• 

plums  he  ufed,  and  the  fum  tendered  was  fufficient  to  ="»}  o"*^  »^"«^'<"« 

he  is  prcciur!«  d 
from  favmn  th.it 

the  orrfer  was  eniiie ,  and  hewHl  be  obliged  to  accept  and  pay  for  fo  many  as  are  indWidu-ily  fui- 

ttQied  according  to  the  c;;oCia£t. 

E  3  cover 
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cover  their  value.     The  plaintiff  not  going  for  the 
price  of  the  lumps,  the  only  queflion  was,  as  to  the 
defendant's  liability,  under  the  circumftanccs,  to  pay 
.  for  the  two  hogfheads  of  raw  fugar.  , 

On  the  one  hand  it  was  urged,  that  the  order 
given  was  one  entire  contraft,  on  the  entire  perfor- 
mance of  which  the  defendant  relied,  and  that  it  was 
not  competent  for  the  plaintiff  to  execute  only  fuch 
parts  of  it  as  were  convenient  or  advantageous  to 
himfelf; — while  it  was  contended  on  the  other,  (hat 
I  where  there  were  a  great  many  different  articles  or^ 

dered  at  feparate  and  diftindt  prices,  they  could  not  be 
confider^d  as  conftituting  one  ordei-  or  one  contraft, 
and  that,  at  any  rate,  the  defendant  was  here  prevented 
from  availing  himfelf  of  this  defence,  by  ufmg  and 
tendering  to  pay  for  the  plums 

Lord  Ellenborough. — Where  feveral  aiticlcsare 
ordered  at  the  fame  time,  it  does  not  follow,  although 
there  be  a  feparate  price  fixed  for  each,  that  they  do 
not  form  one  grofs  contraft.  I  may  wrfh  to  have  ar- 
ticles A,  B,  C.  and  D.,  all  of  different  forts  and  of  dif- 
ferent  values  ;  but  without  having  every  one  of  them 
as  I  direft,  the  reft  may  be  ufelefs  to  me.  I  therefore 
bargain  for  them  jointly.  Here,  had  the  defendant 
given  notice  that  he  would  accept  neither  tlje  plums 
nor  the  raw  fugar,  as  without  the  white  fugar  they 
did  not  form  a  proper  afforjtment  of  goods  for  his 
Ihop,  he  might  not  have  been  liable  in  the  prefent  ac- 
tion ;  but  he  has  completely  rebutted  the  prefumption 
of  a  joint  contraft  including  all  the  articles  ordered, 
by  accepting  the  plums,  and  tendering  payment  for 

tJiem,     Therefore,  if  the  raw  ftigar  was  of  the  quality 

agreed 
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agreed  on,  and  was  delivered  in  reafonablc  time,  he  it 
liable  to  the  plaintiff  for  the  price  of  it. 

Verdia  for  the  plaintiff,  damages  108/.  14s.  6 J* 
The  Attorney  General  and  H$lroyd  for  the  plaintiff. 
Garrow  and  Burrough  for  the  defendant, 

[Attornics  lVefi9ni  and  MiHetf,] 


FUc  Barker  v.  Sutton,   Lent  the  delivery  fhould  have  been  ;— • 

AJfacyNorf,  i662^Tnals:p.Paisy  and  that  the  defendant  mufl  re« 

369.Gilb.Law£v.  ipi, where  the  fort  to  his  remedy  as  to  the  de« 

plaintiffhavingfold6ocombofrye  livery  of  the  relidue*      But  in 

to  the  defendant,  to  be  delivered  this  cafe  there  might  have  been 

before  Michaelmas,  and  having  fome  evidence  of  the  rye  deliver- 

delivered  50  comb,  brought  hi«  ed  by  the  plaintiff,  being  abfo- 

a£Uon  for  the   amount  of  that  lutely  accepted  by  the  defendant; 

parcel,  and  it  was  refolved   by  and  of  late  years,  there  has  been 

Halk,  C.  B.  that  though  the  a  ilrong  inclination  in  our  courts^ 

agreement  was  entire,  the  feveral  as  far  as  is  confiflent  with  the 

deliveries  made  feveral  contrads ;  rules  of  law,  to   do   fubftantial 

and  that   though  the  payment  juftice  between   the  parties  at 

was'to  be  on  the  laft  delivery,  yet  once, without  creating  the  necef- 

m  time  being  fct  for  dehvery,  it  fity  for  ft  crofs  adion. — Farnf- 

Wat  intended  to  be  paid  when  worth  v.  Garrard,  ah/^ 38. 


Pool  V.  BousFiELD.  *  Simtdty: 

THE  plaintiff  declared  as  payee  of  a  bill  of  ex-  wy  t*»S!^yec  ©f 
change  for  104/.  8j.  drawn  by  one  Mould  on,  and  changeVtL*dif- 
accepted  by  the  defendant.  HaMfVpoTf^ 

in  confideratioii 

The  defence  was,  that  the  plaintiff  had  difcharged  w^uid  n!r  m'ov, 
the  drawer  as  to  part  of  ti^e  bill,  and  the  acceptor  fpr  ^J?  ^1"°"'/  g^^,,^ 
the  re(idue«  knowing  that  the  confideration  had  been  ^j*'"*"^  him  for 

*^         —  1-    •  1     1     *  mifdcmMnor  it 

£  4  divided    Ulc^al  and  TMd. 
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divided  between  them, — To  eftabllfh  this.  Mould  him* 
felf  was  offered,  and  upon  argument  admitted,  as  a 
witnefs  (^).  He  proved  the  execution  of  an  agree- 
ment, by  which  the  plaintiff  for  good  and  legal  con- 
fiderations  had  releafed  the  fum  of  54/.  8j.  part  of  the 
money  fpecified  in  the  bill.  He  further  gave  in  evi^ 
dencc,  that  lipon  his  undertaldng  not  to  move  the 
court  of  King's  Bench  againft  the  plaintiff^  the  latter 
engaged  to  difcharge  the  ^^ceptor  as  to  the  50/.  which 
he  owed  on  this  bill  of  exchange. 

Lord  Ellenborguch  alked  what  was  the  nature 
of  the  motion  intended  to  be  made  ? — If  it  was  that  the 
plaintiff  might  anfwer  the  matters  of  an  affidavit  ? 

The  witnefs  anfwering,  that  this  was  the  objeft  hp 
had  in  view,  and  v/hich  he  agreed  to  forego, 

Lord  Eli.enborough  faid,  the  agreement  was 
corrupt  and  invalid,  and  that  therefore,  fro  tantp^  the 
plaintiff  muft  recover. 

Vcrdi£t  for  the  plaintiff  with  50/.  damages. 
Garrow  and  — - —  for  the  plaintiff. 

The  Attorney  General  for  the  defendant. 

[AttornicSi  Whitt  and  Perfon.J 


{a)  I  T.  R.  300.— 7  T.  R.  601.— 2  Eail.  458. 

Vidi  Collins  <v.  Blantern,  2      cited. — Drage   v.   Ibberfon,    2 
Wilf.  347,  and  the  cafci  there     Efp.  Caf.  643. 
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Murphy  v.  Marlow  and  Traunt. 

'T^HIS  was  opened  as  an  aftion  of  affumpfit  againft 
two   partners,  for  work  and    labour  ;    wherein 
Marlow  had  pleaded   the  general  iffue,  and  Traunt 
had   fufFcred  judgment  by  default. 

Lord  Ellenborouoh  however,  on  examining  the 
record,  difcovered  that  Marlow  was  there  firft  made 
to  plead  non  ajumpjit^  and  aftei-wards  reprefented  as 
faying  nothing  in  bar  or  preclufion  of  the  aftion ; 
while  it  did  not  appear  that  Traunt  had  come  in  at  alU 
His  Lordfliip  therefore  fufpended  the  trial. — On  this 
the  parties  expreffed  a  wifh,  to  waive  the  objeftion, 
and,  if  it  were  poflible,  that  the  trial  might  proceed. 

Lord  Ellenborougii  faid,  the  record  might  now 
be  amended  by  rule  of  the  court. — Accordingly  he 
direfted  Mr.  Lowten,  aft«r  taking  minutes  for  draw- 
ing up  the  rule,  to  make  the  proper  alterations  ;  and 
Traunt's  name  being  fubftituted  for  Marlow's  as  fuf- 
fering  judgment  by  default,  the  jury  were  refworn, 
jmd  the  trial  proceeded. 


Wednefdi/i 
Dec.  9. 

The  nifi^iut 
record  may  h« 
amended  in 
court  afrer  the 
caufc  ia  cailod 
on,  by  a  rule  . 
made  injimnttt 
on  the  con  lent, 
•f  bock  ptirtiea. 


BOTCI 
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PridiyiDec.li. 


BoYCE  V.  Bayliffe. 


In  an  ad  ion  for 
falfe  imprifon- 
mcnt  on  board 
a  Ihipi  the 
plaintiff  cannot 
recover  at  fpe- 
cial  daroagci  the 
cxpence  he  in- 
clined in  leaving 
the    (hipy  and 
uking  his  paf- 
fage  on  b«ard 
another,  unleff 
the  injury  con- 
fimied  to  the 
moment  of  hia 
iraBtfhipment. 


A  SSAULT  and  felfe  imprifonment,  on  board  the 

Huddart  Eaft  Indiaman,  in  a  voyage  from  Bombay 

to  London ;    per  quod  the  plaintiflF  was  obliged   to 

leave  that  fhip  and  take  his  paflage  home  on  board 

another. 


It  appeared  in  evidence,  that  the  plaintiff  was 
a  paffenger  in  the  gunner's  mefs,  and  that  the  dtf« 
fendant  was  captain  of  the  (hip.  On  the  evening  of 
nth  May  1805,  near  the  Cape  of  Good  Hope,  two 
ftrange  fail  were  defcried  in  the  offing,  fuppofed  to  be 
enemies*  The  defendant  immediately  muftered  all 
hands  on  deck,  and  afligned  to  every  one  his  ftation. 
The  plaintiff  with  the  other  paffengers  he  ordered  on 
the  poop,  where  they  were  to  fight  with  fmall  arms. 
This  order  all  readily  obeyed,  except  the  plaintiff, 
who  conceiving  he  had  been  ill  ufed  by  the  defendant 
fomctime  before  in  being  forbidden  to  walk  on  the 
poop,  pofitively  refufed  to  go  there,  but  offered  to 
fight  in  any  other  part  of  the  fhip  with  his  meffmatcs. 
The  defendant  for  this  contumacy,  ordered  him  to  be 
carried  upon  thepoop,and  there  kepthimin  ironsduring 
the  whole  night.  Next  morning  no  enemy  appeared ; 
and  the  I^uddart  arrived  fafe  at  St.  Helena,  on  the 
1 7th  of  June.  Here  the  plaintiff  quitted  her,  and  gave 
iQo/,  for  his  paffage  home  on  board  another  fhip. 


There 
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There  being  no  juftification  on  the  record,  and  the 
imprifonment  being  clearly  proved,  she  only  queftion 
of  law  which  arofe  in  the  caufe  was  concerning  the 
plaintiff's  right  to  recover  the  100/.  as  fpecial  dJimagc. 
— It  was  contended  on  the  one  fide,  that  as  he  might 
have  continued  on  board  the  Huddart  till  the  end  of 
the  voyage,  his  quitting  her  was  voluntary  and  no 
neceffary  confequence  of  the  trefpafs  ;  while  it  was 
maintained  on  the  other  fide  that  it  was  enough  if 
he  could  not  continue  on  board  with  the  refpeSability 
and  comfort-  he  had  enjoyed  before  or  might  enjoy 
in  another  fhip  ;  and  that  this  was  impoffible  after  the 
outrage  he  had  fuffered. 

Lord  Ellenborough  faid  it  was  neceffary  the 
fpecial  damage  fhould  be  clofely  connefted  with  the 
trefpafs,  which  .  was  the  foundation  of  the  aftion. 
But  here  the  imprifonment  was  not  the  caufa proximm 
of  the  tranfhipment.  The  latter  was  remote  in  point 
of  time,  and  the  plaintiff  was  not  driven  to  it  in  order 
to  redeem  himfelf  from  any  gr^t  peril  or  grievance. 
That  a  m?in  may  transfliip  himfelf  and  >  throw  the 
expence  of  this  upon  another,  the  injury  muft  con* 
tinue  down  to  the  moment  of  his  leaving  the  firft  fliip, 
and  he  muft  then  aft  with  a  view  to  the  preferva- 
tion  of  his  life,  or  at  leaft  from  a  reafonable  regard  to 
his  own  fafety. — To  (hew  how  far  attempts  of  this  kind 
might  be  carried,  if  this  neceffary  connexion  were 
not  infifted  on ;  his  Lordfhip  alluded  to  a  cafe  which 
irfcd  to  be  mentioned  by  Lord  Alvanlet,  where  the 

plaintiff 
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plaintiff  complained  of  falfe  imprifonment,  per  quod^ 
being  confined  on  fhorc,  he  loft  aiieutenancy  {a). 

Verdiafor  the  plaintiff,  damages  80/. 
Garrowj  Parke^  and  Reader^  for  the  plaintiff. 

The  Attorney  Gereral  and  Lawes  for  the  defendant. 

QwiertMxti  N.B.    Soon  .  after  this   cafe   was   opened.    Lord 

Iht " Jrwfwf'^^    Ellenbourgh  faid  he  did  not  know,  till  he   fliould 

merci.antman,      \^^^^   j^jj    ^}jg  fafts,    whether   the   defendant   mic:ht 

refufcs,  oil  the     not  havc  jujlified.     A  captain  of  a  (hip  had  authority 

tSom)^to*ake      to  do  what  was  neceffary  for  the  fafety  of  thofe  oa 

ftgncd^him*^"       board.     On  the  approach  of  an  enemy  he  had  a  right 

,  to    affign   them   all   a   ftation,    which  it  was    their 

duty   to   accept.      As   the    plaindff  had    rcfufed  to 

obey  the  ordei-s  given  him,   perhaps  his  confinement 

might  be  neceffary  to  the  difcipline  of  the  crew,  and 

the  fecurity  of  the  veffel ;  and  if  fo-  would  be  juftifiable 

in  law. — However,  when  it  came  out  that  the  plaintiff 

had  been  kept  all  night  in  irons  on  the  poop,  his  Lord- 

ihip  clearly  held  that  the  defendant  had  exceeded  the 

limits  of  his  authority  (b). 

f 
t 

If  while  A.  if    '     The  next  caufe  was  Boyce  v.  Douglas^  wherein  the 
vnhwfuiiy  ira.     plaintiff  declared  in  the  fame  manner  as  above. — ^The 

pnioncd  by  xj.^     * 


(p)  Bui.  N.P.  6,  7.— Tiddg.     Watfon  v.  Chriflie,    2  B.  and 
Prac.  399, 400.  P.  224.— Abb©tt  on  Shipping, 

(♦;  Molloy,  book  2;  cb.  3.—    ch.  4. 

defendant 
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defendant  Major  Douglas,  a  paflenger  on  board  the  c.  commits  an 
Huddart,  while  they  were  about  to  put  the  plaintiff  in  c^";]'^^;;^'^^ 
irons  on  this  occafion,  held  up  the  bu(t  end  of  a   thefaircim. 

,  .        '  pnlonmcnt  ac 

mufket  to  him  m  a  menacing  manner,  and  threatened   wcii  as  b.,  and 

/y     -t       !•  if  A.  fucs  both 

to  ItriKe  nim.  fcparaicly,  the 

pendency  of  one 
^^  fuit  may  be 

The  Attorvey  General^  with  a  view  to  cofts,  fuppofing   ^'c  pleaded  in 
the  damages   would   be  under  4CJ.  denied  that  this   the  other. 
defendant  had  been  concerned  in  the*  imprifonment, 
although   he  might  have   committed  an    affault    in 
addition  to  Captain  Bayliffe's. 

Lord  Ellenborough  decidedly  thought  that  the 
defendant  was  implicated  in  the  falfe  imprifonment, 
having  committed  an  aflault  in  aid  of  thofe  who  had 
the  plaintiff  in  their  cuffody  ;  and  that  as  the  trefpafs 
in  this  aftion  was  fubftantially  the  fame  as  that  in  the 
lift,  the  defendant  might  have  pleaded  in  abatement 
the  pendency  of  another  fuit. — Vcrdidbfor  the  plain* 
tiff,  damages  40x. 

r  Attorn jet|  Morgan  and  Jama.l 


Fide  4,  Blac.  Com.  ^6. — Bui.     53.— Lutvr.  33. —  3    Iiifl:.  CI. 
N.  P.  94. — Latch   262.— Sty.    iii. 


Horn  v.  Noel. 


Same  day. 


THIS  was  an   aftion  of  affumpfit  a;]jainft  the  de-    Simh/fy  that  t« 
r        1  I.  *  o  .'  r     provcajcwifli 

fendant,  Amelia  Noel,   as  acceptor  of  a  bill  of  marriage,  it  is 
exchange. — Plea,  the  general  iffue.  produce  u  it- 

ncifiS  who  we't 
|icfenr  at  the  ceremony  in  the  fynagoguc  ;  but  that  the  vrrittea  cootrad  between  the  parties  (k«ul4 
^pfsduccdy  aod  the  execution  of  it  proved. 

Th« 
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The  plaintiff's  cafe  being  proved,  coverture  in  the 
defendant  waas  fet  up  as  a  bar  to  the  aftion.  To 
eftablifh  this,  two  witneffes  were  called,  who  fwore 
that  they  were  prefent  in  the  Jewifli  Synagogue,  in 
Lcadenhall  ftreet,  in  the  year  1781,  when  the  defendant 
was  married  by  the  high  prieft  to  Henry  Noah,  who 
had  fmce  taken  the  name  of  Noel,  and  was  ftill  alive. 

Gar  row  for  the^plaintiff  contended  that  this  evidence 
was  infufficient.  It  was  neceffary  for  the  defendant  to 
fhew  that  a  marriage  had  been  celebrated  according 
to  the  rites  of  the  Jews.  But  with  them,  what  took 
place  in  the  fynagogue  was  merely  a  ratification  of  a 
previous  written  contraft  ;  and  as  that  contraft  was 
cffential  to  the  validity  of  the  marriage,  it  ought  now 
to  be  produced  and  proved. 

The  contraft,  in  the  Hebrew  tongue,  was  accord- 
ingly put  in,  and  tranflated  by  means  of  an  interpreter. 

Plaintiff  nonfuitcd. 

Garrow  and  Efpinaffe  for  the  plaintiff. 
l^ark  for  the  defendant. 

[Attornieti  }Villwghhy  and  Ruthtrford.'\ 


Fide  Stat.  26  Geo.  a.    c.  ^^.     marriage,  inJe  Ganer  v.  Lady 
f .  18.— Bui.  N.P.  1 13,  4.— A9    JLanefboriwgh,  Peak.  Caf.  17. 
to  the   djffolution  of  a  Jewi* 


BUCHAKAK 
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Buchanan  v.  Rucker.  dcT^ix/  - 

A  SSUMPSIT   on  a  judgment  of  the  court  of  Noaaionwui 

*^  Common  Pleas^  in  the  ifland  of  Tobago,  for  rdg"n*'judgmtnt, 

2,930/.  3J.  ^d.  currency,  allege4  in  the  declaration  to  ^"hichf^aV^ 

be  of  the  value  of  2,000/-  fterlinff ;  with  the  common  p^^'s,  that  the 

'  o  '  defendanr,  not 

'money  counts.     VXo.^^  non ajfumpjit.  rcfidcrit  within 

'  the  jurifdiftion 

of  the  foreiga 

.  The  judgment  being  proved,  by  a  witnefs  fwearing  neither  ferved 

to  the  hand-writing  of  E.  Pigott  Efq.  the  Chief  Juftice  Tor^'camcfn'to 

of  the  court,  and  faying,  that  he  would  have  afted  upon  ^^^fjjf.  alj^ough 

the  feal  appended  to  it  as  the  feal  of  the  ifland  (a\ —  f"*^*»  judgment 

*  *  \    -"^ '  niay  have  betii 

'  obtained  *ac- 

f^  ,>  cording  to  th« 

The  Aitorney  General  for  the  defendant  obferved,  cowfc  and 

he  had  to  ftate  an  objection,  which  muft  be  fatal  to  the  court' in  fimiir 

prefent  aftion.  A  foreign  judgment  was />r/;;z^?yi^/>  "^"' 
evidence  of  a  debt ;  but  it  might  be  rebutted  ;  and  if 
the  defendant  could  either  fhew  that  the  judgment 
was  bad  on  the  face  of  it,  or  had  been  irregularly  ob- 
tained, it  would  not  be  inforced  by  the  courts  of 
juftice  in  this  country.  In  the  prefent  cjfe  by  in- 
•fpefting  the  copy  of  the  judgment,  it  appeared  that  it 
had  been  given  againft  the  defendant,  without  his  ever 
having  been  ferved  with  procefs,  or  having  had  any 
opportunity  to  defend  the  aftion.  The  judgment, 
after  an  entry  of  the  declaration,  fet  out  the  following 


(j)  Henry  ^,  Adey,  3  Eaftj  22 1# 

fummons^ 


V 
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fummons,  dated    25th  June,  1806:  *' George  the 
«  Third,  &c.  To  the  Provoft  Marfhal  of  our  ifland  of 
Tobago,  or  his  lawful  deputy,  greeting  :  We  com- 
mand you  to  fummon  Sigifmund  Rucker,  formerly 
*^  of  the  city  of  Dunkirk,  and  now  of  the  city  of  Lon- 
**  don,  merchant,  to  be  and  appear  before  the  Juflices 
^^  of  our  court  of  Common  Pleas,  to  be  held  for  our 
faid  ifland,  on  the  ift  day  of  July  next  enfuing,  at 
eight  o'clock  of  the  morning,  at  the  town  of  Scar- 
borough, then  and  there  to  anfwer  the  adtion  com* 
**  menced  againft  him,  by  Alexander  Buchanan,  as 
*'  contained   in  the  declaration  hereunto  annexed.*' 
To  which  there  was  the  following  return  :  "  Served^  by 
**  William  Smitby  nailing  up  a  copy  of  the  declaration  at 
^^  the  Court  Houfe  door^    the  i^th  cf  June     1806/* 
Whereupon  judgment  was  given  by  default.     But 
it  was  impoflfiblc  .that  fuch  a  Judgment  could  create 
any  liability,  or  raife  an  afilimpfit  for  the  defendant  to 
difcharge  it. 

Garrow  for  the  plaintiff  contended,  that  this  was 

the  practice  of  the  court  of  Common  Pleas  in  Tobago 

where  a  perfonfued  was  not  refident  within  the  ifland: 

and  the  witnefs  who  had  proved  the  judgment,  being 

interrogated  to  this  point,  faid  he  had  lived  16  or  17 

years  in  Tobago,  aii^d  though  not  connedlcd  with  the 

law,  he  had  frequently  feen  declarations  nailed  to  the 

Court  Houfe  door,  as  was  reprefented  to  have  been 

done  here. 

f 

The  Attorney  General  objefted,  that  this  was  not 
the  proper  way  to  prove  the  laws  of  the  ifland  of  To- 
bago. 


Michaelmas  term.  48  george  hi.  1807. 

• 

fcago  (tf).  Thefe  were  in  writing,  and  ought  to  be 
produced.  If  the  prefent  were  confidered  a  point  of 
praftice,  flill  it  ought  to  be  proved  by  fume  one  con* 
verfaut  with  the  fubjeft,  and  not  by  a  merchant  br  a 
planter,  who  might  fo  eafily  be  miftaken  about  it*  At 
any  rate,  the  praSice  could  not  be  fupported. 

• 

Garrozu  anfwered,  that  the  nature  of  the  cafe  ad- 
mitted of  no  better  evidence.  It  was  impofiible  to  pro- 
duce the  Chief  Juftice  in  perfon,  and  this  gentleman 
mufl  be  much  better  acquainted  with  the  matt-r  than 
an  attorney's  clerk  who  had  been  in  the  iflaiid  a  few 
months.  Eefides,  ilic  proceedings  muft  prima  facie 
be  taken  to  be  regular.  The  judgment  v/as  certified 
under  the  hand  of  the  Chief  Juftice,  who  thus  gave 
evidence  that  it  had  been  obtained  according  to  the 
courfe  and  pra£lice  of  the  court.     The  prefumption 


^5 


(a)  yUe  Bolitllnck  v.  r.ig;llB, 
3  Efp.  Caf.  58.  3  Eull, 
38'.  S.  C.  tVcmoiilt  i;.  De- 
dire,  i  P,  W.  431.  Gan:r  v. 
Lady  Lanefboroagh,  Peak. 
Caf.  18. 

It  fecms,  that  to  prove  the  atls 
cfjiate  of  a  foreign  government, 
copies  (hould  be  produced*  exti- 
mioed  by  the  public  archives 
abroad.  Rich  it  df on  v.  Ander- 
fon.  SUtln^s  after  M.T,  1805. 
In  this  cafe  defendant  produced 
a«  eridencc  a  book  purporting 
to  be  a  colle£lion  of  treatiis 
concluded  by  America,  which 
was  declared  to  be  pablifaed  by 

Vofc.  I. 


authority  there  as  a  regular  copy 
of  the  archives  in  Wafhington, 
and  would  have  proved  by  the 
American  minifter  refidcnt  at 
this  court,  that  it  was  the  nile  o£ 
his  condu^.  Lord  EUenbo- 
rough  refufed  to  admit  this  evi- 
dence ;  and  held,  that  it  was  ne- 
ceffary  to  have  a  copy  ex;^mincd 
witii  the  archives  iii  America : 
he  faid,  he  would  not  have  ad- 
mitted a  book  of  treaties  with 
Spain,  proved  to  have  been 
printed  by  the  king's  printer 
ther«.— Rex  r.  Holt,  5  T.  R. 
^26.  Eal.  N.P.  226. 

F  w^ 
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was  in  favour  of  a  foreign  judgment,  as  well  of  a 
judgment  obtained  in  one  of  the  courts  of  this 
country* 

Lord  Ellenborough. — That  may  be  fo,  if  the 
judgment  appears  on  the  face  of  it  confiftent  with 
reafon  and  juflice ;  but  it  is  contrary  to  the  firft  prin- 
ciples  of  reafon    and  juflice  that  either  in  civil  or 
criminal  proceedings,  a  man  fhould  be  condemned 
before  he  is  heard.     To  prove  the  praftice,  there 
ought  ftriaiy  to  be  fome  witnefs   profefSonally  ac- 
quainted with  it.     This,  however,  it  is  unnecelTary  to 
confider ;  for  if  the  pradlice  were  proved,  it  is  mala 
praxis y  and  cannot   be   fandlioned.     If  a  judgment 
could  thus  be  recovered  againft  any  one  behind  his 
back,  a  man  would  have  nothing  more  to  do  but  go 
to  Tobago,  there  fue  us  to  any  amount,  and  then 
return  to  this  country  to  put  his  judgments  in  force 
againft  us.     In  a  cafe  fomewhat  like  the  prefent  that 
came  before  Lord  Kenyon^  the  defendant  had  refided 
in  the  ifland,  had  property  there,  and  had  left  a  power 
9f  attorney  behind  him  :    therefore,  he  m'ght  be  con- 
lidered  as  virtually  prefent.     But  the  practice  here 
contended  for  is  oppofitc  to  right  reafon,  and  Ihall  not 
prevail.  ' 

• 

Garrow  Ibggeftcd,  that  in  the  court  of  King*s Bench, 

perfonal  fervice  was  in  many  cafes  difpenfed  with,  and 

when  a  party  was  abfent  from  the  country,  or  kept 

but  of  the  way,  it  was  ufual  to  order,  that  leaving 

notices,  ice.  at  his  laft  place  of  a^de,  or  fixing  copies 

of  them  on  foiM  particular  fpot,  fhould  be  deemed 

good  icrvice. 

Lord 
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Lord  Ellenborouoh. — That  is  only  where  a  man 
has  redded  in  this  country,  and  has  fome  known  place 
of  refidence.  A  foreigner,  or  a  fubjeft  who  is  abroad, 
may  be  outlawed  here,  and  his  eflfeds,  if  he  has  any 
in  the  fcountry,  may  be  feized  under  the  outlawry ; 
but  it  is  impoffible  for  the  plaintiff  to  recover  a  judg- 
ment againft  him,  when  he  has  never  appeared  to  the 
adion«  The  defendant  not  being  refident  in  Tobago, 
there  was  no  pretence  for  fuing  him  in  the  courts  of 

that  colony. In  anfwer  to  an  obfervation  from  the 

plaintiff's  counfel,  that  the  judgment  or  fentence  of  a 
foreign  court  muft  be  received  as  evidence  of  the  right 
it  eftabliihes,  and  muff  at  any  rate  be  taken  to  be 
juft  and  regular,  till  the  contrary  is  fhewn  by  extrinOc 
proof; — his  Lordfliip  laid,  there  might  be  fuch  glaring 
injufUce  on  the  face  of  a  foreign  judgment,  or  it  might 
have  a  vice  rendering  it  fo  ludicrous,  that  it  could  hot 
raife  an  affumpfit^  and  if  fubmitted  to  the  jurifdiftion 
of  the  courts  of  this  country,  could  not  be  inforced. 
He  therefore  direfted  a  nonfuit. 

Garrow  and  Taddy  for  the  planitiff. 

The  Attorney  Gemral  for  the  defendant. 

[ Attomiet,  ffimrtr  &f  Co.  an4  JUw/i.] 


nde  Walker  v.  Witter,  NcriBe.  lb,  5.  (2)  Coffintv, 
Doug.  I.  Crawford  v.  Whit-  Lord  Mathcw,  5  Eaft,475  (*). 
all.       lb.  4.  (i)— Galbratth  v. 
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Sime  diy. 


Although  the 
phintiff,  after 
delivering  a  par" 
tieuhr  of  his 
demand,  cannot 
at  the  trial  him- 
felf  i^ive  evi- 
dence tut  of  i*9 
yet  if  the  de- 
fendant's  evi- 
dence Ihewf 
that  there  were 
other  items, 
wbioh  he  naight 
have  included 
in  hift  demitndy 
be  ift  entitled  to 
recover  all  that 
appears  ro  be 
dtic  to  him*' 


HcRST  V*  Watkis. 

A  SSUMPSIT  for  money  had  and  received,  and  on 
an  account  flated. 


The  plaintiff  and  defendant  were  partners,  and  the 
aftion  was  brought  to  recover  a  balance  due  on  a 
ftatement  of  accounts.  There  had  been  two  fers  of 
accounts  kept  between  the  parties^ — one  touching 
their  partnerfliip  concerns,  and  another  concerning 
fome  feparate  money  tranfadions. 

The  plaintiff  gave  in  evidence  an  account  rendered 
by  the  defendant,  wherein  upon  theCe  feparate  tranf- 
aftions  he  had  made  himfelf  a  debtor  to  the  phindff, 
to  the  amount  of  between  1,700/.  and  1,800/.  In 
anfwer  to  this,  the  defendant  produced  an  account  fub- 
fequently  rendered  by  the  plaintiff;  according  to 
Ivhich,  en  the  fame  trjnfadkions,  there  appeared  to  be 
a  balance  due  to  the  defendant.  But  on  the  oppolite 
fide  of  the  page,  t<ras  a  ftatement  of  the  partnerfliip 
accounts,  Ihewing  a  balance  of  above  3,000/.  in  favour 
of  the  plaintiff. 

Lord  EkLENBORouGH  faid,  the  defendant  had 
made  the  whole  of  this  paper  evidence,  and  muft  aiide 
the  cdnfequeiices. 

It  was  thea  obje&ed,  that  the  plaintiff  could  not  go 
out  of  his  particular y  which  confined  him  tathe  balance 

due  on  the  feparate  accounts^ 
-'"  7  Lord 
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Lord  Ellenboroux-jh. — If  the  plaintiif,  ignorant 
<)f  the  nature  and  extent  of  ^lis  demand,  has  given  an 
imperfed  particular  of  it,  to  tliat  he  fliall  neverthplefs 
be  reftriftcd  in  his  own  evidence,  and  he  fliall  not  be 
allowed  diredly  to  feek  to  recover  any  thing  ultra  the 
contents  of  the  particular.  But  if  the  defendant,  in 
attempting  to  defeat  this  reftricled  claim,  gives  tiim  a 
better  cafe  than  he  was  at  liberty  to  make  for  him- 
fclf,  he  is  now  entitled  to  a  verdict  fv>r  all  that  is 
proved  to  be  due  to  him  :  what  he  could  not  have  in- 
fifted  on  as  a  right,  he  may  receive  as  a  boon.  Here 
the  joint  account  by  an  adjuftment  has  become  a  fe- 
parat^  one,  and  the  balance  due  upon  it  is  a  liquidated 
debt,  which  the  plaintiif  may  recover  in  the  prefent 
adion. 

It  was  then  agreed  between  the  parties,  that  the 
plaintiff  fliould  take  a  verdict  for  1,785/. 

The  Aiiorney  GcncrrJ  and  Taddy  for  the  plaintiff. 
Garrow  and  Scarlet  for  the  defendant. 

r At 'o' 111  5,   P:i:'fnfr  fef  Cc.  and  *V//^f.] 


/^/J^fFoftcrjy.  AU^iConj2T.R.  bankruptcy  to  the  ufe  of  t^ie' 

479.     Smith -y.  Barrow,  2  T.R.  defendant.     Tlie  plaintiffs,  un- 

476.     Watf.  Law  Partn.   /q').  dcr  a  judge's  order,  had  deK- 

1  Tid.  Pr.  5  ?;.    2  Sell.  Pr.  46  j.  Hvcrcd  a  particular  of  their  de« 

IflhcplaintifT's  particular  con-  niand,  containing,  among  other 

vcys  the  requifitc  information  to  things,  the  following  items : 

the  <lefendant,  however  inacci-  To  cafh  paid  Froggat  sS.  j.  J. 

rately  it  be  drawn  up,  it  is  fiifli  and  Co.     -         -     80  13  6 

cient.    Day  end  others y  ejftgnees,  To  ditto  paid  Hoffan 

iffe  V  Bo*tper,  Sittings  afur  11  .T.  and  Co.     -         -     93     8  ^ 

1806.      Aflumpfit    for    monty  To  diito         ditto  -     80  13  6 

paid  by  the  bankrupt  before  hjs  Evidence  being    given  of  the 

F  3                                      payment 
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payment   of  the  firft    fum  to 
Froggat  and  Co.,  plaintiffs  were 
proceeding  to  fhew»  that  a  fe- 
cond  fum  of  80/.  13J.  6 J.  had 
like  wife  been  paid  to  them  by  the 
bankrupt  at  the  defendant's  re- 
queft ;   when  it  was  objeded, 
that  there  was  no  mention  made 
in  Che  particular  of  fuch  a  fum^ 
and    that    plaintiffs    therefore 
could  not  give  it  in  evidence. 
The  plaintiffs  counfel  offered  to 
(hew  that  this  was  a  clerical  er- 
ror; as  the  item    "  To  ditto 
paid  Hoffan  and  Co.  &c."    had 


been  infcrted  by  miftake  between 
the  other  two  items,  and  that 
the  lafl  item  was  intended,  and 
muft  have  been   underftood,  to 
refer  to  Froggat  and  Co.  Upon 
this.  Lord  EUenborough  over- 
ruled the   objedion,  and  Oud^ 
that  if  the  defendant  could  (hew 
by  affidavit,  that  he  had  been 
milled  by  the  plaintiff's  parti- 
cular, as  to  the  fecond  payment 
to  Froggat  and  Co.,  the  court 
of  K.  B.   would  fet  afide  that 
fum ;  but  that  he  fhould  not 
refufe  evidence  of  it  at  njiprhu,. 


Same  day. 

Inconvenant^  if 
*  fer  a  plea  of 
non  eft  faaum, 
the  defendant  at 
the  trial  admict 
the  dui  extcutioH 
ff  the  fpccialty 
m'Ktioned  in  tke 
dcUratiorij  he 
may  ftill  cake 
advantage  of  a 
;r4ri4nce* 


GoLDiE  v.  Shuttjleworth* 

/COVENANT  on  articles  of  agreement  for  the  pay- 
^^  ment  of  an  annuity.    Plea,  non  ejifadtm. 

Littledale  for  the  plaintiflF,  put  in  an  admifCon  of  the 
defendant's  attorney  in  thcfe  words :  "  I  admit  the 
due  execution  of  the  articles  of  agreement  dated  the 
123d  day  of  February  1782,  mentioned  in  the  decia- 
ration  in  this  caufe.'' 


The  Attorney  General  for  the  defendant  having  in- 
timated, that  he  meant  to  take  advantage  of  a  a;/arm«^r, 

Littledale  infilled,  that  after  the  admiffion  juft  read 
this  could  not  be  done.     The  defendant  had  admitted 

o  the 
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the  articles  of  agreement  meniioned  in  the  declaration 
to  be  his  deed.     Things  now  flood,  therefore,  as  if  , 

he  had  withdrawn  his  plea,  and  the  breaches  afligned 
as  to  the  non-payment  of  the  annuity  were  uncon- 
tradided  on  the  record.  It  was  not  neceffary  for  him 
even  to  put  in  the  articles^  of  agreement,  fo  that  the 
defendant  could  not  poilibly  objed  any  variance. 

Lord  Ellenborouoh,  however,  faid,  the  admit 
(ion  only  difpenfed  with  the  attendance  of  the  atteft- 
ing  witnefs,  and  conceded  what  he  would  have  proved^ 
viz.  the  due  execution  of  certain  articles  of  agreement 
by  the  defendant.     The  objeft  of  the  parties  was  pro- 
bably only  to  fave  expence.     Had  the  admi0ion  been 
"  as  mentioned/*  or  *^  as  ftated,"  or  as  recited"  in 
the  declaration,  its  effeft  might  have  been  different ; 
but  {landing  as  it  did,  it  placed  the  parties  exadly  in 
the  fame  fituation,  as  if  the  attefting  witnefs  had  at- 
tended, and  proved  the  execution  of  the  articles  of 
agreement.     In  that  cafe,  they  mud  ftill  have  been 
put  in  and  read,  and  it  would  have  been  open  to  the 
defendant  to  take  advantage  of  any  variance  between 
them  and  the  declaration. 

The  Attorney  General  afterwards  pointed  out  the 
fuppofed  variance,  but  proved  to  have  been  mifm- 
ftruded. 

The  plaintiff,  therefore,  had  a  verdidt  to  the  amount 
of  his  demand. 

Littledale  for  the  plaintiff; 

The  Attorney  General  for  the  defendant. 

F  4  FniNCH 
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Monday  0«c.  14    FrENCH  AND  OTHBRS  ASSIGNEES  OP  HlLL,  A  BANK- 
RUPT, V.  Patten, 


If  a  policy  of 
infuranrr  it 
altered  as  to 
tie  fiihjrdt  mat- 
>tc«  ii  fiirrd,  aficr 
the  rilk  has  at. 
lached,  without 
hiiviug  been  re. 
ftamped,  it  i< 
not  only  void  as 
altered,  but  it  is 
C'lupletely  vi- 
tiated, and 
ce.ifrs  to  h«  ' 
availfible  to  any 
le^a)  purpofc. 


'T^HE  plaintifFs  declared  on  a  policy  of  infurance  on 
Jhip  and  outfit^  in  a  voyagq  from  London  to  the 
Southern  whale  fifhery  and  back  again,  at  a  preraium 
of  1 5  guineas  per  cent. 

The  policy  was  elFefted  in  September  18 '^4,  and 
was  intended  by  the  affured  to  be  on  Jhip  afid  goods. 
In  March  1S05,  before  ^ny  advice  had  been  received 
from  the  (hip  on  her  veyage,  the  underwriters  con- 
fented  to  rectify  this  miftake  ;  and  the  following  me- 
morandum with  a  new  date  was  inferted  in  the  policy : 
**  It  is  hereby  agreed,  that  the  intereft  on  this  policy 
(hall  be  on  Jhip  and  goods  inftead  oijhip  and  outfit  as 
originally  declared.*' 

The  (hip  being  loft  in  the  courfe  of  the  voyage. 
Hill,  before  his  bankruptcy,  brought  an  aftion  againft 
the  prefent  defendant  as  one  of  the  vinderwriters ;  and 
declared  upon  the  policy,  as  covering  JlJp  and  ^oods 
by  virtue  of  the  memorandum  {ci).  It  was  objeded 
at  the  trial,  that  the  policy  could  not  be  fubftantially 
altered  after  the  (hip  had  failed  and  the  ri(k  attached, 
without  anewftamp,  and  that  ^^o<^j  being  a  dif^infl: 
matter  of  infurunce  from  outfit^  this  alteration  was 


(j)  There  was  no  count  in  the  original  adlion  on  Jhip  and  Q'4tft^ 

not 


MICHAELMAS  TERM,  48  GEORGE  HI.  1807.  73 

not  within  the  exception  of  the  flat.  35  Geo,  3.  c.  63. 
§.  13.,  which  enables  the  parties  to  make  any  jiltera- 
tion  in  the  terms  or  condithns  of  a  policy,  fo  that  the 
thing  infured  fliall  remain  the  property  of  the  fame  pcr- 
fon. —  I  he  plaintiff  had  a  \'erdi<!l,fubje£t  to  the  opinion 
of  the  court,  who  afterwards  reluftantly  ordered  a  non- 
fuit  to  be  entered ; — the  Chief  JufUce  faying,  that  with 
all  the  uQwillingnefs  ihey  could  not  but  fee}  to  give  way 
to  an  objeftion,  which  the  underwriters  brought  for- 
ward in  defpice  of  their  own  confent  on  this  fubjeft 
once  given,  they  w^re  neverthelefs  obliged  to  give 
effejci  to  ii,  by  pronounciug  that  the  terms  of  the  a& 
had  not  beeii  complied  with ;  that  the  policy,  in  i^s 
lafl  and  altered  flate,  was  to  be  confidered,  on  ac- 
count of  fuch  alteration,  as  an  unflamped  policy,  and 
that  the  contradt  it  purported  to  contain  was  on  that 
account  void  (<?). 

'Jlie  declaration  now  recited  the  policy  as  it  origi- 
nally flood,  taking  no  noticg  pf  ^he  fuperadde4  me- 
morandum. 

The  fafts  were  admitted,  to  raife  the  point  of 
law :  whether,  under  thefe  circumflances,  thi?  could 
now  be  confidered  a  valid  policy  upon  Jhip  and  outfit  ? 

Park  for  the  plaintiffs  argued,  that  the  policy  Avas 
now  to  all  legal  purpofes  as  it  originj-Uy  flood,  and  as 
if  no  alteration  whatever  had  been  made  in  it.  The 
memorandum  being  unflamped  had  been  adjudgied  to 


{a)  Hill  *.  Patten,  8  Eaft.  377. 

'        ■  be 
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be  roid ;  therefore  it  was  a  mere  nullity,  and  had  no 
fort  of  operation.  There  was  nothing  in  the  ad  which 
faid^  that  a  nude  agreement  written  on  the  policy 
fhould  entirely  vitiate  it ;  nor,  had  the  court  above  by 
any  means  decided  that  the  inflrument  was  altogether 
cancelled ;  the  Judges  had  only  pronounced  the  memo- 
randum, and  not  the  policy  to  be  void.  Had  the 
alteration  been  made  without  the  confent  of  the  un- 
derwriters, they  might  have  complained  that  the  in- 
.  ftrument  was  vitiated  by  being  defaced ;  but  it  was  not 
competent  to  them  to  urge  this  objedion,  as  nothing 
had  been  dbne  but  by  their  exprefs  defire.  Therefore 
the  policy  being  on  a  proper  ftamp  was  good  at  fir  ft, 
;3Uid  ftill  remained  in  full  force. 

The  Attorney  General  for  the  defendant  faid,  this 
was  as  if  A.  having  once  agreed  to  fell  B.  a  houfe  in 
Bedford'/quare^  and  by  the  defire  of  B.  it  being 
changed  in  the  contrafl:  into  Red  Lion-fquare^  when 
B,  found  he  could  not,  for  fome  reafon  or  other,  get  his 
houfe  in  Red  Lton-fquare^  he  fhould  bring  an  aftion 
againft  A.  for  not  felling  him  a  houfe  in  Bedford^ 
Jquare. 

Lord  Ellenborough. — I  am  afraid  the  policy  is 
defaced,  and  no  longer  an  available  inflrument.  *  How 
can  I  take  out  thofe  words  which  are  incorporated  in 
the  policy  ?  The  memorandum  does  not  fet  up  a  fe- 
cond  valid  contract,  and  it  has  vitiated  the  firft.  I 
am  very  forry  to  defeat  the  plaintiffs*  claim,  and  I  will 
do  any  thing  that  I  can  to  help  them.  My  opinion 
upon  the  fubjeft  is  very  clear  ;  but  I  will  leave  the  door 
iupcn  to  farther  inquiry.    The  plaintiffs  may  move  to 

fet 
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fct  afidc  the  non£dit,  which  I  muft  direft.-^You  fay 
**  read  thefe  words  out,"  I  can  not ;  for  they  appear 
amidft  the  other  terms  of  the  infurance.  This  policy 
tells  its  own  ftory. 

Plaintiffs  nonfuited. 

Park  and  Marryat  for  the  plaintiffs. 

The  Attorney  General  and  Garrow  for  the  defendant. 

[Attorniesy  Rivingten  and  Croxodet  &  Co.] 


Fide  Pigot*8  cafe,  ii  Co.  27.  140.  S.  C— Hcnfree  v.  Brom« 

Vin.Abr.tit.  Fails,  37 — 2  RoL  ley,   6   Eaft.    309. — Bates   v. 

Abr.  29.  pi.  6. — Price  v.  Shute,  Grabhaniy  2  ^alk.  444.. — "Long 

2M0U.  €•  10  §  28.— Matters  v.  <u.  Moore,  3  Efp.  Cat  15^.  m 

Miller,  4T.  R.  320.  2  H.  Bl,  notu. 


Bromley  v.  Hesseltine.  limecUf, 

A  SSUMPSIT  on  a  poKcy  of  infurance  on  goods  on  iT^r^;^^"^ 

board  the  Danifli  (hip  Gherard,  at  and  from  Hull  R"****  *^«  p~-  , 

to  Meifina. — ^The  declaration  averred  the  interefl  to  to  a  port  ©ecu- 

be  in  Jofeph  Chemin  and  Peter  Delia  Longa  and  Co.  my  it  voidllT^ 

fubjeas  of  the  King  of  Tufcany.— Plea,  the  general  ^eutIa^'S^^ 

iflfuff*  himfclf  be  re^ 

dent  in  a  place 
occupied  by  the 

The  fhip  was  captured  on  her  voyage  and  carried  Ju^n/eo"g^ 
into  Aleeziras,  where  her  cargo  was  ccmdemned  for  *»»»  propeny  to 

r  '  o  a  neutral  or 

want  of  a  certificate  of  neutrality.  friendly  port  ia 

The  "*'*^ 


J6 
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The  defence  firll  attempted  was,  that  the  goods 
were  deftined,  not  for  Mcflina,  but  Leghorn ;  and 
that^  as  Leghorn  had  been  fomc  time  before  perma- 
nently occupied  by  the  French  troops,  an  infuranoe 
on  fuch  a  voyage  by  an  Englifh  fubjefl:  was  illegal  and 
void  (a).     The  only  evidence  in  fupport  of  this  was 


(a)  Mr.  Serjeant  Marshall, 
in  his  excellent  book  on  the  Law 
of  Infurance^p.  38,  cites  Rotch  v. 
£die,  6.  T.  R.  413.  as  an  autho- 
rity to  (hew,  '*  that  a  neutral, 
'*  though  refiding  in  the  ene- 
*'  my's  country,  and  carrying 
'*  on  trade  there  in  partnerfhip 
"  with  an  alien  enemy,  may  in- 
'*  fure  his  intereft  in  the  joint 
*'  p^'Ppcrty."  But,  with  very 
great  Cubmiflion,  fuch  a  do6lnne 
cannot  be  deduced  from  that 
-cafe.  iji.  The  plaintiff  and 
Berardf  the  French  fubjeft,  re- 
iiding  at  L'Orient,  were  not 
partners^  but  partowners; "  they 
^*  had  each  a  half  concern  and 
"  intereft  in  the  /hips  and  their 
'*  ftores/*  and  Berard^s  intereft 
was  infured  by  ieparaic  policies. 
•^-2^^France  was  not  an  enemy's 
country,  either  when  the  policy 
was  effefted,  or  when  the  lofs 
happened.  The  policy  was  un- 
derwritten by  the  defendant  in 
November  1 79a,  and  the  embargo 
was  laid  on,  February  5th  1793. 
'^Sdfyf  The  plaintiff  could  "ot 
be  confidered  as  a  neutral  refid* 
itig  in  the  enemy's  country  ;  for 


fhortly  before  making  his  infur- 
ances,  he  came  to  England,,  and 
though  he  went  back  to  France 
previous  to  the  commencement 
of  hoftilitios  and  remained  there 
about  four  months,  he  then  re- 
turned again  to  England,  and 
refided  here  conftantly  after- 
wards.— Lqfllyy  the  reafon  af- 
figned  for  adjudging  the  policy 
to  be  vajid  was*  that  the  cpnfe- 
quence  of  allowing  this  objec- 
tion would  be,  that  it  would  be 
illegal  to  infure  the  property  of 
a  neutral  (not  in  an  **  enemy's'* 
porti  as  is  fuppofcd,  but)  in  a 
foreign  port.  The  view  with 
which  the  defendant's  counfel 
urged,  that  the  plaintiff  was  do- 
miciled in  France,  and  owed  a 
.  •  •      ' 

temporary  allegiance  to  the 
Frpfldi  govemnient,  was  to 
Aiew«  x^pt  that  he  adhered  to  our 
lying's  enemies,  but  that  he  could 
not  lawfully  infure  againft  the 
a  As  of  the  government  to  which 
he  owed  allegiance,  and  that  as 
his  affcnt  was  to  be  implied  to 
to  thefe  ads,  he  could  not  take 
.  advantage  of  then*  ^gainft  the 
underwriters. 


an 
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an  expreflion  in  the  bill  of  lading  ;  which  ftated,  that 
the  goods  were  to  be  delivered  to  Jofeph  Chemin  and 
Peter  Delia  Longa  and  Co.,  in  Leghorn.  But  the 
captain  of  the  fhip  fwore  pofitivcly,  that,  though  the 
confignees .  refided  in  Leghorn,  he  was  proceeding 
when  he  was  captured  to  MeiGna  in  Sicily,  there  to 
deliver  the  whole  of  his  cargo. 

Garrow  for  the  defendant  then  objected,  that  it  ap- 
peared at  any  rate  that  the-  confignees  and  owners  of 
the  goods,  who  were  aliens,  were  refiding  in  a  place 
then  in  a  (late  -of  declared  hoftility  to  this  country  ; 
and  that  as  a  trading  by  them  under  fuch  circumllances 
certainly  tended  to  the  aiding  and  comforting  of  the 
King's  enemies,  it  could  not  be  legally  covered  by 
any  infurance. 

Lord  Ellenborough. — I  don't  know  that  merely 
becaufe  an  alien  happens  to  be  refident  in  an  enemy's 
country,  goods  to  be  delivered  for  him  at  a  neutral  or 
friendly  port,  are  on  that  account  uninfurcable.  Sup- 
pofe  a  Britifh  merchant  to  be  entrapped  and  confined 
in  an  enemy's  country,  it  can  fcarcely  be  faid  that  all 

the  trade  he  may  ftili  carry  en  is  in  aid  of  the  Kirg's 

enemies,  illegal  and  incapable  of  being  infured. 

The  plaintiff  had  a  verdid  (^). 

The  Attorney  General  and  Curivood  for  the  plaintiff. 
Garrow  and  Bclland  for  the  defendant. 

[AttornicB,   Courteen  and  Exley,'\ 

-■  ■     •  ■ I  .. 

(a)  In  M'Coiincll  1;.  He6lor,  je£^  who  lives  and  carries  on 
j  B.  and  P.  1x3,  the  court  of  trade  under  the  firouaion  and 
e.  P.  held  that  an  Englilh  fub-     for  the  benefit  of  an  hoftile  ftate. 
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ik  Co  be  canUimA  to  aU  citiI  BiHndon   v.  Ne(bitt,  6  T.  R. 

JKirporet  at  mtidi  an  alien  enemy  23.— Briftow   v.    Towen»   lb. 

as  if  be  were  born  tbere.— /^J^  35.— Cafferet  v.  Bell,  8  T.  R. 

Gift  V.  Mafon,  I  T.  R.  84 t66. 


Same  (L17.  WiLBEAM  'Z;.  ASHTON. 

mn^tlZuo  A  SSUMPSll^upon  an  agreement,  whereby  the  de- 

lenre  rhf  phin-  fendant  engaged  to  ferve  the  plaintiiF  as  a  dreffer 

penalty,  the  of  Spanifli  leather  for  the  fpace  of  4  years,  under  a 

i3r;„„.y  penalty  of  50/. 

in  damages,  and 
within  it,  are 

^mi&^z^^.        The  Attorney  General  in  openmg  the  cafe  for  the 
penfacioQ  f.r  rfie  plaintiff,  obfervcd  it  would  be  for  his  Lordfliip  to 

fcHf  he  provea  j.,  «•  r     r      %  t.ri 

kc  iiM  fu/ierecf.    decide,  whether,  upon  proof  of  a  breach  or  the  agree* 

ment,  the  plaintiff  would  be  entitled  to  the  whole 
penalty,  or  only  to  a  compenfation  for  the  lofs  he  had 
fuffered. 

LordELLENBORouGH. — The  legal  conftrudion  of 
^       fuch  an  agreement  is  this  :  beyond  the  penalty  you 
ihall  not  go  ;  within  it,  you  are  to  give  the  party  any 
compenfation  which  he  can  prove  himfelf  intitled  to. 

It  appeared  however,  in  this  cafe,  that  the  plaintiff 
had  ordered  the  defendant  to  quit  his  fervice ;  an4 
though  the  latter,  on  being  fubfequently  afked  his 
reafon  for  leaving  his  mait^,  faid  merely  he  did  not 

lik« 
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like  the  (ituation,  it  was  held  that  the  contrad  was 
completely  ended  by  the  former  difcharge. 

Verdid  for  the  defendant. 

The  Attorney  General  and  Efpinajfe  for  the  plaintiff. 

Garrow  and  Park  for  the  defendant. 

[Attjrniet,  Harding  and  Uurd.'] 


Vide    Aftley    v,     Weldon,     cafes  on  this  fubjed  are  colleft- 
t  B.  and  P.  346.    where  all  the    cd  and  rcTiewe*L-/J^2r^-^.^/'^3  . 


CoRDWELL  V.  Martin. 


Simc  dajr. 


ic* 


A  SSUMPSIT  by  the  indorfee  againft  the  acceptor  of  a.  and  b.  for 

a  bill  of  exchange  for  300  /.,  ftated  in  the  declalrar  iomm'^HU' 

tion  to  be  dated  23d  June  1 807.  :rpJ::f:."h. 

bill  accepted  b]^ 
A.  being  made 

The  fa£U  as  admitted  on  both  fides  were  fliortly  ^o  f»»  ^ue  fome 

--  ^^  ,,  ^  i-».ii  1  1  dayi  fooncT  than 

tbefe :    On  3d  June  1 807,   this  bill  was  drawn  by  that  accepted 

Giles,  Rous,  and  Co.,  payable  three  months  after  date  jng  k^r  the'^^ 

to  their  own  order,  and  immediately  accepted  by  the  hlsilSr^iodaya 

d^^dant.     On  the  fame  day  Giles,  Roiis,  and  Co.,  '">^"  poOeiiioa 

y  ^  '  »  without  nego- 

gave  the  defendant  their  acceptance  for  the  fame  fum,  ciating  it,  aiten 

at  85  days,  which  would  have  put  him  in  cafh  to  bin  with  the 

anfwtr  his  own  acceptance.    The  objeft  on  both  fides  ario^fipone  ^ 

^^  the  pay  *nent  20 

^^**  day»,  and  then 


fe 
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indorfes  it  to  C. 
Jo  an  action  at 
Che  fuit  of  C. 
sfatnft  B.  kefj 
that,  by  rbi» 
alteration y  with- 
out a  fre(hi)  amp, 
the  bill  wat 
iritiated.— 
Semifi  that   he 
only  alc»r  tion 
that  m*y  be 
made  m  a  bill 
of  exchange. 
without  a  trc(h 
ftamp»   i<  when 
1  miltake  in  the 
tcim^  o(  it  ic 
te^ified  I  cfoic 
it  gets  abroad 
inio  I  lie  world. 


wais  to  ncgociate  the  bills.  However,  the  bills  re- 
mained refpeftivt-ly  in  the  hands  of  the  drawers,  till 
the  23d  of  June.  On  that  day  Gik«,  Rous,  and  Co., 
wifhing  to  negociate  their  bill,  the  fubjcct  of  the  pre- 
fcnt  aftion,  and  wifhing  to  poftpoue  the  time  of  its 
becoming  due  20  days,  akcicd  the  3  in  its  date 
to  23,  and  indorfed  it  for  a  valuable  coi'fiden.tion 
to  the  plaintiff.  At  the  fame  time  they  pjave  notice 
to  the  defendant  10  make  a  corrcfponaing  alteration 
in  the  crofs  acceptance  ;  who  did  fo,  and  thus  aff<  nted 
to  the  alteration  in  the -bill  whivh  he  himl'elf  had  ac- 
cepted. The  queflion  was,  whether  this  bill  was  vitiated 
by  the  alteration  under  thefe  circumftances  for  want 
of  a  frefli  ftamp  ? 


,  A 


The  Attorney  General  for  the  plaintiff  contended 
that  the  bill  had  never  been  negociated  ;  and,  that 
there  was  no  cafe  which  decided  that  if  a  bill  was 
altered  by  the  confent  of  all  parties  before  getting 
into  circulation,  a  frefli  ftamp  was  neceffary.  The 
bills  here  could  not  be  conlidered  as  available  white 
they  remained  in  the  hands  of  the  drawers.  They 
conferred  a  power  of  raifing  money  ;.  but  till  they 
went  out  into  the  world,  they  afforded  no  claim  againft 
the  acceptors.  Either  might  have  been  made  to 
accommodation  bill,  by  ihe  other  being  returned  ; 
and  therefore  while  they  were  quiefcent,  suiy  altera* 
tion  might  be  made  in  them  by  confent,  as  well  as  at 
the  moment  when  they  were  originally  framed. 


Lord  EtLENBOROUGH. — ^Thc  bills  \;^rere  negociated ^ 
by  being  exchangedj  the  one  againft  the  other,    'fhc 

draWers 
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drawers  had  then  a  veflcd  intereft  m  them  as  a  fecurlty 
againfl  their  refpeftive  acceptances.  Befides,  the  one 
was  due  before  the  other,  and  the  prefent  defendant 
might  have  himfelf  fued  Giles  and  Rous,  leaving  them 
to  their  crofs  adlion.  The  parties  exchanged  fecurities, 
and  were  fpecifically  purchafers  of  the  bills  accepted  in 
thdr  favour.  Therefore  the  alteration  of  the  bill  in 
queflion,  after  it  fo  exifted  to  thefe  purpofes,  having 
been  made  without  a  frefli  ftamp,   renders  it  null. 

Garrow  for  the  defendant,  in  confirmation  of  this 
doftrinc,  cited  the  cafe  of  Wilfon  v.  Juftice(^7) ;  where 
a  bill  payable  originally  9  months  after  date  had  been, 
by  confent  of  all  parties,  a  fortnight  after  being  in 
the  hands  of  the  payee,  made  payable  12  months 
after  date,  and  Lord  kenyon  held  that  the  alteration 
made  a  new  ftamp  neceffar)',  and  nonfuited  the 
plaindflr. 

Lord  Ellenborough. — It  appears  to  me  that  the 
only  indulgence  to  be  allowed  in  this  refpedl  is,  where 
a  miftake  nas  been  made  in  the  terms  of  a  bill,  and 
this  is  reftified  before  it  gets  abroad  into  the  world,  fo 
Aatthe  whole  may  be  conftrued  as  one  a£t. 

HaintiiF  nonfuited  *• 

Tiht Attorney  General  and  Littledale  for  the  plaintiff. 

Garrow  for  the  defendant. 

[Attomic's  Cco/;rr  and  Eroughton.'\ 

{a\  Bailey  on  Bills,  p.  24.  Caf.    246— Ma.lcr    v.    Millcrj 

VttU  Powman     u.     Nichol,    4T.  R.  320. — 

5T.  R.  537.— I  Efp.  Caf.  81.         Words    wnttca    on     a  bill, 

S.  C— Kerftiaw  V.  Cox,  3  Efp.     which    do   not  alFeft    the    re- 

VoL.  i:  G  '  fponfibility 


*  The  Atiomtjr 
General  after- 
wardc  moved 
the  cuurr  to  fet 
a  fide  this  no:i- 
fuit ;  but  a  lute 
fiiji  was  refufiMl* 


»? 
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fponfibility  of  the   parties    will 

not     vitiate   it. Marjon  v. 

Petit  Ks  B.  Sitt .  after  MT, 

47  G.  3-— — A6lion  by  the  in- 
dorfee  aprainft  the  acceptor  of  <C 
bill  of  exchange.  After  the  bill 
had  been  accepted  by  the  de- 
fendant, the  words  Prefcott  and 
Co.  had  been  written  under  his 
name  by  the  drawef,  without 
his  knowledge  or  afTent,  the 
plaintiff  having  refufed  to  take 


the  bill  unlefs  thefe  words  were 
added.  It  was  contended  that 
this  was  a  material  alteration 
in  the  bill,  and  difcharged  the 
defendant.  Lord  Ellen  bo- 
rough held  that  as  the  addition 
of  thefe  words  did  not  alter  the 
refponfibilty  of  the  acceptor,  fic 
was  ilill  hable  ;  but  that  if  thev 
had  done  fo.  £hey  would  have 
vitiated  the  bill. 


Same  day. 


PoRTHousE  V.  Parker  and  others 


In  an  action 

againli  the 
d^aweri  of  a 
bill  of  exLkangr, 
drawn  by  a  firm 
upon  one  part- 
ner, if  it  it 
proved  that 
the  bill  W.1S  ac- 
cepicd  by  tbc 
dMWCc.  this  is 
evidence  of  its 
faAvi'ig  been  re- 
gularly dr.nwns 
and  in  fuch 
aAion  it  i»  un- 
necefiary  to 
prove  that  the 
4rawers  had 
notice  of  the 
bill  being  dif- 
kunoured* 


T^HIS  was  an  aftion  againft  the  drawers  of  a  bill 
of  exchange,  for  46 1  /.  3  s.  at  the  fuit  of  the 
payee. 

.  The  bill  purported  to  be  drawn  by  one  Wood,  as 
the  agent  of  George,  James,  and  John  Parker,  upon 
John  Parker.  There  was  no  proof  that  Wood  had 
authority  from  the  defendants  td"  draw  the  bill ;  but 
a  witnefs  fwore  that  he,  as  the  agent  of  John  Parker, 
the  drawee  and  one  of  -the  defendants,  had  accepted 
it  on  his  account. 

*  Lord  Ellenborough  held,  that  the  bill  having 
beer,  accepted  by  order  of  one  of  the  defendants,  this 
was  fufEcieat  evidence  of  its  having  been  regularly 

drawa; 
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drawn ;  and  further,  that  the  acceptor  being  Ilkewife 
a  drawer,  there  would  be  no  occafion  for  the  plaintiff 
to  prove  that  the  defendants  had  received  exprefs  no- 
tice of  the  difhonour  of  the  bill,  as  this  muft  neceffa- 
rily  have  been  known  to  one  of  them,  and  the  know- 
ledge of  one  was  the  knowledge  of  all. 

Verdid  for  the  plaintiff. 

The  Attorney  General  and  Efpinajfe  for  the  plaintiff. 

Toppings  Marrjaty  and  Holroyd^  for  the  defendant. 

[Attornics,   Rutherfoid  and  yVhiteJ] 


i^^/r  Wilkinfon  <v.  Lutwidge, 
5tra.  648.  Lambert  v.  Pack. 
Salk.  127.  Lord  Raym.  443. 
Chitty  on  Bills,  2  S  6.  2  9 1 .  Peak. 
Law  Ev.  220. 

Jones  and  another  v.  Radford, 
K.B.  SU,  after  H.  T.  46  G.  3. 
— Adion  by  the  indorfee  againft 
the  acceptor  of  a  bill  of  ex- 
chaoge,  payable  to  two  perfons, 
of  the  names  of  Hopkins  and 
M'Michell.  The  bill  had  been 
iodorfed  by  Hopkinft  in  the  name 


of  himfelf  and  M' Michelle  and 
defendant  had  accepted  it  with 
this  indorfement  upon  it.  The 
defence  was,  that  tlie  payees  were 
not  partners,  and  that  the  bill 
ouglit  therefore  to  have  been  in- 
dorfed  by  both  (a).  But  Lord 
EUenborough  held,  tha^  the  de- 
fendant having  accepted  the 
bill  indorfed  by  one  for  himfelf 
and  the  other,  couki  not  now  dif- 
pute  the  regularity  of  this  in- 
dorfement. 


{a)  Carwick  v,  Vickcry,  Doug,  653. 


G2 


Mashitsr 
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.Tuefday, 

December  15.  MaSHITER  ^.  BuLLER    AND    ANOTHER. 

Although  TTHE  plaintiff  declared    fpecially,    tfiat  in  confi- 

freight  Oiould  J-       J       \.  f  ,  .  J  ,.  .  ,  1 

be  made  payable  demtion  oi  his  Undertaking  to  receive  on  board 

J  \fujkip^nt  his  fhip  certain  goods  of  the  defendant,  to  be  carried 
Untx^tiy'L  therein  from  London  to  Lifbon,  the  defendant  pro- 
Mrne"*^w1"bout  "^^^  ^o  pay  him  a  certain  fum  of  money  on 
a  performance     thc  fliipment  of  the  goods.      The  declaration  alfo" 

contained  counts  on  an  executed  confideration^  and 

indebitatus  counts  for  freight,  &c# 

The  fliip  failed  in  January  1 807,  with  the  goods  on 
board ;  but  was  loft  in  the  Downs.  The  plaintiff's 
counfel  contended,  that  he  had  neverthelefs  a  right 
to  recover,  as  there  was  a  fpecial  contraft  between 
the  parties,  that  freight  (hould  be  paid  on  the  (hipping 
of  the  goods,  without  any  reference  to  thc  voyage 
being  completed ;  and  that  the  only  duty  incumbent  on 
the  fliip  to  earn  the  freight  here  was,  to  ufe  her  utmoft 
endeavour  to  reach  her  port  of  deftination. 

The  evidence  of  this  fuppofed  contra6l  confifted  of 
the  bills  of  lading ;  fome  of  which  faid  the  goods 
were  to  be  delivered  at  Liibon,  "  freight  for  the  faid 
goods  being  paid  in  London  ;'*  and  others,  "  thc 
(hippers  paying  freight  for  the  faid  goods  in  London/* 
But, 

Lord  Ellxnbo ROUGH  held,  that  thefe  words  only 
meant  that  thc  freight  ftould  be  paid  m  London  in- 

ftead 
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ftead  of  at  Liibon^  and  that  they  by  no  means  difpenfed 
with  the  performance  of  the  voyage.  He  added,  that 
if  the  defendants  had  paid  the  freight  upon  the  fhip- 
raent  of  the  goods,  they  might  have  recovered  every 
penny  of  it  back  again. 

Plaintiff  nonfuited. 

Garrow  and  Pooley  for  the  plaintiff. 

The  Attorney  General  and  Park  for  the  defendants. 

[Attornies,  Clynet  and  Gatty."] 


In  Blakey  v.  Dixon, 
t  Bof .  &  Pul.  33 1 ,  the  court  of 
C.  P.  were  of  opinion,  that  an 
idioQ  maybe  brought  for  money 
agreed  to  be  paid  for  receiving 
goods  on  board  a  (hip,  to  be  car- 
ried to  a  foreign  port,  the  re- 


ceiving the  goods  being  a  fuffi- 
cient  condderation  to  found  a 
promife  to  pay  the  freight  im- 
mediately; but  decided,  that 
fuch  money  cannot  be  fued  for, 
or  recovered,  by  the  name  of 
freight. 


Waring  and  othehs  v.  Favenck  and  others. 

A  SSUMPSIT  for  goods  fold  and  delivered.    Plea, 
the  general  iffue. 

In  June  lail,  the  plaintiffs  employed  Meffrs.  Kymer 
and  M*Tagart  as  brokers,  to  fell  for  them  62  bags  of 
coffee.    They  fold  the  whole  of  it  accordingly  to 

G3  Meflfrs. 


If  goods  arc 
bought  by  a 
broker,  who 
does  not  men- 
tion hit  prin^ 
cipil  until  he 
himfelf  hat    be. 
come  infolventy 
the  principal 
canAot  fet  ofF 
the  price  of  rb« 
goods  againi^ 
a  debt  due  to 
bim  from  th« 
broker,  but  it 
Atll  liable  ti» 
the  ▼cndor. 
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Meflrs.  Kcnyon  and  Son.  The  latter  were  likcwifc 
brokers,  and  aftually  bought  this  coffee  for  Meffrs, 
Favenck  and  Co.  the  defendants.  At  the  time  of  the 
fale,  however,  Kenyon  and  Son  did  not  mention  that 
they  were  purchafers  for  other  perfons  ;  and  until 
after  they  had  become  bankrupts,  it  was  not  known 
who  their  principals  were.  Kymer  and  M'Tagart  had 
at  firfl:  entered  in  their  books,  ^'  Bought  of  Waring 
and  Co.  62  bags  of  coffee,  &c.  on  account  of  Kenyon 
and  Co." — they  then  added,  "  For  Favenck  and  Co/* 
Kenyon  and  Son,  at  the  time  of  iheii  bankruptcy, 
which  happened  before  the  fum  to  be  paid  for  the 
coffee  was  due,  were  indebted  to  the  defendants  to  a 
greater  amount. 

The  Attorney  General  contended,  that  under  thefe 
circumftaiices,  the  plaintiffs  had  c\o  right  *to  recover 
in  the  prefent  aftion ;  as  the  defen(l:uiis  we^e  entitled 
to  fet  off  the  price  of  the  coffee  againil  the  debt  due 
to  them  from  Kenyon  and  Son.  Had  the  credit  been 
originally  given  to  the  defendants,  or  had  they  been 
.  mentioned  as  the  principals  before  the  infolvency  of 
Kenyon  and  Son,  he  allowed  they  w(mld  have  been 
ftill  refponfible ;  but  in  fad  they  were  left  to  fuppofe, 
as  no  farther  enquiries  were  made  by  the  plaintiffs  or 
their  brokers,  that  Kenyon  and  Son  alone  would  be 
looked  to  for  payment,  and  were  thus  induced  to  allow 
a  large  balance  to  remain  in  their  hands,  which  they 
would  otherwife  have  withdrawn. 

Park  for  the  plaintiffs  denied  that  the  doftrine  of 
fet-off  had  ever  been  carried  farther  than  in  George  va 

Clagget, 
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Clagget  (a)j  where  it  was  held,  that  if  a  faftor  fjplls 
goods  as  his  own,  and  the  buyer  knows  nothing  of 
any  principal,  the  buyer  may  fet-off  any  demand  he 
may  have  on  the  fadtor  againft  the  demand  for  the 
goods  made  by  the  principaL  But  it  was  impoffible 
tbt  there  fhould  be  any  right  of  fet-ofF  as  between  the 
buyer  and  hist  own  broker. 

Lord  Ellenborough  confidered,  that  as  the  pur- 
chafe  had  been  made  for  the  defendants  by  their 
agents,  it  was  ? he  fame  as  if  it  had  been  made  direftly 
by  the  defendants  themfelves  ;  and  that  this  was 
therefore  the  common  cafe  of  goods  fold  and  de- 
livered. 

Verdia  for  the  plaintiffs. 

Park  and  Rickardfon  for  the  plaintiffs. 

The  Attorney  General  and   Garrow  for  the  de- 
fendants. 

[Attornics,  SAr/ ut e</ and  tflnter  fisf  Ob.] 

{a)   7  T.  R.  359. 


^ide  Rabone  v.  Williams,  and  ward.    Sittings  after  M.  T.  24 

Stracey  v.  Day,   7  T.  R.  360,  Geo.  3.    i  Efp.   Ni.   Pri.  106. 

3^'»    Scrimfliire  v.  Aldcrton,  Kymer  v.  Suwcrcropp,  fofi. 
>  Stra.  1183.    Efcot  v.  Mil- 


O  4  Edmiston 


8i 
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From  a  general 
power  of  attor- 
ney granted  to 
one  of  two  part- 
ners, the  other 
can  .derive  no 
authority. — If 
an  order  is  given 
to  an  agent  lo 
deliver  up  any 
thing  of  which 
He  had  the 
management,  hit 
agency  re(pcA- 
ing  it  cejfct  at 
foun  Ak  he  has 
deliveied  it  up ; 
and  if  he  after- 
wards iavs  out 
money  upon  ic 
f  jr  the  bent  fit 
of  the  owner, 
t^it  is  a  voluu- 
taiy  payment, 


Edmiston  V.  Wright,  Bart, 

ASSUMPSIT  for  nvoney  paid.    Plea,  the  general 
iiTue. 

The  defendant  had  a  gang  of  negroes  let  out  in  Ja- 
maica* A  Mr.  Leckey,  the  plaintiff's  partner,  waa- 
his  attorney  on  record  in  that  ifland,  and  he  had  the 
management  of  thefe  negroes.  In  1803  the  defendant 
wifhed  to  transfer  them  to  his  eftates  in  Georgia,  and 
for  that  purpofe  his  agent  at  the  latter  place  difpatch* 
ed  the  (hip  Mary,  captain  Beck,  to  Jamaica.  The 
negroes  were  put  on  board  by  the  plaintiff  at  Port 
Maria,  and  carried  to  Port  Antonio ;  but  as  the  cap* 
'  tain  had  not  got  a  permit  for  receiving  them,  they 
were  there  feized  as  forfeited,  together  with  the  (hip 
and  the  reft  of  her  cargo.  To  releafe  them,  the 
plaintiff  paid  as  a  compofition  1200/.  which  he  fought 
to  recover  in  this  aftion. 

Ipord  Ellenbo ROUGH  held,  that  it  was  a  voluntary 
payment.  The  plaintiff  could  poffcfs  no  general  au- 
thority as  partner  of  Mr.  Leckey,  whofe  powers  as 
attorney  on  record  were  clearly  incommunicable ;  and 
as  manager  of  the  gang  of  negroes,  he  was  fun£lus 
officio  J  after  delivering  them  on  board  the  fliip. 

Verdift  for  the  defendant. 

The  Attorney  GeneraU  Dandier ^  and  Horner^  fox 
the  plaintiffs. 

Carrow  and  Marryat  for  the  defendant. 

[Attorniet|  Bhfdale  it  Co.  and  RivJngton.] 


Graff 
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Graff  and  others,  assignees  of  D.J.  Vander  Samcdjy, 

HOEVEN  A  BANKRUPT^  ^.  GrEFFULHE. 

A  SSUMPSIT  for  money  had  and  received,  &c.  ^^^^r^AcTon 

The  declaration  contained  two  fcts  of  counts;  or  exchange* 

pne  laying  the   promife  to   the  bankrupt  before  his  c7Jd\u»n  nhfoid 

bankruptcy,  and  the  other  to  the  plaintiffs  his  aflignees.^  IndTbrH  be  ond 

Plea,  the  e^eneral  ifTue.  ^!**  tmounr  of 

'•  o  them,  after  be- 

coming infoU 
vent,  but  before 

D.  J.  Vander  Hoeven  eflablifhed  himfelf  as  a  mer-   arj.'"!,^-'" 
chant  in  London  in  the  year  iSoo  ;  and  from  thence  t'^hefcbVt*''wUh 
till  the  time  of  his  bankruptcy  had  various  deahWs   ['•*  *^««'ft»t  of 

1  r    A       n  hn  other  credi- 

with  the  houfe  of  Vander  Hoeven  and  Co.  of  Amlter-   ton,  to  an  ageut 
dam.    In  December  1804,  he  configned  a  parcel  of  whlThad^'r^it. 
fugars  to  them,  to  be  fold  on  his  account.     On  the  The  ufc"flhe 
24th  day  of  that  month,  he  received  a  remittance  from    !?""'[  ^"^ . . 

J  '  mould  be  ulu- 

^nem  by  the  poft  of  three  bills  of  exchange  on  different   '"^t^'y  «ntiiied 
perions  m  London,  value  together,  487/.  I4J".  i  id.  m   a  legai  and  valid 
^letter,  in  which  they  fay,  "  according  to  your  de-   ^\f^z  commliTon 
fire,  we  remit  you  inclofed  againft  the  confignment  of  afce'^ardlliTuef 
^S^  for  your  account  487/.  14s.  iid.y  ?s  per  note,   ^f^^"^^  '^* 
n^aling  to  your  debit  5,714,,  8  guilders,  with  which,    Hgnces  cannot 
pleafe  to  do  the  needful,  and  to  credit  us  in  confor-   iToTaJa'inft^tVe 
mity,**     Two  days  before  D.  J.  Vander  Hoeven  had    [[,"  p'r^ucrof  ^^ 
ftopped  payment  j  but  he  did  not  commit  any  aft  of  ^^*  ^^"*' 
b^kruptcy  till  the  Oftober  following.     Gn  the  7  th 
of  January  1805,  a  meeting  of  his  creditors  was  held 
at  his  houfe,  when  it  was  agreed,    *'  that  the  remit- 
tances which  had  be^n  made  by  Vander  Hoeven  and 

Co. 
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Co.  of  Amfterdam  to  D.  J.  Vander  Hoeven  fmce  he 
flopped  payment,  (hould  be  delivered  to  Mr.  GreflFulhe, 
for  him  to  receive  the  money,  and  hold  it  for  the 
perfons  who  might  be  ultimately  entitled  to  it/'  The 
bills  had  been  previoufly  delivered  by  D.  J.  Vander 
Hoeven  to  the  defendant,  who  was  the  agent  in  Lon- 
don of  Vander  Hoeven  and  Co.  for  their  ufe  and  on 
their  account.  The  defendant  accordingly  received 
payment  of  the  bills  as  they  refpefiively  became  due. 
A  commiflion  of  bankrupt  iffued  againft  D.  J.  Vander 
Hoeven,  on  the  30th  of  October  1805.  At  the  time 
when  he  configned  the  fugar  and  received  the  remit- 
tance, he  was,  and  afterwards,  continued,  indebted  to 
Vander  Hoeven  and  Co.  beyond  the  amount  of  the 
proceeds  of  the  fugar,  and  beyond  the  value  of  the 
remittance. 

It  was  propofed  to  take  a  verdlft  for  the  plaintiffs 
fubjedl:  to  the  opinion  of  the  court  of  King's  Bench 
upon  a  cafe  referved.     But, 

Lord  Ellenborough  faid,  he  could  not  grant  a 
cafe,  having  fo  clear  an  opinion  on  the  fubjeft.  Thefe 
bills  did  not  pafs  to  the  aflignees  as  part  of  the  effefts 
of  the  bankrupt  at  the  time  of  his  bankruptcy.  He 
had  parted  with  them  previoufly,  and  the  pofleffion  of 
the  defendant  could  not  be  conftrued  as  his  poflelEon. 
Vander  Hoeven  and  Co.  being  his  creditors  to  a 
larger  amount,  were  ultimately  entitled  to  them,  an4 
were  the  perfons  for  whofe  ufe  and  benefit  they  had 
l)een  depofited  with  the  defendant,  A  payment  of  thq 
paoney,  therefore,  to  Vander  Hoeven  and  Co.  would 

have 
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have  referenoe  back  to  the  time  of  the  depofit  of  the 
bills,  when  D.  J.  Vander  Koeven  might  have  himfclf 
dire&ly  returned  them  to  Amfterdam. 

The  plaintiffs  were  nonfuited,  with  leave  to  move 
to  fet  aiide  the  nonfuit,  and  enter  a  verdid. 

The  Attorney  General  and for  the  plaintiffs. 

Topping  and  Richard/on  for  the  defendant. 

[AUjrniei|  Ellifon  and  Dann  aad  Co.] 


Fi-^e  Atkins  v,  Barweck,  i  Fifher,  Cowp.  117. — Inglis  «• 

Stra.   165. — Ruft   V.    Cooper,  Grant,  5  T.  R.  530 — Singleton 

Co%vp.  ^29. — Nixon  r.  Jenkins,  «.  Butler,  2  B.  and  P.  283. 
a    H.    Bl.    135. — tiarman   v. 


Rfix  V.  Campbell. 


Wcdnefday^ 
Dec.  1^. 


npHIS  was  an  information  againft  the  defendant.   An  tverment  in 

^   Hector  Campbell,  for  contemptuous  condufl:  to   ^^'"^^[^"J*". 

the  College  of  Phyficians,     The  information  after   out  behaviour  to 

^••riii  r  11  o«  a  court,  that  the 

letting  fortn  the  letters  patent  or   10  Hen.  8.  mcorpo-    court  confifti  of 
rating  the  college,  and  empowering  them  to  make  bye   midc  out  by'a* 
Uw?  for  the  govemmeat  of  the  fiaculty  in  th^  city -of  f//,tJ/ a."  bT 

London,  ^^^  c*  **•  ^"®^ 
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ctent  to  hold  the 
court,  iiltltough 
others  may  be 
prefcnt  and  a  A 
as  members  of  it. 
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London,  and  feren  miles  round,  ftatcd  a  bye-law  to. 
have  been  duly  made,  whereby  it  was  ordered,  *^  that 
there  fhould  be  an  affembly  of  the  faid  college  or 
commonalty,  called  the  comitia  minora  five  cenfiria^ 
confifting  of  the  prefident  or  vice-prefident,  the  regifter, 
and  four  cenfors  of  the  faid  college,  to  be  holdexii 
every  month,  and  at  other  times,  if  called  together 
by  the  prefident  or  the  fenior  cenfor.'*  It  then  went  on 
to  aver,  that  at  a  meeting  of  the  comitia  minora^  held  on 
the  6th  day  of  March  1807,  information  was  given  that 
the  defendant  was  pra«&ifing  as  a  phyfician  within  fevcn 
miles  of  London,  without  having  pbtained  a  licence 
from  the  college  ;  that  he  was  admoniOied  to  defift, 
and  fummoned  to  appear  before  the  college  ;  that  he 
accordingly  appeared  before  a  meeting  of  the  comitia 
minora^  held  on  the  3d  of  April,  when  he  called  the  pre- 
fident and  cenfors  ^^  a  parcel  of  qui  tam  fcoundrels," 
and  made  ufe  of  various  other  violent  and  indecorous 
cxpreffions.  There  were  other  counts,  dating,  that  thj? 
defendant  being  afterwards  interdifted  from  the  prac* 
tice  of  phyfic,  wrote  feveral  libellous  letters  to  the 
chief  members  of  the  college,  and  fent  back  that  part 
of  the  written  interdidion,  containing  the  atteftation 
of  Dr.  Harvey,  the  regifter,  fmeared  with  excrement. 


The  charter,  &c.  being  proved,  the  bye-law  was 
given  in  evidence,  eftablifhing  the  comitia  minoria  five 
cenforia.  This  law  enacted,  that  the  prefident  or 
vice-prefident,  the  regifter,  and  the  four  cenfors j  Jhould 
befufficient  to  conftitute  the  court. 

Nolan  for  the  defendant,  objeded  that  the  aver- 
ment in  the  information  concerning  the  comitia  minora 

was 
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was  not  made  out  by  this  bye-law.  The  inforaiation 
averred  that  the  comitia  minora  fivS  cenforia  "  conjijled 
oftheprefident,**  &c.  that  is,  muft  confift  of  them, 
and  them  only,  as  its  conftituent  members.  But  the 
bye-law  only  enafted,  that  they  fliould  be  fufEcient  to 
hold  the  court ; — that  they  fhould  be  a  quorum.  It 
thus  appeared  that  any  other  member,  or  all  the  other 
members  of  the  college  might  affift  at  the  court,  as  well 
as  the  prefident  and  cenfors  ;  nor  was  it  certain  that 
their  prefence  was  neceffaiy  to  its  being  held.  The 
court  eftabliihed  by  this  bye-law,  was  therefore  very 
different  from  the  one  defcribed  in  the  information ; 
and  there  was  no  proof  of  the  legal  exiftence  of  fuch 
a  court  as  that  towards  which  the  defendant  was 
charged  with  having  aded  contemptuoufly.— But, 

Lord  Ellenborough  held  the  averment  that  the 
mutia  minora  confifted  of  the  preddent  and  cenfors, 
&c.  to  be  fufficiently  made  out  by  the  bye-law,  en- 
afting  that  they  fhould  be  fufficient  to  hold  the  court ; 
which  was  evidence  that  the  court  was  legally  conlH- 
tuted,  at  which  they  were  averred  to  have  been  prcfent. 

The  defendant  was  found  guiJty. 

TTie  Attorney  General,  Garrow,  Da?}ipier,  and  C\ 
Warreny  for  the  profecution. 

Nolan  and  Gurney  for  the  Defendant. 

[Attornies,  Ril>ertt  and  KirkmanJ^^ 


ROWORTK 
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Thurfday,  D«-  RoWORTH  V.  WiLKES. 

cemberi? 

If  an  aiticic  in     A  CTION  OH  thc  cafc  fof  pirating  a  book  and  cer- 

a general  coin-      XjL        -  •  •        «  •      • 

piiation  of  tain  pnnts  contained  m  it. 

lite/ature  and 
fcience  copies 

Lkrtbetpy.  '^^^  fi^^  ^^^^^  ^f  ^^^  declaration  ftated,  that  the 
right  of  which  plaintiff  was  thc  author  and  proprietor  of  the  copy- 
another  pcrft.n,  Wright  of  a  Certain  book,  firft  publiflied  within  four- 
a  fubftltutc  "for  tcen  years  laft  paft,  intitled,  "  The  art  of  defence  on 
liiy  t?c''  been  foot  With  the  broadfword,  &c-"  and  had  printed 
no  intention  to  j^nd   Dubliftied   for   fale   divers,    to   wit    coo  copies 

pirate  it  or  lo  *  '  • 

injure  its  fale ;  thcrcof ;  yet  that  the  defendant  wrongfully  and  inju- 
lation  of  lircraiy  Houfly  pubUflied,  cxpofed  to  fale,  and  fold  divers,  to 
wh^h^Ja  laion  wit  3000,  copies  of  a  certain  other  book  or  work, 
covt/dama'^es  entitled  ''  Encyclopscdia  Londinenfis,  or  an  univerfal 
—The  proprietor  diftionary  of  arts  and  fciences  and  literature," 
mainuio  an  which  had  bccn  before  that  time  wrongfully  and  in- 
any^'^rfSttwho  jurioufly  copicd  ftom  the  faid  book  of  the  plaintiff 
fhiughMi**'  without  his  confent. — The  eleven  following  counts 
name  w  not       ^g^crt  nearly  the  fame  ;  fome  of  them  omitting  to  ftatc 

infcrihed  on  it  t  '    •      •  rr  n 

purfuant  to  thc  that  the  plaintiff  had  fublijijed  the  one  work,  or  that 
iiaL8G.2.  the  defendant  hadyJA/  the  fecond  ;  others  ftating  that 
«•  13.  J- 1.         ^^  defendant  had  copied  great  part  of  the  plaintiff 's 

work,  and  expofcd  his  work  to  fale^  without  the  plain- 
tiff's confent ;  and  others  averring  only  that  the  plain- 
tiff was  lawfully  entitled  to,  and  had  the  fole  right  of 
printing  the  work  in  queftion. — The  thirteenth  count 
ftated  that  the  plaintiff  after  the  24th  day  of  June  1777, 
mentioned  in  a  certain  aft  of  parliament,  made,  &c.. 
entitled,  &c.  (17  Geo.  3.  c.  S7^)}^  ^^>  ^^j  ^c*  ^^ 

9  and 
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Sid  from  thenceforth  hitherto  hath  been  and  dill 
is  the  proprietor  of  certain  prints,  which  had 
been  theretofore  etched  in  Great  Britain,  that  is  to 
fay,  of  a  certain  print  entitled  "  Infide  Guard,'*  alfo 
of  a  certain  other  print,  &c.  and  the  faid  plaintiff 
during  all  the  time  aforefaid  had  been  and  was  law- 
fidly  entitled  to,  and  ftill  has  and  is  lawfully  entitled 
to  the  fole  right  and  liberty  of  printing  and  reprinting 
the  faid  prints,  to  wit  at,  &c.  yet  the  faid  defendant 
veil  knowing  the  premifcs,  but  difregaiding  the  flatute 
in  fuch  cafe  made  and  provided,  and  codtriving, 
&c.  to  injure  the  faid  plaintiff  fo  being  the  proprietor 
of  the  faid  prints  as  aforefaid  ;  after  the  falJ  24th  day 
of  June  in  the  year  1777,  and  whilft  the  faid  plaintiff 
was  fuch  proprietor  of  the  faid  prints  as  aforefaid, 
to  wit,  on,  &c.  and  on  divers,  &c.  at  &c.  aforefaid  did 
publilh  and  caufe,  &c.  divers,  to  wit  3000  copies  of 
each  of  the  faid  prints,  whereof  the  faid  plaintiff  fo 
was  proprietor  as  aforefaid,  without  the  confent  of  the 
laid  plaintiff  and  again  (I  lus  will  ;  by  means  of  the 
committing  of  which  faid  laft  mentioned  grievances  he 
the  faid  plaintiff  hath  been  and  is  greatly  injured  in 
his  faid  property  in  the  faid  prints,  and  hath  loff  and 
been  deprived  of  divers  great  gains,  &c.  to  wit,  at,  &c. 
aforefaid.  The  larfl  count  was  exaftly  the  fame,  flating 
only  that  the  defendant  expofed  the  prints  to  f ale. 

It  appeared  in  c%adence  that  the  plaintiff  publirtied 
thefirft  edition  of  his  treatife  on  fencing,  illuftrated  with 
engravings  in  the  year  1798,  and  that  it  contained 
confidcrable  novelty,  particularly  in  uniting  the 
Auilrian  and  Highland  methods  of  ufmg  the  broad 

fword. 
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fword.  In  1804  he  publiflicd  a  third  and  improved 
edition,  confifting  of  ri8  pages  and  a  confiderable 
number  of  new  plates,  at  half  a  guinea  a  copy.  The 
plates  had  not  his  name  upon  them  as  the  afl  dire&, 
but  that  of  Egerton  the  bookfeller.— The  defendant  is 
editor  and  proprietor  of  the  Encyclopaedia  Londi<< 
nenfis,  a  work  which  has  been  for  fome  time  coming 
out  in  numbers.  Proceeding  in  alphabetical  order,  in 
1805  he  had  arrived  at  the  head  ^^  Fencing  i^*  when 
he  publifhed  a  number  with  this  title,  containing 
feventy-five  pages  of  the  plaintiflfs  treatife,  and  three 
engravings,  reprefend'ng  figures  in  exaftly  the  lame 
attitudes  with  the  plaintiff's,  but  difguifed  by  a  different 
Goftume.  About  2000  of  this  number  of  the  Encyclo- 
paedia were  fold  at  eight-pence  a  copy  ;  which  was  not 
be}'ond  the  ufual  fiale  of  the  work. 

The  Attorney  General^  of  counfel  for  the  defendant, 
allowed,  that  if  the  number  of  the  Encyclopedia  upon 
*'  Fencing^*  had  been  publifhed  as  a  feparate  and  dif- 
tinft  treatife,  it  might  have  been  confidered  a  piracy 
of  the  plaintiff's  book,  for  which  an  aftion  would  lie ; 
but  contended  that,^  as  it  formed  only  a  fmall  part 
of  a  great  compilation  of  literature,  it  was  no  ihva- 
fion  of  copyright  of  which  the  plaintiff  could  complain 
in  a  court  of  juftice.  There  was  here  nq  intention  to 
meet  die  plaintiff's  work  in  the  market,  and  there  was 
no  good  reafon  to  fuppofe  that  the  fale  of  it  had  been 
in  any  degree  impaired.  In  a  diftionary  of  all  arts  a^d 
fciences  the  compiler  was  juftified  in  taking  larger  ex* 
trafts  than  in  another  work  of  thefame  defcjiption  with 
that  copied.  The  public  were  thus  benefited,  and  no  in- 

I  dividual 
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dividual  fuflfered ;  fince  people  would  never  purchafe 
the  whole  of  a  voluminous  compilation  as  a  fubftitute 
for  a  fliort  treatife  on  any  particular  art  or  fcience. 
TTiere  could  be  here  no  intention  whatever  to  pirate 
the  plaintiflTs  work,  any  more  than  if  the  defendant 
had  publifhed  a  few  extracts  from  it  in  oriticiting  it 
in  a  Review. — With  refpeft  to  the  three  prints,  fup- 
pofmg  that  they  were  copied  from  the  plaintifFs,  there 
was  a  preliminary  objedion  in  point  of  law  to  his  re- 
covering.    His   name  was  not  engraved  upon  them. 
It  was  only  the  ftatute  that  refted  a  property  in  prints 
iathepublilher;  and  that,  as  a  condition,  required  his 
rame  to  appear  upon  them.     The  plaintiff  therefore 
had  no  legal  remedy  under  the  ftatute,  having  neglec- 
ted to  comply  with  the  conditions  prefcribed  by  it  (^). 
—But  farther,    notwithftanding  the  refemblance  of 
the  two  fets  of  plates,  the  one  could  not  be  confidered 
as  copies  of  the  others,  fince  each  guard  in  fencing 
was  fuch  a  pofitivcly  defined  pofition,   that  the  atti- 
tudes of  men  pra£lifing  it  muft  neceflarily  be  the  fame ; 
nor  could  thefe  prints  be  fuch  as  were  meant  to  be 


f7 


(fl)  The  ftat.  8  G.  a.  c.  13. 
>•  I.  nftsthc  property  of  certain 
prmts  in  the  inventors'  deiigners, 
&c  for  14  years  from  the  day  of 
pnUifliing,  ''which  fhall  be  truly 
ttgnwed,  wiib  the  name  of  the  pro* 
tnttor tOQ  each  plate,  and  printed 
on  wery  fuch  print ;"  and  in- 
fill on  other  perfons  printing 
the  iame  without  the  confent  of 
tfce  proprietor,  the  penalty  of 
brfamg  the  plate,  the  (heets 

Vol.  I.  H 


on  which  the  prints  are  copiedt 
together  with  51.  for  every  print, 
&c.  The  7  G.  3.  c.  38.  extetds 
to  prints  taken  from  any  pic- 
tures, models,  &c.  and  enlarges 
the  right  to  28  years,  without 
requiring  any  name  to  appear  on 
the  print  ;  and  the  17  Geo.  3. 
c.  57.  gives  a  fpecial  action  on 
the  cafe  to  recover  damages ; 
which  appears  to  have  been  ex 
ahundanti  catUdd, 


prote£led 
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protefted  by  the  ftatute  ;  as  they  were  merely  acceflary 
lo  the  letter-prefs,  like  the  diagrams  in  Euclid. 


Lord  Ellenborough* — ^This  aftion  is  brought  for 
prejudice  to  a  work  vefted  in  the  plaintiff ;  and  the 
queftion  is,  whether  the  defendant's  publication  would 
ferve  as  a  fubftitute  for  it  ?   A  Review  will'  not  in 
general  ferve  as  a  fubftitute  for  the  book  reviewed  ; 
and  even  there,  if  fo  much  is  extraSed  that  it  com- 
municates the  fame  knowledge  with  the  original  work, 
it  IS  an  a&ionable  violation  of  literary  property.     The 
intention  to  pirate  is  not  neceffary  in  an  aftion  of  this 
fort  J  it   is  enough  that  the  publication  complained 
of  is  in  fubftance   a   copy,   whereby  a  work  vefted 
in  another  is  prejudiced.      A  compilation  of  this  kind 
may  differ  from  a  treatife  publifhed  by  itfelf ;  but  there 
muft  be  certain  limits  fixed  to  its  tranfcripts  j  it  muft; 
not  be  allowed  to  fweep  up  all  modern  works;  or 
an  Encyclopaedia  would  be   a   recipe  for  completely 
breaking  down  literary  property.     Here  75  pages  have 
been  tranfcribcd  out  of  118,  and  that  which  the  plaintiff 
fold  for  half  a  guinea  may  be  bought  of  the  defendant 
for  eighfpe?tce. — As  to  the  prints,  the  queftion  will  be, 
whether  the  defendant  has  copied  the  main  defign  ? 
Although  the  plaintiff's  name  is  not  engraved  upon 
them,  if  there  has  been  a  piracy,  I  think  the  plain- 
tiff  is  entitled  to  a  verdift  on  the  two  laft  counts  of  the 
declaration.     The  intereft  being  vefted,  the  common 
law  gives  the  remedy.     I  have  always  afted  on  the 
cafe  of  Beckford  v.  Hood  (j) ;  in  which  the  court  of 


is)  7X  K.620. 

Sling'. 
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king's  Bench  held,  that  an  author,  whofe  work  Is 
pirated,  may  maintain  an  aftion  on  the  cafe  for  da- 
mages, ahhough  the  work  was  not  entered  at  Sta- 
tioners Hall,  apd  although  it  was  firft  piiblifhed  with- 
out the  name  of  the  author  affixed. — But  it  is  ftill  to 
be  confidered  whether  there  be  fuch  a  fimilitude  and 
conformity  between  the  prints,  that  the  perfon  whd 
executed  the  one  fet  muft  have  ufcd  the  others  as  a 
model.  In  that  cafe  he  is  a  copyifl:  of  the  niain  defign* 
But  if  the  fimilitude  can  be  fuppofed  to  have  ariferi 
from  accident ;  or  neceffarily,  from  the  nature  of  the 
fubje£k ;  or  from  the  artifl  having  fketched  defignsi 
merely  from  reading  the  letter-prefs  of  the  plaintifi'^s 
work, — the  defendant  is  not  anfwerable.  It  is  remark- 
able however,  that  he  has  given  no  evidence  to  explain 
the  fimilitude  or  to  repel  the  prefumption  which  that 
neceffarily  caufes. — His  lordlhip  faid  he  would  fave  the 
point  as  to  the  direftions  of  the  fttatute  not  being  com- 
plied with ;  and  therefore  direfted  the  jury  to  find 
feparate  damages  for  the  leiter-prefs  and  the  prints. 

The  plaintiff  had  a  verdift,  with  70  /;  for  the  for- 
mer, and  30/4  for  the  latter. 

Garrowy  Scarlet^  and  Coriiyhj  for  the  plaintiff. 

T\it  Attorney  General^  Ricbardfon^  zad  Cabbel,  for 
the  defendant. 

[Attornies,  SmrU  amd  BitkneiL'] 


■i-*- ^ -^ «--• 


Kide  flat.  8  Ann,  c.  ig.  Do-  2  Wilf.  I4J.— Tonfon'  v,  Cbl- 

aaldfon  v.  Beckct,  7  Bro.  P.  C.  line,  i  Blac.  Rep.530.— Thorap- 

88.— Millar  v.  Taylor,  4  Burr,  fon  v.  Symonds,  5  T.R.41.— 

<38o. — Chapman  v,  Pickerfgill,  Cary  v.  Longman,  i  Eaft.  358. 
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^''"•^y*  Duncan  ^.  Scott. 

!hcTndfrfer  ^^  A  ^SUMPSIT  Oil  z  foreign  bUl  of  exchange,  dated 
agtinft  the  Capc  Francois,  St.Domineo,  4th  December  1707. 

drawer  of  a  bill      ,  5       ,.       T  r      j  t  j  t-     ^       ji 

of  exchai.jc,  i/  drawn,  by  the  defendant  on  J.  and  E.  Gardhener,  at 

L*TfeiiVanV  Charlcfton  in  North  America,  for  3,000  Spanifh  dol- 

w?uT^ii*confil  ^^^^'*  ^^  ^  months  after  date,  payable  to  V.  Kein,  and 

dcuiion,  and  mdorfed  by  him  to  the  plaintiflF. — Pleas,  non  affump^ 

under  durefs;  it  ^  ...  .        . 

is  intuinbei.t  oo  Jtt,  and  thc  ftatutc  of  limitations. — Replication  to  the 
prove  that  he'^  'aft  plca,  that  plaintiff  had  been  out  of  the  realm  from 
filhou6h"i/w«'  ^^^  ^^^  ^^  the  caufc  of  aftion  accruing. 

indoi  red  tu  hiai 
before  it  became 

^"^*  Evidence  being  given  of  the  defendant's   hand- 

writing, and  of  the  bill  having  been  regularly  pro- 
telled  for  non-payment  by  the  plaintiff,  a  witnefs  wa« 
called,  who  fwore  that  it  was  afterwards  fliewn  to  the 
defendant,  with  the  indorfement  upon  it,  and  that  he 
then  faid,  he  knew  the  bill  had  not  been  paid ;  he  had 
given  notice  to  the  drawees  not  to  pay,  as  he  had  re- 
ceived no  value  for  ir  j  being  mafter  of  an  American 
Ihip,  he  was  carried  into  Cape  Franqois,  in  St.  Do- 
mingo, m  the  year  1797  ;  there  he  was  thrown  into 
prifon,  and  threatened  with  having  his  (hip  confif* 
cated,  and  being  himfelf  guillotined,  if  he  did  not 
put  his  name  to  tjie  bill;  the  objed  of  it  was,  to 
enable  V.  Kein  to  difcharge  any  farther  dues  that 
might  be  exa&ed  in  refpeft  of  his  ihip,  when  he  had 
left  theifland;  but  V.  Kein  had  afterwards  written 
him,  that  no  farther  due^  were  exacted,  and  that  he 
.  would  therefore  be  fubje£t  to  no  demand  as  drawer  of 
m  the 
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« 

the  bill.    It  appeared  that  the  plaintifF,  from  1 797,  had . 
been  refident  atBallhnore  in  America. — The  Attorney 
General  at  firft  retting  the  plainiiflf  s  cafe  here. 

Topping  for  the  defendant  objefted,  that  there  was 
no  proof  of  the  indorfement  of  V.  Kein  the  payee. 

Tht  Attorney  General  QOTiitn^t^^  that  the  neceflity  Aihoug^mHH 

for  this  was  waived  by  the  defendant,  when  he  was  been  Oiewn  to 

(hewn  the  bill,  having  objededto  paying,  only  on  the  Ihc  n'a*rac"onht 

fcore  of  havinjj  had  no  confid^iration  for  it.       .  payee  indur fed 

o  u^Kin  It,  and  he 

merely  ohjc^i 
to  paying  i», 

Lord  Ellenborouoh.— It  does  not  appear  that  thaiheh;*d 

,  n  ^  r     •  drawn  it  wirhoitf 

upon  that  occaiion  there  was  any  converlation  con-   confideraiion ; 
eeming   the  indorfement;  and  his  filence  cannot  be  lg:!i"ft  1,*^  by 
confidered  a  fuflicient  admiflion  of  the  hand^writing  of  JI'oVs  nu[?b^  ^"^ 
the  indorfer  (a\  p-"^*^  •'•^^  ^V 

^    ^  gul  »r  pro»)f  of 

I  he  ill  dor  fe- 
meat. 

The  Attorney  General  then  undertoc»k  to  prove  this 
by  the  depofition  of  one  Gordon,  the  mate  of  an  Ame- 
rican (hip,  who  being  about  to  leave  this  country  ii^ 
Augufl;  laft,  had  been  examined  upon  interrogatories 
at  the  Chief  Juftice's  chambers.    Accordingly,  a  copy   a  copy  of  de^ 

o  J  ^  r  J      poll  t  ion  ^  Iwum 

of  the  depofition,   which  had   been    received   from   at » Judged 
Mr.  Piatt,  clerk  to  the  Chief  Juftice,  and  figned  by    vered  ouV  by  hit 
llis  lordfliip  himfelf,  was  put  in  as  evidence.  f^^^i  by  mV* 

fign^ture)  is  ad- 
miflible  evi- 

Topping  objefted,  that  either  the  original  depofition,  d'»«i  wir^out 
or  an  examined  copy  of  it,  fhould  be  produced ;  as  having  been  ei- 

.  •  1  t_         1  •  •        1       1  imtncd  wiih  thf 

tbcre  was  no  evidence  that  this  paper  contamed  what  original. 
bad  been  fwom  by  the  witnefs. 


mm^ 


(fi)  Smith  V.  Chefter,  i  T.  R.  654. 

H  i  Lord 
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Lord  Ellenborough. — It  appears  to  have  been  . 
delivered  out  in  the  courfe  of  office ;  and  prima  facie 
it  mufl  be  taken  to  be  correft.  If  it  is  fufpefted,  that 
fqme  one  perfonated  Gordon,  and  that  his  fignatUfc 
is  a  forgery,  I  will  fend  to  chambers  for  the  original 
examination.  Otherwife,  the  copy  fo  attefted  and 
delivered  mufl:  be  received  and  relied  on.  Thi§  is 
like  the  office  copy  of  a  rule,  whicih,  when  received  in , 
the  ufual  courfe  of  office,  does  not  require  to  be 
proved  as  an  exaniined  copy.  The  Chief  Juftice's 
clerk  makes  copies  of  thefe  depofitions,  as  the  clerk  of 
pf  ^he  rules,  or  his  deputy,  does  of  the  rules  pf 
court  (^). 

The  depofi^ion  was  then  read,  and  proved  the  hand- 
writing of  V.  Kcin  to  the  bill.     Upon  which, 

Topping  cpntended,  that  the  plaintilBF  muft  ftill  be 
nonfuited,  as  he  had  not  proyed  liimfelf  to  be  holder 
of  the  bill  for  a  valuable  ^onfideration.  The  bill  had 
been  ^wn  by  the  defendant,  when  he  was  under  im-- 
prifonment ;  when  he  was  threatened  with  death  and 
the  cpnfifcation  of  his  property ;  when  he  was  not  ^ 
free  agent,  but  a  mere  inftrument  in  the  hands  of 
others.  He  was  clearly  not  liable  upon  it  to  thofe 
who  had  extorted  it  frorh  him  ;  and  if  it  was  binding 
upon  him  at  all,  if  it  >vas  not  a  complete  nullity,  it 
was  at  leafl:  incumbent  on  thofe  who  fued  as  indorfees 
'  pf  a  bill  made  under  fuch  circumftances,  to  {hew  how 


(fl)  Selby     V.   Harm,    Ld.     Doug.   56.      Bui.  N.  P.  Z^^ 
]laym.  745.  Kinncrflcy  v,  Orpc,      Gilb.'Law  ]f  v.  24. 

they 


i 


MICHAELMAS  TER\f,  48  GEORGE  III.  1S07.         "  xo; 

thfly  came  by  it ;  that  they  are  innocent  holders,  and 
that  they  gave  full  value  for  it  to  the  indorfer. 

The  Attorney  General  maintained,  that  as  the  proteft 
proved  the  bill  to  have  been  in  the  hands  of  the  plaintiflF 
before  it  became  due,  it  was  unneceflary  for  him  to 
flicw,  in  the  firft  inftance,  what  confideratioil  he  had 
given  for  it,  and  that  it  lay  on  the  other  fide  to  im- 
peach his  title.  H^d  the  indorfement  taken  place 
after  the  bill  was  due,  the  cafe  would  have  been 
otherwifc,  as  the  bill  would  then  have  come  to  the 
pl^iifF  under  circumftances  of  fufpicion ;  but  before 
a  bill  is  due,  full  credit  is  to  be  given  to  it,  and  every 
one  has  a  right  to  fuppofc,  that  .  the  perfons  whcfe 
names  appear  upon  it  became  parties  to  it  regularly 
and  for  a  full  tonfideration.  Under  thefe  circum- 
ftances, it  was  to  be,prefumed,  that  the  indorfee  gave 
value  for  the  bill ;  and  the  onus  probandi  lay  upon  the 
drawer,  if  he  did  not. .  There  was  no  doubt,  that 
the  plaintiff  here  had  received  the  bill  in  payment  of 
goods  fold ;  but  he  could  not  anticipate  the  defence 
to  be  fet  up  to  the  action  j  and  it  would  materially 
ftakc  the  credit  of  negotiable  fecurities,  if  in  every 
cafe  the  plaintiff  muft  come  prepared  at  the  trial 
to  prove  what  valuable  confideration  he  gave  for 
them. 

Lord  Ellenborouoii  held,  that  the  defendant 
not  having  been  a  free  agent  when  he  drew  the  bill, 
\i  was  incumbent  on  the  plaintiff  to  give  fome  evidence 
pf  confideration  j  and  therefore  direCkcd  a  nonfuit. 

H4  The 
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The  Attorney  General  and  Scarlett  for  the  plaintifFi 
Topping  and  Holroyd  for  the  defendant, 

[Atlornics,  Wefi^ni  sad  MciUo'wcrf>ft  ] 


Vide  Lord  C.  J.  Eyre's  jadgr  i  Bur.  452.  Peacock  v,  I^hodes, 

mcnt  in  Collins  v.  M  artin ,  i  Bof .  63  3 .  Grant  v.  Vaughan,  3  Barf. 

&Pul.  648,   Lawfon  V.  Wefton,  1 5 16.     Sniitli  v.  Knpx,  3  ?^^P' 

4Efp.  Caf.  56.  Miller  V.  Race,  Caf.  46, 


Fri    y,W.  18.  CpMING  I;.  BrOWN. 

Jntt^^f^biii  nrROVER  for  35  pip^  of  Madeira  ^ine,  an4 

of  lading,  for  va-  -P-    20  Dipes  of  brandy. 

lue,  and  without  .    "^  f                          '  ' 
notice  of  the 

^^ltll^^,r^^,  Tlie  wines  and  brandies  in  queftion  were  configned 

*ircum7ancc"  ^7   Philip  Jean,   a  merchant  at  Jerfey,   to  Edward 

which  in  fairnefj  Main,  in  London,   and  were  fhipped  on  board  this 

him  from  taking  Britannia,  of  which  the  defendant  was  mailer.     The 

ha!Tn  ibfoTJie'  plaintiflF  claimed  as  aflignee  of  the  bill  of  lading  j 

g£d»r*ithough  ^yhereby  they  were  to  be  delivered   *<?  unto  Edward 

Ih^^wVnw  Main,     or    to    his    affigns,     he    or     they    playing 

h-d  not  been  freight,    &C." 
pj:d  for  CheiQ 


»• 


calb. 


TKe  fale  to  Mam  appeared  to  have  taken  place  in 
the  end  of  1806 ;  aiid  on  the  20th  of  December  in 
that  year,  Jean  drew  a  bill  on  him  for  538/.  iaf 
3  months^  on  account  of  the  brandies,  which  he  ac- 
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cepted.     In  February  1807,  the  gocds  were  (hipped, 

ajidon  the  17th  of  that  month,  Jean  forwarded  a  bill 

of  lading  to  Main.     This  arrived  in  London  on  the 

5jd,   and  the  fame  day  was  indorfed  to  the  plaintiff. 

Oq  the  7th  of  March,  Jean  drew  two  bills  on  Main, 

for  1^0 1  oL  at  6  months,  on  account  of  the  wines, 

which  were  alfo  accepted.     But  both  thefe  and  the 

former  bill  of  exchange  were  diflionoured  when  due ; 

Main,    having  become  infolvent,  and  abfconded  from 

his  c  reditors.     On  the  (hip's  arrival  here,  the  plaintiff 

demanded  the  goods  from  the  defendant,  under  the 

bill  of  lading,  and  tendered  him  freight  for  them ; 

but  hk^  had  previoufly  delivered  them  to  Meffrs.  Abel 

^nd  CUc,  who  had  a  power  of  attorney  from  Jean,  to 

(lop  t:liem  in  i ran/it  u, 

WTien  the  prefent  adion  was  brought,  a  bill  ii\ 

equitiy  was  filed  againft  the  plaintiff,  for  a  difcovery  of 

the  confideration  he  had  given  for  the  bill  of  lading  } 

in  his  anfwer  to  which  he  fwears,  that  at  the  time  of 

the  indorfemenf.  Main  was  indebted  to  him  in  499/. 

for  goods  fold,  and  that  he  then  accepted  bills  in 

favaur  of  Main,  for  fums  amounting,  together  with 

the  -4.99/,  nearly  to  the  value  of  the  wines  and  bran- 

dies^^^all  which  bills  he  has  fince  duly  fatisfied.     He 

adds,   f<  and   this  deponent  underftood  and  believed 

^  ^at  time,  that  the  faid  35  pipes  of  Madeira  and 

fio  pipes  of  brandy  had  been  fold  to,  and  purchafcd- 

ty,  the  faid   Edward  Main,  in  the  courfe  of  tradcj 

f^nd  although  this  deponent  ivas  aware  that  tl^y  hdd 

«ot  heen  aSually  paid  for  by  the  faid  Edward  Main^ 

^  by  any  other  perfon^  to  this  deponents  knowledge^  * 

yet  , 
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yet  ,hc  concluded,  that  the  fame  would  be  paid  for, 

'  or  credit  given  to  the  faid  Philip  Jean  by  the  faid 

Edward  Main,  in  the  courfe  of  their  bufincfs  to* 

gether.** 

The  Attorney  General  contended,  that  under  thcfc 
drcumflances  the  plaintiflf  'mull  be  nonfuited.  It  had 
been  decided  in  Lickbarrow  v.  Mafon  (^),  that  if  lh« 
-  confignee  indorfes  the  bill  of  lading  for  a  valuable 
confideration  •to  a  bond ^de  holder^  without  notice^  the 
aflignee  is  entitled  to  the  goods,  and  the  configncr 
is  deprived  of  the  power  he  would  otherwifc  have  had, 
to  flop  them  in  tranfttu.  The  queftion  here  therefore 
was,  whether  the  plaintiff  was  indorfee,  for  a  valuable 
confideration, — without  notice — that  the  goods  had  not 
been  paid  for  by  the  confignee  ?  The  only  reafon  why 
the  bond  fide  indorfee,  without  notice,  was  placed  in  a 
better  fituation  than  the  confignee,  was,  that  he  might 
have  reafon  to  fuppofe,  that  the  goods  were  paid  for, 
and  might  thus  fairly  believe,  that  by  his  purchafing 
them,  no  one  could  be  prejudiced ;  but  he  never 
could  form  any  fuch  notions,  if  he  loiew  that  the  con- 
fignor  remained  unpaid,  and  in  that  cafe,  he  could  be 
>  in  no  better  condition  than  the  confignee,  againfl: 
whom  the  right  to  flop  in  tranfiiu  was  not  difputed. 
At  the  time  cf  the  indorfement  here,  there  had  not 
even  been  a  bill  drawn  for  the  wines,  and  the  bill  for 
the  brandies,-  although  running,  was  mere  wafte  paper. 
The  plaintiff  himfelf  had  exprefsly  acknowledged,  he 
he  was  aware  the  goods  had  not  been  paid  for  by 
Main,  or  by  any  other  perfon. 


y  <i    *■ 


(«)  jT.  R.  63,. 

Park 
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Park  for  the  plamtiff  maintained,  that  by  notice  in 
thefe  cafes  njuft  be  underftood  notice  of  the  conjigne^s 
infolvencyj  or  of  fome  collufion  praftifed  againfl;  the 
right3  of  the  confignor.     If  the  oppofite  doftrine  were 
law,  the  difcuffions  in  Lickbarrow  v,  Mafon  and  the 
other  cafes  had  been  wholly  nugatory  ;  for  it  would 
have  been  enough  to  fhew  (which  could  eafily  have 
been  done)  that  the  indorfees  knew  the  confignors 
bad  not  adually  received  payment.  Thefe  cafes  would 
be  completely  overturned ;  for  in  faft,  goods  never 
arc  paid  for  before  the  arrival  of  the  bill  of  lading, 
pccept  by  bills  of  exchange.     The  plaintiff  here  knew 
there  was  one  bill  running  as  payment  of  the  goqds ; 
and  as  Main  was  at  that  time  in  pei-feftly  good  credit^ 
there  was  no  notice  to  the  plaintiff  of  any  thing  which 
could  defeat  his  claim* 

LordEiXENBORouGH. — Theeffeft  of  the  indorfe* 

ment  of  a  bill  of  lading,  where  the  indorfee  is  holder 

for  value,  and  without  notice  of  any  circumdance  to 

prevent  him  from  bondjide  accepting  of  it,  is  to  veil 

in  him  an  uncountermandable  authority  to  receive  the 

goods.    The  bill  of  lading  does  not  pafs  the  property, 

but  the  right  to  the  poffeflion  of  it.     We  have  to  fee 

^en,  whether  this  indorfement  be  bondjidej — for  a  va«^ 

luable  confideration, — and  without  notice  of  any  cir- 

^umftance  which  fliould  have  induced  the  plaintiff 

to  decline  being  concerned  in  the  tranfaftion.— -On 

the  20th  December  1806,  Jean  draws  a  bill  for  538/. 

t>n  account  of  the  brandies,  which  is  accepted  by 

Nain.    This  was  running  at  the  time  of  the  indorf&* 

pent.    I  fliould  have  great  difficulty  in  faying,  that, 

jUKier  t^efc  circumftances*  an  indorfemqpit  of  (;he  biU 
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The  indorfee  of 
a  bill  of  la<ling, 
in  troYtr  for  the 
goods,  it  only 
entitled  toT  re- 
cover the 
■motint  of  his 
advances  upon 
th«m« 


of  lading  for  a  valuable  confideration  was  a  nullky.  I 
fhould  (hake  the  fccuriiy  of  mercantile  tranfadtions, . 
were  J  to  decide  that  no  right  pafles  to  the  indorfee, 
unlefs  the  confignor  has  been  previoufly  paid  for  the 
goods  in  monies  numbered.  The  confignee  had  here 
given  a  negotiable  obligation  to  pay.  This  was  a 
valuable  confideration,  though  not  flriftly  a  payment. 
When  the  plaintiff  fays  in  his  anfwcr,  that  he  was 
aware  the  goods  were  not  paid  for,  he  only  mealis 
he  knew  the  bills  were  not  then  aftually  fatisfied.  If 
he  knew  that. Main's  acceptances  were  mere  moon- 
Ihine,  then  he  could  not  lawfully  intervene,  to  bar  the 
cpnfignor's  right  of  flopping  in  tranfitu.  But  he  had 
notice  of  nothing  to  preclude  him  from  taking  the 
indorfement,  if  ignorant  of  Main's  impending  infoU 
vency,  he  only  knew  that,  inflead  of  a  cafh  payment, 
bills,  which  were  then  running,  had  been  accepted  for 
the' value  of  the  goods.  His  Lordfhip  concluded,  by 
leaving  three  queflions  to  the  Jury :  i  ft.  Was  the 
tranfaftion  bond  Jide^  and  not  wiih  intent  to  defraud 
the  confignor  ?  adly.  Did  the  plaintiff  give  a  valuable 
confideration  for  the  indorfement  of  the  bill  of  lading, 
both  as  to  the  wines  and  the  brandies  ?  3dly,  Had  he 
notice  of  any  circumftance  to  preclude  him  from  ac* 
cepting  of  the  indorfement  ? 

The  Jury  having  found  a  verdifl:  for  the  plaintiff. 
Lord  Ellenborough  faid,  he  was  entitled  to  -da* 
mages  only  to  the  amount  of  the  fums  he  had  ad** 
vanced.  In  ftriSnefs,-  trover  was  fubftituted  for  de* 
tinue,  by  which  the  plaintiff  got  pofleffion  of  the  goods 
thcmfelves ;  but  if  the  plaintiff  here  were  in  poffeflioi| 
cf  ihe  goods,  he  would  be  anfwerable  for  the  furpluy 

8  l>^yon4 
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beyond  the  amount  of  his  advances ;  and  it  would, there- 
fore,  be  idle  to  give  him  a  verdict  for  the  whole  value 
of  the  goods,  as  he  would  afterwards  be  obliged  to 

refund. — It  was  then  agreed  that  the  damages  Ihould 

be  fettled  out  of  court,  upon  this  principle. 

JP^rky  Taddy,  and  Bolland^  for  the  plaintiff. 
The  4tt$rney  General  and  Paley  for  the  defendant. 

[Artornics  Palmer  U  Co.  rni'l  Crotidcr  k  Co.] 


Vt^d^  Haille  1/.  Smith  iB.  and  Newfom  v.  Thornton,  6  Es^ft. 

P.   5^4- — Walley  v.  Montgo-  17.— -Lickbarrow  «i;    Mafon,  % 

mery,    3  Eaft.    585.-00x6  v.  T.  R.  65.  i   H.  Bl.  'y^^l-  2  H. 

Harden,    4  Eaft.   an.— Salo-  Bl.  211.  5  T.  R.  367.  6  Eaft. 

moo*  T>.  Niffen,  a  T.  R.  674.—  ao.  n.  S.  C. 


KyMER  and  others  V.  SUWERCROPP.  Same  day. 

A  SSUMPSIT  for  goods  fold  and  delivered,  and  for  if  good*  .ve 

goods  bargained  and  fold. — Plea,    tlie  general  bro"kcr,  ihe*pfin- 

fflr.,^  •  cipal  is  liable  to 

*"^^-  the  vendor,  if 

Oil  the  loth,  17th,  and  24th  days  of  June  laft,  and  payment  be- 

on  the  I  ft  day  of  July,  the  plamtifFs  fold  by  public  t^hoT.yhlTe'hJ^' 

auftion  to  Meffrs  Kcnyon  and  Co.  coffees  to  the  value  firiTrk^orihc 

of  about  1100/.     By  the  conditions  of  fale,  the  goods  g«od«i«ih< 

i_  •    t_  broker.— 

vcre  to  be  paid  for  on  delivery,  and  were  to  be  weigh-  Sttui,  w  the  day 

cd  and  taken  away  within  one  month  from  the  day  .no'^f d**o  p"fs 

of  fale.    Thefe  coffees  were  bought  by  Kenyon  and  t'r^^^Z^l^ 

Co.  as  brokers  for  the  defendant;  which  was  not  »«»deuponihc 

known  to  the  plaintiffs  till  the' 8  th  of  July,  on  which  ^  Although  goodi 

*  J  are  ftupped  /n 

day  tranJitUf  the 
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vendor,  ofter  Jay  Kcnyoii  and  Co.  became  infol vent.  A  great  part 
eipircd,  m«y  of  the  coffce  had  prerioufly  come  to  the  defendant's 
BiSlcTi  ^nthi  hands,  the  warrants  for  the  delivery  of  it  from  the 
^foid'^'f "h"e**  Weft  India  Docks,  having  been  given  him  by  Kenyon 
was  ready  to  de-  ajjd  Co.,  who  had  rcceived  them  from  the  plaintiffs, 
price  uifig  paid.  For  fo  much  he  paid  Kenyon  and  Co.  by  accepting  a 

bill,  dated  15th  June,  drawn  by  them  upon  him,  for 
751/.  at  one  month  after  date,  which  was  fatisfied 
when  it  became  due.  The  refidue  of  the  coffee  was 
flopped  by  the  plaintiffs  in  iranjitu.  However,  at  the 
expiration  of  one  month  from  the  different  fales  re- 
fpeftively,  (called  the  days  of  prompt) y  they  fent  % 
clerk  to  demand  payment  of  the  defendant.  The 
clerk  on  one  of  thefe  occafions^  offered,  on  beirtg  paid, 
to  give  him  the  remaining  warrants,  although  he  had 
them  not  at  that  time  about  him ;  but  the  defendant 
refufed  to  pay,  faying,  he  was  advifed  by  his  attorney 
he  was  not  liable 

Park  now  contended,  that  the  adlion  could  not  be 
fupported,  either  for  one  parcel  of  coffee  or  for  the 
other.  As  to  the  firft  he  argued,  that,  though  in  ge- 
neral upon  a  fale  to  a  broker,  the  vendor  may  come 
upon  the  principal  when  difcovered  ;  the  doftrioc 
muft  be  taken  with  this  qualification,  that  Uie  prin- 
cipal has  not  previoufly  paid  the  price  of  the  goods  to 
his  broken  But,  *it  would  be  a  monftrous  injuftice  to 
permit  the  vendor,  after  giving  credit  to  the  broker 
.  alone,  and  after  lying  by  till  the  latter  receives  tfie 
money  from  the  principal,  to  refort  to  the  principal 
who  has  already  paid.  Here  the  defendant  would 
have  been  liable  to  the  plaintiffs  to  a  certain  extent, 
had  they  intervened  in  time  j  but  it  was  too  late,  after 

3  inducmg 
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inducing  him  to  pay  to  the  perfon  who  had  bought 
the  goods  for  him,  under  the  idea,  that  they  were 
fatiified  with  the  foivency  of  the  broker,  and  did  not 
look  beyond  him. — As  to  that  part  of  the  coffee 
which  had  been  flopped  in  tranjitti^  the  plaintiffs  could 
not  recover  the  value  of  it,  either  under  the  count  for 
goods  fold  and  delivered,  as  it  had  not  been  delivered, 
or  under  the  count  for  goods  bargained  and  fold,  as 
the  warrants  had  not  been  regularly  tendered  to  the 
defendant.  To  render  this  bargain  and  fale  binding 
on  him,  it  was  incumbent  on  the  plaintiffs  to  enable 
him  to  enjoy  the  benefit  of  it ;  but  in  faft,  the  goods 
had  been  completely  withheld  from  him,  and  the  con* 
trad  had  been  thereby  refcinded. 

The  Attorney  General  on  the  other  fide,  infilled  that 
this  cafe  could  not  be  diflinguiHied  from  Waring  v*  • 
Favcnck  (^).     The  goods  being  fold  to  be   paid  for 
at  certain  days,  the  plaintiffs  had  no  concern  with  any 
tranfafkions  between  the  parties  till  thofe  days  arrived. 
It  might  be  an  aft  of  kindnefs  in  the  defendant,  to 
give  this  acceptance  to  Kenyon  and  Co.  on  the  15th 
of  June;  but  if  it  was  a  payment  for  the  coffees,  it 
was  a  payment  in  his  own  wrong.  If  the  day  of  prompt 
had  been  fuffered  to  pafs  by  without  any  demand  be- 
ing made  on  the  defendant,  the  cafe  would  have  been 
altered  ;  but  to  hold  him  difcha^ged  under  the  acliit^l 
circumftances,  would  be  to  allow  a  fet-off  between 
him  and  his  own  broker. — -The  defendant's  refufal  to 
pay  for  the  goods  flopped  in  tranfitu  difpcnfcd  with 
a  tender  of  the  warrants. 


(fi)  Ante  85. 

Lord 


jia  CASES  AT  NISI  PR.IUS, 

Lord  Ellenborough, — A  pcrfon  felling  goods  is 
not  confined  to  the  credit  of  a  broker  who  buys  them 
but  may  refort  to  the  principal  on  whofe  account  they 
are  bought ;  and  he  is  no  more  afFe&ed  by  the  ilate 
of  accounts  between  the  two,  than  I  ftiould  be,  were 
I  to  deliver  goods  to  a  man's  fervant  purfuant  to  hi^ 
order,  by  the  confideration  of  whether  the  fervant 
was  indebted  to  the  mafter,  or  the  mafter  to  the  fer- 
vant. if  he  lets  the  day  of  payment  go  by,  he  may 
lead  the  principal  into  a  foppofition,  that  he  relies 
folely  on  the  l)roker ;  und  if  in  that  cJaie  the  price  af 
the  goods  has  been  paid  to  the  broker,  on  account  of 
this  deception,  the  principal  (hall  be  difcharged.  Biit 
here  payment  was  demanded  cf  the  defendant  on  the 
feveral  days  it  becatme  due,  and  no  reafon  was  given 
}iim  to  believe  that  his  broker  alone  was  trufled. 
He  has  received  a  great  part  of  the  coffee,  and  enjoyeH 
the  behefit  of  it ;  the  right  of  the  vendors  is  entire, 
imlefs  he  has  paid  them,  or  fome  perfon  authorized  by 
them  to  receive  payment  j  Kenyon  and  Co.  had  no 
fuch  authority ;  therefore  he  is  ftill  liable. — The  reft 
pf  the  coffee  was  flopped,  only  to  prevent  i(s  getting 
into  the  hands  of  the  infolvent  brokers  ;  and  as  pay- 
ment was  to  precede  the  delivery,  it  was  enough  if 
the  plaintifl's,  on  being  paid,  were  ready  to  have  de* 
livered  it. 

Verdid  for  the  plamtiffs. 

The  Attorney  General  and  BoUand  for  the  plaintiffs* 

Tark  and  Scarlett  for  the  defendant. 

*  [  Attoiniei,  Citwdtr  H  Co.  and  StarhJl 

HiBBSRT 
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HlBBERT  V.  SlIEE  AND  ANOTHER.  Saturday, 

Dec.  19. 

ASSUMPSIT  for  goods  bargained  and  fold.— Plea,   ^"  ^l^*"^';  ^^ , 
1  .rr   °  °  pood*  by  fa m pic, 

'  the  general  iilue.  if  the  bulk  <ioes 

not  act -id  with 
,  the  umple,  the 

At  a  public  fale,  on  the  9th  of  April  laft,  the  de-  poicufcr  it  not 

fendants  purchafed  of  the  plaintifi',  by  famplc,  fixteen  o^ply  fw  !^he^^ 

hoglheads  of  fugar,  at  eighty  fhillings  per  cwt.     On  frlVait'h^^H 

examining  the  fugars  purchafed,  it  was  found  ^hat  they  j^J^'J"^  l^\y^^ 

by  no  means  correfponded  in  colour  with  the  famples ;  p^^i  of  the  vcn- 

and  in  the  opinion  of  the  brokers  who  then  faw  them,  the  curtom  may 

they  were  lefs  valuable  by  five  or  fix  (hillings  a  hundred  umilr  TucVcit- 

weight.     The  plaintiff,  nsvcrihelefs,  required  that  the  f;";g.?in7hn;i'^' 

defendants  Quuld  take  the  fu^nirs,  on  being  allowed  a  fl^^d  goorf,  upon 

,  ^       ,  ,  ,  »"  allovtraficc 

conipenfation  for  the  inferiority;  infifting  that,  ac-   being  made  for 

cording  to  the  ufage  of  the  trade,  where  famples  have     *  *"  ^''o*»«y' 

been  drawn  without  fraud,  and  the  bulk  notwithftand- 

ing  proves  inferior,  fworn  brokers  are  to  be  called  in 

to  cftimate   the  difference,  and  the  vendor  making 

an   allowance  for    this,    the  purchafer   mufi;  (land 

to  his  bargain. — The  defendants  refufed  to  accede  to 

this  propofal  j  as  they  alleged  the  fugars  were  unfit 

for  the  purpofe  for  which  they  had  bought  them. 

It  appeared  that  the  hogfheads  of  fugar  in  queftion 
arrived  in  the  Weft  India  docks  in  the  end  of  Novem- 
ber i8o6,  and  that  in  purfuance  of  the  dock  act,  as 
they  were  landed,  famples  were  taken,  which  were 
the  lamples  exhibited  at  the  falc  on  the  9th  of  April 
following.  From  being  expofed  to  the  air  during  this 
long  interval,  they  had  become  much  whiter  than 
Vol.  I.  I  whcHL 
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when  originally  taken,  or  than  frefli  famples  drawn 
on  the  nth  of  April ;  although  the  latter,  on  bdng 
produced  to  the  jury,  now  appeared  nearly  of  the 
fame  hue.  The  witnefles  ftaied,  that  both  were  of 
equal  grain,  and  likely  to  contain  the  fame  quantity  of 
(accarine  matter,  fo  that  at  the  time  of  the  fi\le  they 
would  have  been  of  equal  value  to  the  fugar  baker  ; 
but  that  for  retail  much  more  depends  upon  the  eolour 
than  the  quality. — The  a£t  of  parliament  eq^jMes  the 
importer  of  fugars  at  any  time  to  obtain  frefti  famples; 
while,  the  purchafer  at  a  public  fale  has  no  means  of 
knowing  when  the  famples  exhibited  have  been  drawn. 

The  plaintiflf's  counfel  refted  their  cafe  chiefly  on 
the  ufage  ;  \^hich,  they  contended,  muft  govern  and 
explain  the  contrafb  between  the  parties.  In  fupporC 
of  it,  feveral  brokers  of  great  experience  were  exa^ 
mined,  who  fwore,  that  making  an  allowance  for.the 
difterence  was  the  common  mode  of  fettling  difpuces 
of  this  kind ;  although  they  had  known  a  few  in- 
ftanceS  where,  by  confent,  the  fugars  had  been  re- 
turned to  the  vendor. 

Lord  Ellenborough.— ITie  queflion  here  is, 
whether  the  contraft  has  becnfubftantially  performed. 
Does  the  fugar*  accord  with  the  fample  exhibited  at 
the  fale  ?  If  I  buy  a  commodity  wholly  difcordant  to 
that  which  is  promifed  me,  I  am  not  bound  to  accept 
of  a  compeiifation  for  the  diilimilarity.  This  is  not 
a  performance  of  the  contraS.  And  though  thei^ 
Ihould  prevail  an  habitual  mode  of  arrangement  be- 
tween dealers  in  the  article,  I  have  always  a  right  to 
fay,  "  is  this  what  I  meant  to  purchafe  ?"    A  fpirit  d 

cando| 
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candor  and  accommodation  may  lead  to  a  compromife 

between  the  parties ;  but  the  legal  mode  of  dealing  is, 

that,  if  the  article  agreed  on  is  not  fumiflied,  I  may 

x^eSt  it  and  keep  my  money  in  my  pocket. — It  appears, 

that  vfith  refpeft  to  fugars,  there  will  be  a  difiference 

between  the  bulk  and  the  fample,  where  the  fample  has 

been  for  fome  time  expofed  to  the  air ;  and  if  the  party 

hid  full  notice  when  the  iample  was  drawn,  he  might 

be  ex'^SSStd  to  calculate  upon  the  difference  ;  but  all 

that  i^  communicated  at  thefe  fales  is,  that  the  fugars  of 

^ich  famples  are  produced  lie  in  the  Docks,  and  the 

bidders  have  a  right  to  prefume  that  the  famples  have 

been  recently  drawn.     Did  the  fugar  in  queftion  then 

accord  in  quality  with  the  fample,  and  was  it  fit  for 

the  purpofes  in  the  contemplation  of  the  purchafers  i 

Verdid  for  the  defendants  (a). 

The  Attorney  General^  Garrciv,  and  A.  Moore^  for 
the  plaintiff. 

Park  and  Marryat  for  the  defendant. 

[ActofBicSi  Jf^iHter  &  Co.  ftod  RivtMgfn.} 


(«)   The  principle  of   thii  furcd,  hj  tendering  any  increafe 

w  has  beei>  applied  Id  many  of  preniium>  require  the  under- 

<*ker  contrtAt.     Thus,  in  in-  writers  to  c6nfirm  it.  The  riik  is 

fi"iace,  a  material  concealment,  not  that  bargained  for* — Cirtcrw. 

tnti  from  accident^  negligence^  Boehm,  3  Burr.  1909%— Ratcliffe 

MdfrrteBcy  or  miftak^,  it  fatal  v.  Shoolbred,  Park>  181.  Mar* 

ttthe  policy;  nOr  can  the  a^  (hall  349.-*- Emerig  t.  i.p.  ^, 


I  2  B£CKMriTjEi 
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Simeday.  BlCKWlTH  ANi)   OTHERS  V.    SYDZBOTHil 

Tihi*  ^ivef a  J^SSUMPSIT  cm  a  policy  of  infurance,  on  tl 

letter  from  the  Earl  of  Wvcombc  and  her  careo^  at  ani 

captain,  written  ^.            .                     '        •    .     r-             'i 

on  licr  arrival  in  FlCtOU  Ul  NOVa  ScOUa  tO  LlVerpOoI.  / 

a  foreign  pv.rt, 

giving  fucb  an 

account  of  her  at  _^         #t«t«                  •i'r»'o                     % 

to  render  it  pro-  Thc  ihip  having  amved  at  Pictou  on  the  : 

mufl[%emain^  May  1803,  failed  OH  her  homeward-bound  voy 

J^Tr'^fe  oftcing  *«  ^d  ^f  September*;  but  meeting  with  ftormy  v 

repaired,  beyond  was  obUffcd  to  Dut  into  Halifex  on  the  Qth  of  0< 

the  time  that  . 

would  be  nccef-  fo  difablcd  as  to  be  unfit  to  profecule  thc  voyafft 

faryforherio  jtirr 

uke  ill  her  poJicy  was  executed  on  the  19th  ot  June. 

cargo;  this  letter 
need  not  be  com- 

undcrwrtier»Vin^  -     T^c  firft  defcncc  fet  up  by  the  underwrite 

of  iffur^ncf '*^  that  the  fhip  when  fhe  failed  from  Piftou  was  r 

upon  her,  at  arnd  worthv.     To  make  out  this,  the  depcfition  w£ 

from  thc  foreign  ^               .ijr                ji_i_ 

port  10  a  port  I  n  of  a  man  who  had  furveyed  her  on  her  arr 

in"Srmaiion  on  *  Halifax,  and  who  fpoke  to  a  great  many  defic 

pa!t!"cS''  which  he  had  difcovered  in  her. 


called  for. 


The  Attorney  General  for  the  defendant  th( 
pofed  to  call  feveral  eminent  furvcyors  of  ihip 
had  never  feen  the  Earl  of  Wycombe,  and  to 
by  their  evidence,  that  a  ihip  in  the  ihite  in  wh 
was  fwom  to  have  been  on  thc  1 2th  of  Ofto 
Halifax,  could  not  have  been  feawor thy  on  the 
September  at  Piftou. 
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Ganow  for  the  plaintiff  objefted  that  this  was  an 

iiference  which  it  was-  for  the  jury  to  draw,  if  the 

fefts  would  warrant  it  ;  and  pointed  out  the  prejudice 

that    might  arife  from  afldng  the  opinion  of  a  witnefs 

on  SL  ftatement,   which  might    be  falfe,    and  was  at 

any  jrate  ex  pane.     But, 

Lord  Ellenborough    held    that  this  was   like  Upoeaqueflion 

examining  a  phyfician  or  furgeon  to  fay,  whether  iVaworihiJcfi* 

uporx    fuch   and    fuch    fymptoms,   a    perfon  .,whofc  xle^lSinct^^ 

life    -was    infured    could   at  the  time  of  the  infu-  p«rfon.  who 

ranee  have  been  in  a  good  ftate  of  health.     Where  her  condition, 

there  was  a  matter  of  ftill  or  fcience  to  be  decided,  ft-^'ishts  wh« 

the  jury  might  be  affifted  by  the  opinion  of  thofe  ^V/'itaiitd, 

peculiarly  acquainte4  with  it  from   their   profeflions  »o  fay  whether, 

or  pxirfuits.     As  the  truth  of  the  h&s  ftated  to  them  fworn  i©,  ihe 

was    not  certainly  known,  their   opinion  might  not  Opinion  fell' 

go  for  much  ;   but  flill  it  was  admiffible  evidence,  ^^'^^y  ^  "•*• 
The     prejudice    alluded  to   might  be    removed   by 
aflung  them  in  crofs-examination,  what  they  fhould 
think  upon  the  (latcment  of  fai^s  contended  for  on 
the  other  fide# 

The  witnefles  were  then  examineii  (a)  ;  but  did 
not  give  any  very  decided  opinion. 

The  Attorney  General  next  infilled,  that  at  the  time 
©f  cflfefting  the  policy  there  had  not  been  a  proper  dif- 
dofure  to  the  underwriters.  Immediately  before  this, 
a  letter  had  been  received  from  the  captain  of  the  (hip, 
4atcd  at  Piftou,  on  the  nth  of  May  ;  in  which  he 
I  — — — —  ' '     '         ■ 

(s)  Peak.  Law.  Ev.  190,  191. — 

1 3  Hates 
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ftates  the  damages  he  had  encountered  on  the  outwaM* 
bound  voyage,  and  defcribes  the  fliip  as  being  then 
unfeaworthy,  and  (landing  in  need  of  a  great  many 
repairs.  The  Attorney  General  allowed  that  after  the 
dedfion  in  Hayward  v.  Rogers  {a\  whatever  forms. an 
ingredient  in  feaworthinefs  need  not  bo  difqlofcd  by  tbo 
aflured  to  the  underwriter,  unlefs  information  on  the 
(iibjeft  is  particularly  called  for ;  ag  an  alTured  iin* 
plicdly  warrants  the  flilp  to  be  feaworthy.  But  ftill 
there  muft  be  a  difclofure  of  every  drcumftancc  which 
will  increafe  the  ri(k  ;  and  if  the  contents  of  this 
letter  flicwcd  the  rifk  to  be  greater  than  the  imder* 
Tyritcrs  might  otherwife  have  reafonably  fupjjofcd,  theu 
it  ought  to  have  been  commum'cated  to  them,  for  the 
purpofe  of  enabling  them  to  apportion  the  premium, 
although  not  for  the  purpofe  of  informing  them  ^s  to 
the  feaworthinefs  of  the  yeffel.  But  it  was  clear- 
that  from  the  very  difabled  (late  in  which  the 
Earl  of  Wycombe  was  defcribed  to  have  been  on  her 
arrival  at  Piftou,  fhe  mud  be  deta'med  there  to  be 
repaired  much  longer  than  would  be  neceflfary  to 
take  in  her  cargo,  even  if  Ihe  (houlu  at  laft  fail 
in  a  ftate  of  complete  equipment  ;  and  that  the 
rifk  which  the  underwriters  were  led  to  confider  at  a« 
fummer  ri(k,  would  be  turned  into  a  winter  one, 
which  was  much  more  dangerous,  jaid  from  whi<;h 
the  lofs  had  actually  happened. 

The  letter  was  given  in  evidence,  and  it  was 
allowed  that  it  had  not  been  communicated  when  the 
policy  was  effefted. 


(«)  4  EaR.  590. 

?iord 
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Lord  Ellenborouch  upon  this  part  of  the  cafe 
faid,  that  if  it  was  neceffary  to  have  difclofed  this  letter 
as  governing  the  time  when  the  fhip  ^ould  fail,  it 
would  in  all  cafes  be  neceifary  to  inform  the  under- 
writers where  any  repairs  were  wanting ;  and  he  be- 
lieved it  very  frequently  happened,  that  a  fhip  muft 
have  fomethmg  done  to  her  before  (he  would  fail  on 
her  homeward-bound  voyage.  If  the  underwriters 
wiflied'  to  have  particular  information  upon  this  fub- 
jeO,  they  ought  to  afk  for  it  ;  and  if  they  were  dif- 
pofed  only  to  infure  a  voyage  made  during  a  particular 
feafon  of  the  year,  they  fhould  (as  was  commonly  done 
with  Jamaica  fhips)  infert  a  warranty  in  the  policy, 
that  the  (hip  fhall  fail  on  or  before  a  certain  day.  He 
therefore  thought  the  communication  of  the  captain's 
letter  as  little  neceffary,  to  (hew  the  probable  ftay  of 
tlxe  fhip  at  Pidou,  as  to  fhew  whether  fhe  was  fea» 
worthy  before  the  commencement  of  the  voyage. 

The  plaintiflFs  had  a  verdi£l,  , 

Garrowj  Parky  and  Clarke  for  the  plaintiffs. 

The  Attorney  General  and  Holroyd  for  the  defendant. 

[Attornifs,  ITifidlt  and  M^Douftali.^ 


Carter v.Bohezn  3  Burr.  190 j.    NT.  t J 92$  Farkj  229. — Mar/h. 
'SJioolbrtd  V.  Nutt.  SUi,  after    book  I.    c.  zc. 


I  4  Wathman 
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Simedty.  WaITHMAN     AND    ANOTHER    V,  WaKEFIELB,    Esg, 


A'thotigh  •  huf- 
band  is  nut  cu- 
bft()iiing  with 
Vis  wife,  yet  if 
ibe  impruvi« 
dcntly  takes  up 
goods  of  a 
tr;»dcfm.in,  for 
which  he  would 
nut  oriierwife 
he  liahte,  tfen}*. 
fc:;ts  to  the  con- 
tik(\,  if  hiving 
any  Ctuirruul 
nvei  the  goodn, 
he  does  n;>tcaufe 
them  to  be  re- 
turni'd  To  the 
vendor — A  huf- 
I  and  is  liable     ~ 
for  neccfTaries 
furni(h*d  to  his 
wife  fu*tahle  to 
the  appe;trance 
in  life  he  permits 
l.er  to  affumo, 
though  greatly 
beyond  his  de- 
gree or  hl^  cii- 
cimftancex.-— 
Butifatradefman 
trufls  a  niariied 
woman,  dcctived 
by  the  falfe  ap- 
pearance flic  af- 
fumes,  when  by 
cautious  rnqui- 
riei  he  mighi 
have  afcertained 
her  real  (itua- 
tion,  hecannvt 
come  upon  the 
hufband  beyond 
the  extent  to 
Whif  n  th<'fc  en- 
quiries would 
have  flic*irn  him 
to  be  iCiponfibJe, 


ASSUMPSIT  for  goods  fold   and   delivered.— Pie^, 
the  general  iflue. 

The  plaintiffs  are  linen  drapers  in  Fleetftreet,  an4 
brought  this  aftion  againft  Mr. Wakefield,  a  barrifter  at- 
law,  to  recover  the  fum  of  34  /.   13  s.  being  the  valu^ 
of  certain  articles  of  drefs  fupplied  to  his  wife. 

The  goods  in  queftion  were  furniflied  in  the  end 
of  December  1805,  at  a  time  when  the  defendant  did 
not  cohabit  with  his  wife,  but  occafionally  law  her. 
When  (he  ordered  them  of  the  plaintiffs,  flie  called  at> 
their  fliop,  attended  by  a  man  dreffed  as  a  Uvery  fervant, 
and  talked  of  her  hulband  having  juft  taken  a  new 
houfe,  which  he  was  about  tp  fit  up  in  a  ftile  of  ele- 
gance. She  herfelf  was  then  living  in  furnifhed  lodgings, 
having  without  his  knowledge  removed  from  a  board-* 
ing  houfe  in  which  he  had  placed  her.  Soon  after  ihe 
had  the  things,  a  clerk  of  the  plaintiffs  called  upon  her^ 
and  infifted  upon  either  having  them  back  again,  or 
being  immediately  paid  for  them.  Upon  this  occafion 
the  defendant  was  prefent,  ?ind  he  wilhed  that  all  the 
articles  ihould  be  returned  j  but  Mrs. Wakefield  ufing. 
very  violent  language  refufed  to  give  up  any  part  of 
them. — They  cpnfifted  of  materials  for  making  up 
eight  or  ten  fafhionable  dreffes,  ' 

The  defence  wa^,  that  thefe  goods  were  neither 
neceffaries,  nor  fuitable  to  the  circumftances  *  of  the 
defendant  ;  and  that  therefore,  as  he  was  not  living 

with  his  wife  when  they  were  fupplied  to  her,   he  was 

uoi 
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not  liable  for  them.  In  fupport  of  this,  it  appeared  that 
ftortly  before,  fhe  had  a  welUfurnifhed  wardrobe  for 
a  lady  in  the  middling  rank  of  life,  which  the  judge 
held  the  jury  might  prefume  to  have  been  given  her 
by  her  hufband  ;  and  that  his  whole  incom.c  amounted 
to  one  hundred  pounds  a  year,  allowed  him  by  his 
brother. 

Lord  Ellenborough. — Where  a  huftand  is 
li\'ing  in  the  fame  houfc  with  his  wife,  he  is  liable 
to  any  extent  for  goods  which  he  permits  her  to  receive 
there  ;  flie  is  confidered  as  his  agent,  and  the  law  im- 
plies a  promife  on  his  part  to  pay  the  value.  If  they 
are  not  cohabiting,  then  he  is  in  general,  only  liable  for 
fuch  neceffaries  as  from  his  fituation  in  life  it  his  duty 
to  fupply  \p  her.  But  even  wher6  they  are  parted, 
.  rf  the  hufband  has  any  controul  over  goods  impro- 
vidently  ordered  by  the  wife,  fo  as  to  have  it  in  his 
power  to  rectum  them  to  the  vendor,  and  he 
does  not  return  them,  or  gaufe  them  to  be  returned, 
he  adopts  her  aft,  and  renders  himfelf  anfwerable. 
Nor  is  it  any  excufe  in  law,  that  the  wife  is  un- 
niinageable  and  difobedient ;  as  he  muft  be  fuppofed  to 
cxcrcife  his  marital  rights  and  to  regulatfe  her  conduft. 
Therefore,  if  when  the  plaintiffs*  clerk  in  this  cafe 
required  the  goods  to  be  delivered  back,  they  had 
not  been  eloigned,  but  were  at  that  moment  in  the 
houfe,  it  was  the  defendant's  duty  to  have  compelled 
the  redelivery,  and  the  plaintiffs  are  entitled  to  a  ver- 
dift^—Again,  however  low  a  man's  circumftancea 
xMy  be,  if  he  allows  his  wife  to  affume  an  appearance . 
vhich  he  is  unable  to  fupport,  he  is  anfwemble  for  the 
fonfequences.   When  a  tradefman  is  thereby  deceived, 

7  ^^^ 
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the  lofs  mufl  fall  upon  him  who  connived  at  the  decep« 
tion.  Whatever  may  be  the  hulband's  degree,  he 
fends  his  wife  out  into  the  world  with  a  credit  corref- 
ponding  to  the  rank  in  life  in  which,  by  his  fanfUon,  (he 
afie£bs  to  be  placed  ;  and  if  the  prefent  defendant  was 
at  all  privy  to  his  wife's  going  about  attended  by  a  foot- 
man, and  pretending  to  be  in  a  (late  of  affluence,  he 
may  be  liable  to  a  greater  extent  than  if  he  had  confined 
her  to  a  mode  of  life  fuitable  to  his  narrow  fortune.— 
However,  it  is  the  duty  of  tradefmen  to  make  enquiries 
before  trufting  a  married  woman  who  is  a  ftranger  to 
them  ;  and  the  plaintiflfs  do  not  feem  to  have  taken  the 
pains  they  were  bound  to  do,  to  afcertain  the  defend- 
ant's refponfibility.  Therefore,  as  they  have  trufted 
his  wife  for  want  of  information  which  might  eafily 
have  been  obtained,  if  they  receive  a  verdidk  at  all, 
their  demand  fhould  be  reduced  to  the  charge  for 
neceifaries  fuitable  to  the  circumflances  of  the  de« 
fendant. 

« 

The  jury  notwithftanding  gave  the  plaintiff^  a  ver* 
difl:  for  the  full  fum  of  34/.  131. 

Park  and  Bollandior  the  plaintiffs. 

The  Attorney  General^  Garr&w^  and  Marrjai  for 
the  defendant* 

[ Attorniety  Smith  and  j^ddit.'] 


^dSr  Etherington  «.  Parrott,  Prentice^  2  Stra.  isi^.^— Harris 

X  Salk.  xiS.-^Manby  V.  Scottj  v.  Morris »  4  Efp.  Caf.  41. — 

I    SicL   109.— Man  waring    «.  Bui  N.  P.   ijj.^^-Feak.  Law 

g^ndt,   2  Sur.  706.— Polton  v,  Et.  235,  (S. 


GORQON 
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GORBiOK  V.  RiMMINOTON*  Mordar, 

Dec,  »j, 

^HIS  was  an  zQdon  on  a  policy  of  infurance  on  the  ^  t^he  faptain 

plaintiff's  commiilion  and  privileges  as  captain  of  burnt  hrr,  to 

the  (hip  Reliance,  from  Briftol  to  the  coaft  of  Africa,  uni^\tZ  Ih^ 

during  her  ftay  and  trade  there,  and  from  thence  to  encmyl^Vhit  i, 

all  or  any  of  the  Weft  India  Iflands.     The  declaration  *  !**f'  ^y^''' 

^  .  within  the 

fitted  .the  lofs  to  be  by  ^re^  in  order  to  prevent  the  mining  ©f  th$ 
vcffd  and  her  cargo  from  falling  kito  the  hands  of  the  ^  *^^' 
lung's  enemies. 

The  Reliance  failed  from  Briftol  on  the  4th  of  May 
1804,  and  arrived  on  the  coaft  of  Africa  about  die  midt 
<Ue  of  June*  On  the  24th  of  that  month,  being  then  ip 
the  river  Gambia,  fhe  was  chafed  by  aFrench  privateer, 
of  greatly  fupcrior  ftrength.  She  tried  to  efcape  j  but 
finding  that  die  privateer  rapidly  gained  upon  her,  the 
capuin  and  crew  difcharged  her  guns  down  her  hatch- 
ways, 2^nd  having  fet  her  on  fire  in  feveral  places, 
rowed  aihore  in  the  long  boat. 

The  fafts  were  not  difputed  ;  and  the  only  queftion 
was,  whether  this  was  a  lofs  by  fire  and  within  th^ 
perils  infured  againft  ? 

}^ord  ELLENBORoycH.— ?The  cafe  is  new ;  but  I 
am  clearly  of  opmion,  that  the  plaintiff  is  entide4  to 
recover.  Fire  is  exprefsly  mentioned  in  the  policy,  as 
one  of  the  perils  againft  which  the  underwriters  under- 
fake  to  indemnify  the  afiured  j  ^d  if  th^  fliip  is  de- 

ftroye4 
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ftroyed  by  fire,  it  is  of  no  conf^jquencc  whether  this  is 
occafioned  by  a  common  accident,  or  by  lightning,  or 
by  an  a£t  done  in  duty  to  the  ftate.  Nor  can  it  make 
any  difference  whether  the  ihip  is  thus  deftroyed  by 
third  pcrfons,  fubjedlsof  the  king,  or  by  the ,  captain 
and  crew  acting  with  loyalty  and  good  faith.  Fire  18 
(till  the  caufa  caufans^  and  the  lofs  is  covered  by  the 
policy. 

Verdia  for  the  defendant. 

The  Attorney  General  and  Bamfier  for  the  plaintiff*. 

Carrow  for  the  defendant. 

[Attomicti  Sweet  and  Bn/vn//,^ 


Although  this  point  of  infu- 
ranee  law  be  new  in  Englandi  it 
has  long  been  decided  in  foreign 
countries  that^  as  the  mailer  is 
jullified  in  burning  the  fhip  un- 
der fuch  circumftances,  the  in- 
furer  is  liable  for  die  lofs.  Po- 
thier,  h«  t.  n.  53.  Valin,  art.  26. 


h.  t.  So  it  has  been  heldf  that 
the  infurer  is  liable^  if  a  /hip  it 
burnt,  without  any  fault  in  the 
mailer,  from  an  apprehenfion 
that  fhe  has  the  plague  on  boards 
and  to  prevent  the  infe6lion  from 
fpreading.     J^merigoni  tonu  |. 

J>-  434- 


$aine  day. 

If  money  h.f  CrOCKFORD  V.  WiNTER, 

Vcn  obtained 
^y  means  of  a 

Jor  mon^ytad"     A  SStJMPSIT  for  money  had  and  received,    Pica, 
'and  rrceived  lies  the  general  ifluc. 

t»  recover  it  *^ 

luick ;  to  which 

it  is  no  a..fwcr,        Qn  thc  a6th  Nov.  1 790,  Ann  "W^atfon  made  her  laft 
ant  it  re«ny  enl   will }  whcreby  ^*  fhc  gavc  and  bequeathed  cooA  %  per 

titled  to  the     '  ^  ^  ^r 

fnoney»  if  his  ^^* 

richt   (•  it  deptndt  upon  a  qucftioa  not  of  CQmmon  Uw  j^Ji^di6^i•n• 
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cent,  confolidated  annuities  to  truftees  (of  whom  the 

plaintiff  is  the  furvivor)  in  truft,  to  pay  the  intercft  and 

dividends  thereof  unto  her  daughter  Elizabeth  Troup, 

wife  of  James  Troup,  during  the  term  of  her  natural 

life  ;  and  the  like  fum,  in  trud,  to  pay  the  intereft  and 

dividends  thereof  unto  Ann  Winter,   the  teftatrix*s 

other  daughter,  wife  of  William  Winter,  during  the 

term  of  her  natural  life  j  and  upon  this  further  truft, 

that  upon  the  deceafe  of  each  or  either  of  them  the 

.  faid  Elizabeth  Troup  or  Ann  Winter,  the  faid  truftees 

fhould  fell  the  faid  500/.  fo  given  to  each  of  them  for 

life,  and  pay  and  divide  the   fame  equally  to  and 

amongft  the  feparate  and  refpeftlve  children  of  the 

faid   Elizabeth  Trcup   and  Ann  Winter,   (hare  and 

fhare  alike,  as  they  fliould  feverally  attain  their  re- 

fpeftlve  ages  of  2 1  years/*     The  teftatrix  died  foon 

after  making  her  will. 

In  Auguft  1804,  Ann  Winter  having  been  fomc 
years  dead,  the  defendant,  her  fon,  came  to  the 
Bank  of  England,  and  claimed,  as  being  her  only  fur- 
Yiving  child,  and  having  attained  the  age  of  21,  to 
have  the  500/.  3  per  cents,  transferred  into  his  name. 
He  was  told,  it  was  neceffary  to  produce  a  certificate 
of  the  marriage  of  his  mother  with  WilKam  Winter, 
A  certificate  was  in  the  fequel  produced  accordingly, 
purporting  to  be  figned  by  the  Rev,  William  Hague, 
and  ftating  a  marriage  to  have  been  celebrated  by 
die  Rev.  John  Hogarth,  on  the  1  ith  day  of  March, 
1782,  at  the  chapel  of  All  Saints,  in  Newcaftle-upon- 
Tyne,  between  William  Winter,  of  the  parilh  of 
Chapton,  in  the  county  of  Northumberland,  and  Ann 

Watfon, 
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Watfon,  fpinfler,  of  the  faid  chapelry,  in  the  prefence 
of  Robert  Longftaff  and  Margaret  Kilpatrick,  atteft* 
ing  witnefles  to  the  regilter. 

The  Bank  officers  flill  required  an  affidavit  of  the 
genuinenefs  of  this  certificate ;  upon  which,  William 
Winter  the  father  went  before  the  Lord  Mayor,  and 
fwore  that  he  had  feen  it  copied  from  the  regifter*' 
and  (igned  by  Mr.  Hague.  A  regular  certificate  of 
^the  defendant's  baptifm  having  been  likewife  fumifhed, 
the  flock  was  transferred  into  his  name,  and  he  foon 
after  fold  it  for  284/.  71.  6d.  To  recover  this  fufn, 
/  with  intereft,  was  the  obje£t  of  the  prefent  aftion. 

On  the  part  of  the  plaintiff  it  was  proved,  that  the 
certificate  of  the  marriage  was  a  forgery.  William 
Winter,  the  father,  had  obtained  a  certificate  from  the 
curate  of  All  Saints,  in  Newcaftie,  regularly  taken 
from  the  regifler  of  that  chapelry,  of  the  very  fame 
tenor;  except  that  the  names  of  the  pardes  flood 
**  John  Haftings  and  Ann  Wilfon.*'  This  he  had 
copied  with  great  nicety,  fubflituting  his  own  name^ 
and  that  of  Ann  Watfon,  his  fuppofed  wife.— The 
plaintiff's  cafe  being  clofed. 

The  Attorney  General^  for  the  defendant,  allowing 
the  above  fads  to  be  true,  flill  maintained  that  he 
ihould  entitle  himfelf  to,  a  verdi£k.  He  fhould  prove, 
that  notwithflanding  this  forgery,  a  marriage  had 
been  regularly  celebrated  ,  between^William  Winter 
and  Ann.  Watfon,  on  the  nth  day  of  March,  1782^ 
at  All  Saints  in  Newcaflle.    This  wa$  aSually  the* 

8  marriage 
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marriage  mentioned  in  the  regifter  between  John 
Ka/Uogs  and  Ann  Wilfon.     The  defendant's  father 
and   mother,  for  fome  family  reafons,  had  affumed 
thefG  feigned  names,  and  had  been  married  under 
them ;  as  would  be  fwom  by  Margaret  Kilpatrick,  the 
furviving  attefting  witnefs,  and,  if  neceffary,  by  WiU 
fiam.  Winter  himfelf.     The  latter,  thinking  that  diffi- 
culties might  arife  at  the  Bink  from  the  feigned  names 
in  tl^e  certificate,  had  copied  it,  inferting  the  true  ones; 
but    this  was  entirely  without  the  knowledge  of  the 
defendant,  who  therefore  appearing,  to  be  legitimate, 
woLild  be  entitled  to  retain  the  legacy  which  he  had 
receiyed,  and  which  he  might  at  any  time  recorer 
baclc,  if  the  prefent  a£tion  fhould  he  held   to  be 
maintainable. 

Lord  ELLtNBORouGH. — Affuming  that  a  regular 
inax-riage  did  take  place,  'and  can  be  eftablifhed,  I  ftill 
Aink'that  there  ought  to  be  a  verdidt  for  the  plaintitK 
The  queftion  as  to  the  defendant's  right  to  the  legacy 
canjiot  properly  be  decided  here,  but  mufl  be  left 
^P^n  to  the  fpiritual  court.     By  means  of  a  falfe 
▼ou^cher,  he  difpoffeffed  the  truftee  of  money,  which, 
Ac   latter  had  a  right  to  hold,  till  the  point  was  duly 
ifcertained,  who  was  legally  entitled  to  it.     I  will 
^^me  that  the  defendant  was  not  privy  to  the  fraud  j 
^^^  his  father  was  his  agent ;  and  for  the  frauds  of  an 
*g^xit,  the  principal  is  civilly  liable.     The  plaintiflF  has 
^  ^ght  to  be  replaced  in  the  fituation  in  which  he  flood 
before  the  fraud  was  pi*a6tifed  upon  him ;  leaving  you 
to  litigate  the  queflion  in  the  proper  forum.     Other- 
vife,  by  means  of  fraud,  all  forts  of  teflamentary 
<\^cftions  might  be  brought  into  the  courts  of  com- 
mon 
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mon  law.  If  the  parties  were  married,  yoii  have  a 
good  cafe  in  the  ecclefiaftical  court ;  and  perhaps  a 
queftion  of  fomc  nicety  may  arife  there,  whether,  they 
living  as  man  and  wife,  and  the  tcftatrix  confidering 
the  defendant  as  their  legitimate  fon,  he  would  or 
would  not,  either  way,  be  entitled  to  the  legacy.  But 
thefe  are  queftions  alieni  fori;  and  to  difcufs  them 
here,  would  be  to  permit  the  defendant  to  take  ad« 
vantage  of  the  fraud  of  his  agent. 

The  Attorney  General  urged,  that  this  adion  for 
money  had  and  received  was  an  equitable  a£lion,  in 
which  fubftantial  juftice  was  to  be  done  between  the 
parties,  according  to  their  refpeftive  rights  ;  and  put 
the  cafe  of  the  obligee  of  a  valid  bond  by  means  of  a 
trick,  getting  payment  of  the  bond  from  the  executor 
of  the  obligor ;  under  which  circumftances,  he  con- 
tended, no  a£tion  would  lie  at  the  fuit  of  the  executor, 
to  recover  the  money  back. 

LordELLENBORouGH. — ^Equity  here  requires  that 
the  parties  Ihould  be  replaced  in  their  former  fituation. 
Whatever  it  might  be  'with  queftions  properly  of 
common  law  jurifdiftion,  fuch  as  belong  to  another 
tribunal  cannot  be  thus  entertained.  I  ought  not  to 
try  any  teftamentary  caufe  which  does  not  arife  before 
me  incidentally.  Therefore,  although  a  marriage  fhould 
be  proved,  I  will  dired  the  jury,  that  this  is  no  anfwer 
to  the  prefent  aftion,  and  that  he  who  obtains  money 
by  means  of  a  forged  voucher  cannot  retain  it. 


It 
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it    "%?vas  then  agreed  to  go  into  evidence  of  the  mar- 
yiag^^ — ^for  ^his  purpofe,  that  if  the  fad  was  made  out 
totln.e  fatisfaQion  of  the  jury,  the  defendant  (houldbe 
at  Ul>crty  to  move  to  fet  afide  the  verdift  for  the  plain* 
tS^    and  to  enter  a  nonfuit.     Accordingly,  Mrs.  Mar- 
garet Wood   (late  Margaret  Kilpatrick)  was   called, 
and  fwore   that  fhe  was  prefent  at  the  marriage  of 
"William .  Winter  and   Ann  Watfon,  under  feigned 
names,  as  above  defcribe^,  and  that  for  fome  time  after 
the  marriage  they  had  refided  in  her  houfe.     She  was 
corroborated  by  William  Winter  himfelf,  who  alledged 
as  a  reafon  fc^r  affuming  a  feigned  name,  that  he  was 
at  the  time  tutor  in  a  gentleman's  family,  who  he  ap* 
prehended  would  have  turned  ham  off,  on  learning  that 
he  was  married. 

However,  there  were  various  contradifUons  in  the 
evidence  of  both  the  witnefTes  ;  and  the  jury  found 
that  there  had  been  no  marriage. 

The  plaintiff  had  a  verdifl:  for  the  produce  of  the   Although  mo- 

*  .  *  ^  ncy  bas  bcf « 

ftock ;    but  Lord  Ellenborough  would  not  allow  in-   obtained  fr.m. 
tereft,  faying  that  the  fraud  did  not  take  this  cafe  out   rcit  wiii  notbe 
of  the  rule  he  had  formerly  laid  down.  onXt  Tc^unt, 

in  an  a6)ion  uf 

GanroWy  Fark,  and  Taddy^  for  the  plaintiff.  cov«r  ii  back. 

The  Atumey  General  and  Andrews  for  the  Defen^. 
liant. 

[Attornics,  IVtnttr  Ic  Ca  and  Meymott.]  — 


f^  De  HaTilbnd  v,  Bowerbank^  dhte,  50. 

Vol.  I.  K  Bennett 
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Same  day.  BeNNETT   V.  FaRNE1-L. 

A  bill  of  ex-  rpHIS  was  an  aflion  agalnft  the  defendant  as 
fnyabietoa  acceptor  of  a  bill  of  exchange  for  ;^  500.  dated 

©r  WiTd!^,^  !r    25th  March  1805,  ^^  ^^o  months  after  date. 

neiiher  in  eff«^ 
.piyable  to  the  ^        ^  n  r*         ti  •  •  i-ii_ 

order  of  the  The  nrll  count  of  the  declaration,  m  which  the 

Nearer/ but  ir  plaintiff  claimed  as  indorfee',  ftated  the  bill  to  have 

H^eteVif**  hceii  drawn  by  Robert  Abney,  payable  to  the  order 

^Thlid^l^of^^  of  the  fald  Robert,   by  the  name  and  addition  of 

f uch  a  bill,  ai  the  Gcorge  Abney,  cfq,  and  after  being  accepted  by  the 

coohdeivtion  for  o  y '       "1  o  r  J 

it!  being  indorf-  defendant,  to  have  been  indorfed  by  Robert  Abney  to 

ed  to  him,  gets  ...  ••«••« 

into  Che  hands  of  the  plaintiff.  In  the  fecond  count  the  plaintiff  clamicd 
in«y  be  recol  38  bearer ;  and  having  fet  out  the  bill  as  drawn  by 
nwey  had  and    Robcrt  Abney,  payable  to  George  Abney,  efq.    or 

order,  and  accepted  by  the  defendant.    It  averred, 
**  that  when  the  faid  laft-mcntioned  bill  of  exchange 
*'  was  made,  there  was  no  fuch  perfen  as  George 
'^  Abney,  the  fuppofed  payee  named  in  the  bill  j  but 
^  that  the  faid  name  of  George  Abney  was  merely  fic- 
*^  titlous  J  by  reafon  whereof  the  fum  of  money  fpecified 
*'  In  the  faid  lafl-mentioned  bill  of  exchange,  became 
and  was  payable  to  the  bearer  thereof,  according  to 
the  effeft  and  meaning  of  the  fame  bill ;" — adding, 
that  the  plaintiff  became  bearer  of  the  bill  for  a  good 
and  valuable  confideration.     There  was  a  third  county 
in  the  common  form  on  a  bill  or  note  payable  to 
bearer ;  with  the  ufual  money  counts. — Plea,  the  ge- 
neral iffue. 

Park 


received. 
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'Park  in  opening  the  cafe  for  the  plaintiff  ftated,  that 
the  bill  was  adually  made  payable  on  the  face  of  it  to 
George  Abney,    The  drawer  had  orice  had  a  brother 
of  that  name ;  but  he  had  been  long  dead.     There- 
fore it  was  the  fame  as  if  it  had  been  drawn  payable 
to  a  fiditious  perfon ;  and  although  the  indorfement 
was  made  by  the  drawer,  Robert  Abney,   not  by 
George  Abney  the  fuppofed  payee,  yet  under  the 
drcumftances^     that  was  quite    fufEcient,   as  upon 
the  authority  of  the  cafes  of  Tatlock  v.  Harris  \a\ 
Vcre  V.  Lewis  {b\   and  Minet  ^^  Gibfon  (^),  a  bill 
payable  to  a  fiditious  perfon  is  payable  to  bearer. 
Tlu8  it  would  be  enough  for  the  plaintiflFto  prove  that 
he  became  be&rer  of  this  bill  for  a  good  and  valuable 
iSonfideration.     But  it  not  only  could  be  proved  that 
he  bad  become  fo,  but  letters  from  the  defendant 
vould  be  read  acknowledging  this,  and  praying  for 
farther  time  to  pay  the  bill. 

Garrow  for  the  defendant  faid,  that  a  cafe  almoft 

the  lame  with  that  now  opened  had  beeijk  decided  by 

Lord  Ellenborough  himfelf  at  the  Sittings  after  Hillary 

Term  1805.    He  then  read  a  note  of  the  cafe  of  Were 

and,  others  v.  Taylor,  which  was  nearly  as  follows : 

**  Aftion  on  a  bill  of  exchange  payable  to  Watts  or 

order.    No   fuch   perfon  exifted.     Erjkine  for  the 

plaintiffs  infifted,  on  the  authority  of  Tatlock  n).  Harris, 

that  this  muft  be  taken  as  payable  to  bearer.     He  flated 


(if)  3  T,K.  174.  ic)  3  T.  R.  481.    I  H.  BL 

(*)3  T.R.  i3*.  569. 
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that  the  produce  of  the  bill  had  come  to  the  hands  of 
the  dcieiulant.  Lord  Ellenborough  faid  that  would 
be  the  bell  cafe  to  make  for  the  plaintiffs :  But  he 
lliould  hefilate  very  much  before  he  fiiculd  hold  that 
this  bill  could  be  ccnfidercd  payable  to.  bearer ;  the 
very  form  of  the  bill  was  conUai  y  to  fuch  a  fuppofi- 
tion,  and  the  cafes  on  tJ:e  fubjicl  had  been  much 
doubted. — Accordingly,  the  plaintiiTs  failing  to  (hew 
that  the  produce  of  the  bill  hiid  ccme  to  the  ufe  of 
the  defendant,  they  were  nonfuited." 

Park  fiiid  he  underftood,  that  hi  the  Court  of  Gom- 
tnon  Pleas  an  action  was  brought  immediately  after, 
on  another  bill  of  the  fame  {Cl  and  framed  exactly  in 
the  fame  manner^  in  which  tliC  plaintitf  was  allowed  to 
recover, 

Lord  Ellenborottgh. — Mufl  not  that  have  been 
under  the  count  for  money  had  \x\A  received  ? 

Comyn,  amicus  cur'icCy  obfcrved  that  he  had'been  in  - 
the caufe  alluded  to  in  the  Clonimon  Pleas;  and  that 
his  Lcrdfliip's  conjeclure  was  right ;  as  they  had  there 
proved  that  the  defendant  had  received  money  for  the        f 
bill,  which  had  been  paid  by  the  plaintiff  in  difcount-        . 
kig  it. 

Lord  Ei.LENBOROUGH. — I  Will  admit  any  evidence 
of  value  having  been  received  by  the  defeadant.  If 
Bt^nnett's  money  har>  found  its  way  to  him,  he  fhall  not 
be  allowed  to  retain  it.  In  that  cafe  he  has  money  drily 
in  his  hands  belongbg  to  another  perfon ;  and  it  may 

be 
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le  recovered  from  him  as  money  had  and  received.  But 

iie  bill  being  made  payable  to  Geo'ge  Ahncy  or  order^ 

die  plaintiff  cannot  fuc  upon  it,cit!icr  as  the  mere  bearer, 

or  as  indorfee  of  Robert  Abney.  Where  a  bill  is  payable 

to  the  order  of  a  particular  perfon,  an  order  from  this 

pcrfon  muft  be  fhcwn  by  any  one  v/ho  would  make 

Utle  to  the  bill. 

Plaintiff  nonfuitcd, 

Park  and  Holroyd  for  the  plaintiff, 

Garrow  and  Gurney  for  the  defendant, 

f  Atromiej,   England  and  jl.Umt.'] 


Almoil  all  the  modern  cafes 
Bpon  this  queftion  arofe  out  of 
the  bankruptcy  of  Livefay  &  Co. 
wdGibfon  &  Co.  who  negotiated 
»3|si  with  fictitious  names  upon 
wcm,  to  the  amount  of  nearly  a 
^f^ficrling  a  year.  The  firft 
ofc  was  Tatlock  v.  Harris, 
$T.  R.  174.  in  which  the  court 

of  K.B.  held  that  the  bond  fide 

kolderfor  a  valuable  con  fidcration 

«f  »  bill  drawn  payable  to  a  fic- 

titJoas  perfon,  and  indorfed   in 

that  name  by  the  drawer,  might 

Itcover  the    amount   of    it   in 

taadion  againft   the  acceptor, 

fi)r  money  paid  or  money  had  and 

leoeivcd  \  upon  the  idea,  that 

Acre  was  an  appropriation  of  fo 

pD^b  Money  to  be  paid  to  thp 

K3 


perfon  who  fliould  become  the 
holder  of  the  bill.  In  Vere  v. 
Lewis,  3  T,R.  182,  decided  t'le 
fame  day,  the  court  hclJ,  there 
was  no  occafion  to  pro  ye  that 
the  defendant  had  received  any 
value  for  ttle  bill ;  as  the  mere 
circumllance  of  his  acceptance 
was  fufficicnt  evidence  of  this; 
and  three  of  the  judges  thovghi 
the  plaintifT  might  recover  on  a 
count  which  ftated  that  the  bill 
was  drawn  payable  to  hearct.-^ 
Minet  V,  Gibfon,  3  T.  R.  481. 
put  this  point  dire£tly  in  iffue, 
and  the  unanimous  opinion  of 
the  Ctnirt  wa?,  that  where  the 
circumllance  of  the  payee  being 
a  fictitious  perfon  is  known  to 
the  acceptori  the  bill  is  in  effeft 

p«7ublf 
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payable  to  bearer.  Soon  after,  the 
court  of  C.P.  laid  down  the  fame 
.  dodrinein  Collis  v.  Emet,  i  H. 
Bl.  3 1  J.  This  decition  was  ac- 
qaiefced  in  ;  but  Minet  v.  Gib'p 
fon  was  carried  up  to  the  Houfe 
of  Lords,  I  H.  Bl.  569.  The 
opinions  of  the  judges  being 
then  taken,Eyre,C.B.(p.698.) 
and  Heathy  J.  (p.  619),  were  for 
reverfing  the  judgement  of  the 
Court  belowy  and  Lord  Thurlow, 
C.  coincided  with  them,  (p.  6  25), 
but  the  other  judges  thinking 
otherwife,  judgement  was  affimi- 
ed.  Pari.  qaf.  8vo.  ii.  48.    The 


lad  cafe  upon  the  fub} 
ed  is  Gibfon  v.  Hui 
Bl.  187.288.  which  a 
the  Houfe  of  Peers  u 
murrer  to  evidence 
which  it  was  held,  t 
a£iion  on  a  bill  of 
againil  the  acceptor, 
that  he  was  avvare  of 
being  fictitious,  cvid 
miffible  of  the  circun^l 
der  which  he  had  accc 
bilk  payable  to  fidlitio 
rtJe  Tuft's  cafe,  L 
Law,  20,6. 


8»me  day. 

An  underwriter 
who,  upvH  a  full 
difclofure  of 
faA«,  has  figned 
his  initials  to  an 
adjuftment  on 
the  policy,  w  th- 
out  paying  ilic 
lofs,  is  nor  pre- 
cluded ^ifiei- 
wards,  in  an 
a£tion  againft 
nim,('om  taking 
advanr:tge  of  cir- 
cumftanres,  with 
which  hf  had 
been  m;»de  ac- 
quaintcd»  before 
figning  the  ad- 


Herbert  v-  Champion, 

A  SSUMPSrr  on  a  policy  of   infurance 
fliip  Ganges,  to  and  from  the  Southeri 
Fifliery. 

The  fhip  failed  from  the  Downs,  under  a 
the  Fury  floop  of  war,  on  1 2th  December  1 
Pottfmouth,  and  before  her  arrival  there  was 
by  a  French  prirateer.  The  defence  was,  tha 
from  the  captain,  dated  5th  December,  dating 
was  to  fail  imder  convoy  of  the  Fury,  though 
on  the  6th  of  that  month,  had  not  been  comm 
to  theunderwritler  before  cffedting  the  policy,^ 
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not  till  the  12th  or  13th  of  January ;  all  the  broker   Q".  «torhe 
then,  faid,  having  been,  that  the  fliip  had  failed  about  juftmem  whta 
three  weeks.     This  letter,  it  was  contended,  would  f^daiiy^" 
have  induced  them  to  make  inquiries  whether  the 

Ganges  had  reached  Portfmouih,  and  would  have 

Ihewn  her  to  be  a  miffing  (hip. 

To  this,  two  anfwers  were  given  on  the  other  fide : 
ill.  The  defendant  on  12th  March  1806,  after  read- 
ing the  letter  in  quellion,  together  with  feveral  others, 
fubfequently  written  by  the  captain  while  a  prifoner 
at  Verdun  and  giving  a  full  account  of  all  the  circum* 
ftances  of  the  cafe,  had  adjufled  the  policy  as  for  a 
total  lofs,  and  put  his  initials  on  the  back  of  it ;  which 
w  confidered  tantamount  to  an  order  for  the  money. 
— adly,  It  was  denied  that  the  letter  of  5th  December 
^>^  at  all  material  to  be  communicated. 

Park  for  the  plaintiff,  as  to  the  firft  point  contended^ 

uiat  an  adjuilment  made  on  a  full  dlfclofure  of  fads 

which  even  might  have  been  an  anfwer  to  an  adion  on 

the  policy,  was  conclufive.    In  Hogg  v.  Gouldney  (^i). 

Lex  C.  J.  was  of  opinion,  that  an  adjuflment  was 

fte  a  note  of  hand,  and  that  it  lay  upon  the  party 

urho  difputed  it  to  fhew  that  it  had  been  obtained  by 

fiaud*    This  rule  had  been  fince  relaxed ;  but  in 

Xod^ers  v.  May  lor  (3),  Lord  Kekton  faid,  he  did 

HOC  think  it  necefTary  to  declare  on  the  adjuflment 

il^edally,  and  that  it  was  prima  facie  evidence  againft 


(tf)  Beawes  Lex.  Mer.  310. 

(f)  SittiDgi  after  Trinity  Term  1790,  Park,  zx8. 
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the  defendant.  And  in  the  late  cafe  of  Bilby  v.  Lum- 
ley  (tf),  the  Court  of  K.  B.  held,  that  money  paid  by 
one  with  full  knowledge  of  all  the  circumftances, 
cannot  be  recovered  back  again,  on  account  of  fuch 
payment  having  been  made  under  an  ignorance  of  the 
law. 

The  Attorney  General  denied  that  the  laft  cafe  was 
in  the  flighted  degree  in  point ;  as  the  money  had 
there  been  aftually  paid.  The  diftinftion  was  between 
a  payment,  and  a  mere  adjuftment  of  the  lofs.  In 
Rodgers  v.  Maylor,  Lord  Kenyon  faid,  if  there  had 
been  any  mifconception  of  the  law  or  faft,  upon  which 
■*"  an  adjuftment  had  been  made,  the  underwriter  was 

not  abfolutely  concluded  by  it ;  and  in  De  Garron  v. 
Galbraith  {h\  in  which  the  whole  court  held,  that  if 
after  an  adjuftment,  the  underwriters  fufpefted  the 
honefty  of  the  tranfaftion,  the  plaintiff  muft  produce 
other  evidence ;  the  fame  Judge  obferved,  that  fliut- 
ting  the  door  againft  enquiry  after  an  adjuftment, 
would  be  putting  a  ftop  to  candor  and  fair  dealing 
ftmdngft  the  underwriters. 

Lord  Ellenborough. — There  are  two  queftrons 
here  to  be  confidered  :  ift.  As  to  the  conclufivenefs 
of  the  adjuftment ;  cdly.  As  to  the  materiality  of  the 
letter.—  ift.  The  cafes  are  clearly  diftinguifhable, 
where,  upon  a  difpute,  the  money  is  paid,  and  where 
there  is  only  a  prcmife  to  pay.  If  the  money  has  been 
paid,  it  cannot  be  recovered  back,  without  proof  of 
fraud ;  but  a  promife  to  pay  will  not  in  general  be 

m  ■    ■  ■         ■  ■  — iM^i     I  ■  ■  I  . 

(^)  a  Eaft.  469.  (*;  M.  T.  36  G.  3,  Park  n8. 

binding. 
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binding,  unlefs  founded  on  a  previous  liability.  What 
is  an  adjuftment  ? — An  admiffion,  on  the  fuppofition 
of  the  truth  of  certain  fafts  ftated,  that  the  affiired 
are  entitled  to  recover  on  the  policy^  Perhaps,  if  pro- 
perly ftaciped,  it  might  he  declared  on  as  a  promiffory 
inftrumcnt.  Here  it  i.^  a  mere  admiffion,  and  there 
was  no  confideration  for  the  promife  it  is  fuppofed  to 
prove.  An  underwriter  muft  make  a  ftrong  cafe  after 
fUlmitting  his  liability  ;  but  until  he  has  paid  th^ 
money,  he  is  at  liberty  to  avail  himfelf  of  any  defence, 
"which  the  fafts  or  the  law  of  the  cafe  will  furnift. 
adly,  Refpefting  the  letter,  his  Lordfhip  direfted  the 
Jury  to  confider,  whether  it  would  have  made  the  un- 
derwriters regard  the  Ganges  as  a  miffing  (hip,  and 
require  an  encreafed  premium  ;  or,  whether  it  either 
■would  not  have  excited  their  curiofity,  or  could  not 
have  led  them  to  any  ufeful  information. 

The  plaintiff  had  a  verdi£t. 

Fark  and  Marryat  for  the  plaintiff. 

The  Attorney  General  for  the  defendant. 

[AttornIeS|  Rivingion  and  Croiuaer  Hf  Co.] 


Vide  Marftiall's  Law  of  In-     Pax^*8  do.  c.  C.  p.  117,  8. 
luranccj  book  k  c.  15*  §  3* 
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SM9d*y.  IjEck  and  another  t/.  Masstaer. 


A  workman  for 


A  CTION  on  the  cafe  for  negligence,— The  dc* 
hire  is  not  only  fcndant  IS  proprictor  of  a  dry  docKs  oQ  the  river 

bound  to  guard  • 

the  thin  J  bailed  Thauics ;  into  which  a  Ihip  of  the  plaintiflF's  had  been 
ordinary^haz.  put  to  be  repaired.  Whilfi  fhe  lay  here^  during  a 
wifI*toex!'rt*"  I'emarkably  high  tide,  the  dock-gates  were  burft  open 
fi^cl/fr^^'  by  the  water,  and  flie  was  thereby  forced  againft  ano* 
unexpefted  dan-  ther  veflcl,  and  greatly  injured.  When  the  accident 
faay  be  expofld.  happened,  although  in  the  day-time,  the  workmen 
^^•<^'^/f.^.  3^rr  were  all  abfent,  and  there  was  only  a  watchman  left 

to  take  care  of  the  fhipping  in  the  dock.  The  plain- 
tiflf's  wittiefles  defcribed  the  gates  as  having  been 
rotten,  and  imputed  their  giving  way  to  this  circum- 
'  iboice.  They  thought,  however,  that  with  a  proper 
number  of  hands,  the  gates  might  ftill  have  been 
ihorcd  up,  fo  as  to  bear  the  prefiure  of  the  water. 

The  Attorney  General^  for  the  defendant,  faid,  he 
could  fhew,  that  the  gates  were  in  a  perfedly  found 
ftate,  fit  to  refill  any  preflure  that  could  be  expected 
.  or  forefeen,  and  that  they  had  burft  open,  merely  from 
the  unq)mmon  heighth  of  the  tide,  for  which  the  de- 
fendai^t  could  not  be  anfwerable.    But, 

Lord  ELLEKBORouGif  held,  that  it  was  the  duty  of 
the  defendant  to  have  had  a  fufficient  number  of  men 
in  the  dock,  to  take  meafurcs  of  precaution,  when  the 
danger  was  approaching,  and  that  he  was  clearly  an<» 
fwerable  for  the  cffefts  of  this  deficiency. 

The 
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The  plaintiff  therefore  had  a  verdid* 

Carrow  and  Marryat  for  the  plaintiff. 
The  Attorney  General  for  the  defendant; 

[Attorniesi  Nindf  and  Cr§wdir.  &  Co.] 
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The  bailment  in  this  cafe 
under  the  ^d  fubdiviiion 
of  Sir  William  Jones's  5d  clafs, 
mbcatio  operis  facieruS;  where 
voik  ind  hhovLTf  or  care  and 
piiltt,  are  to  be  performed  or  be- 
loved OB  the  thing  deHvered, 
6ra  pecuniary  recompence ;  and 
vhne,  as  the  contra6k  is  f«r  the 
idmttage  of  UiA  the  cpntra^l- 
iig  parties^  there  is  required  on 
1^  put  of  the  bailee  or  (Unary 
dSgence,  pr  that  care  which 
fwrf  man  of  common  prudence, 
•ndcqiable  of  gOTeming  a  fa- 
IvUff  takes  of  hk  own  concerns. 
E&jon  Bailments^  85,  90, 119. 
Tile  defendant  therefore  was  not 
infwerable  ior  JRght  negleB,  or 


the  omillion  of  that  diligence 
which  *very  circumfpeS  and 
thoughtful  perfons  ufe  in  fecuring 
their  own  goods  and  chattels,  as 
if  he  alone  had  derived  benefit 
from  the  bailment ;  any  more 
tlian  for  a  lofs  by  Inevitable  acci^ 
dentf  or  irr^Jllbleforce^  for  which 
no  bailee  (hall  be  charged^  except 
by  fpecial  agreement.  But  his 
failing  in  the  day-time  td  hare  a 
competent  number  of  workmen. 
in  the  dock/  ftiewed  a  want  of^ 
that  car^  of  the  plaintiE^s  fhipy 
which  it  might  reafonably  be 
expe^ed  he  would  have  taken 
•f  her,  had  (he  been  his  own  pro« 
perty. 


Pi 


Young  and  another  v.  Wright. 


Same  ihy. 


A  SSUMPSrr  on  a  bill  of  exchange  for  466/.  in  amnion  by 
^      drawn  by  the  defendant  Thomas  Wright,  on  the  buVof  «c*hanje, 
^^ik  of  Me  1 807,  (lireaed  to  and  accepted  by  Charles  l^^:,  '^f  [^l^*** 


Wri crht     dorferr ent  to 


aade 
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ief^ri  ihc  i)iii       Wridit,  pr.yable  at  i  months  after  date  to  the  order 

became  due,  and  o      "    i     >  u 

it  appears  in  of  thc  dfuwer,  indorfed  by  him  to  B.  Tenant,  and 
beU^made -//'rr  indorfcd  by  the  latter  to  P.  Young  the  elder,  one  of 
Ihf.'i'nri  m":   the  plainrifls,  who  had  indorfcd  it  to  himfelf  and  thc 

tcrial  varianee.        q^\^^y  plaintiff. 

The  declaration  dated  all  the  indorfemcnts  to  have' 
been  made  before  the  bill  became  due.  It  appeared 
that  Tenant,  for  a  valuable  confideration,  had  deli- 
vered the  bill  to  P.  Young  the  elder,  before  it  was 
due,  but  had  not  put  his  name  upon  it,  till  afi^er  it 
was  due.   An  objedion  being  taken  on  this  ground. 

Lord  Elleneorough,  on  the  authority  of  thc 
cafe  of  Ruffell  v.  Langftaflf  (^),  held  the  variance  to 
be  immaterial.  There  the  indorfer's  name  had  been 
put  upon  the  paper  before  the  bill  was  drawn  ^  and 
though  it  was  ftat^d,  that  the  indorfement  was  madq 
after  the  drawing  of  the  bill,  this  was  confidered  fuffi* 
cient  to  fupport  the  declaration.  The  pref(Mit  cafe 
was  the  converfe  of  that,  but  muft  be  governed  by  the 
fame  principle. 


The  admilRons 
of  the  attorney 
in  a  caufe  are 
evidence  againfl 
kis  client,  only 
when  they  are 
made  with  a 
view  to  ebviite 
the  neceflky  of 
proving  the  fa  As 
admitted,  at  tUe 
friai. 


To  excufe  the  want  of  notice  of  the  difhonour  of 
the  bill  being  fent  to  the  drawer,  a  witnefs  was  afked, 
whether  he  had  not  been  told  by  the  attorney  that  it 
was  an  accommodation  bill  ?  The  queftion  was  ob^ 
jecled  to  on  the  ground,  that  the  attorney  was  not  tha 
defendant's  agent  with  refpeO:  to  the  bill,  nor  coiil4 
his  declarations  on  the  fubjeO;  be  evidence. 


■'    ■  A> 


(*)    P9Ug.  5F^. 


liord 
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Lord  Ellenborough. — ^If  a  fad  is  admitted  by 
the  attorney  on  the  record,  with  intent  to  obviute  the 
neceflity  of  provUig  it,  he  muft  be  fuppofed  to  have 
authority  for  this  purpofe,  and  his  client  will  be  bound 
by  the  admiflion ;  but  it  is   clear,  that  whltcver  the 
attorney  fays  in  the  courfc  of  converfation,  is  not  evi- 
dence in  the  caufe. — His  Lordfhip  therefore  overruled 
the  queftion,  and  the  fad  of  the  acceptor  having  no 
cffcQs  of  the  drawer  in  his  hands,  was  eftablifhed  by 
a  confeffion  of  T.  Wright  himfelf. 

The  defence  to  the  adion  was  u/ury/m  the  original   if  a  bin  of  ex- 
formation  of  the  bill-     To  make  out  this,  *^^''"s*^  •*  ^"^» 

'  upon  an  a{rec« 

^  mcnl  bciwcea 

one  of  the  ori« 

One  John  King  was  called,  who  fwore,  that  he  had  g'"^*  parses  »<> 

l>ccn  long  in  the  habit  of  difcounting  bills  for  Charles  not  a  pa«y  to  rt, 

"Wright,  the  ac<::eptor.     At  firfl:  he  did  it  at  the  rate  fh!!ii  getfrdir- 

of  5/.  per  cent,  per  annum ;  and  afterwards  he  dif-  ^rr"  pcrfon*""" 

counted  bills  for  him,  at  a  months,  at  ro/.  in  the  J^^«w»<"c  not  a 

'  •^  '  party  to  the  bill, 

i«o/.  or  40/.  per  cent,  per  annum.     He  had  agreed  to  upon  ufurious 

^tt  the  bill  in  queftion  difcountcd  for  him  on  thefe  fodifcountcdac- 

tcmvs;  and   he  accordingly  got  it  difcounted  by  a  biin\"tliidfor 

Mr.  Reeves,  who  gave  for  it  fomc  cheques,  which  ^^^.l^lV^V^^ 

were  never  paid,  and  goods  which,  when  refold,  pro-  noctm  indoriee. 

duced  only  50/. ;  this  being  the  whole  fum  which  . 
Charles  Wright  had  received  upon  it.  . 


The  Attorney  General,  for  the  plaintiff,  after  argu« 
ing  ftrongly  againft  the  credibility  of  the  witnefs,  who 
ftood  unconfirmed,  maintained,  that  even  if  this  ac- 
count were  true,  the  bill  would  be  good  in  the  hands 

of  a  bond  fide  holder,  for  a  valuable  confidcration : 

the 
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the  fuppofcd  ufury  had  been  committed  between  King 
and  Reeves,  third  perfons,  and  no  parties  to  the  bill : 
there  was  no  ufury  therefore  in  its  original  formation, 
but  only  in  negociating  it;  by  whioh  the  prefent 
plaintiff  could  not  be  at  all  affected* 

Lord  Ellenborough  held,  however,  that  if  the 
witnefs  was  believed,  there  muft  be  a  verdift  for  the 
defendant.  According  to  the  evidence  given,  at  the 
tune  the  bill  was  drawn,  there  was  a  corrupt  agree- 
ment, that  it  fhould  be  difcounted  at  ufurious  intereft ; 
by  which  it  was  vitiated,  into  whatever  hands  it  might 
afterwards  come. 

4 

The  Jury  found  a  verdi^  for  the  plaintiffs^ 

The  next  caufe  was  an  adion  at  the  fuit  of  the  iame 
parties,  on  the  fame  bill,  againft  C.  Wright,  the  ac* 
ccptor.  To  confirm  King's  teftimony,  a  broker  was 
now  called,  who  merely  faid,  that  about  the  time  Qte- 
cified,  he  had  fold  goods,  by  King's  defire,  of  the  kind 
decribed ;  but  Lord  Ellenborough  holding  this  to 
be  no  confirmation,  the  jury  again  found  for  the 
plaintiffs. 

The  Attorney  General  and  Toddy  for  the  plaintiflS. 
Garrow  and  Dam^ier  for  the  defendant. 

[Att«n)ics,  Palmtr  ^  Co.   and  Redit.] 


Vide  12  Ann.  c.  i6.    Lowe      Parr  w.  Eliafon,    i   Eaft,  9a. 
V.Waller,  Doug.  736.    Cuth-     3  Efp.  Caf.  210.  S.  C.    ^ 


bert  V.  Haley,  8  T.  R,  390.      v.  Gartony,  i  Efp.  Caf.  273. 
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COURT  OF  COMMON  PLEAS. 


SITTINGS  AFTER  TERM  IN  LONDON. 


JOLLEY  V.  Taylor.  Saturday, 

December  it. 

A  SSUMPSIT  againft  the  proprietor  of  a  ftage  coach,  in  afrumpiir 
*^  on  a  promife  to  carry  three  promiffory  jiotes  of  f5*lhe  nanX*' 
5/.  each  from  Ware  to  London ;  with  the  common  lL'ft;L'/.7s'i[  u 

ftnOney  COmitS.  "''^  necetrary  to 

'  prove  a  notice  lo 

the  defendant  to 

To  prove  the  delivery  of  the  notes,  a  witnefs  was  pi^uc^.  tF*cra, 

*  '  ^     ^  before  t\^\pg 

called,  who  was  dated  to  have  remitted  them  to  the  pa^oi  evidence  of 
plaintiff,  in  difcharge  of  a  debt.    Being  releafed,  he 
was  proceeding  to  defcribe  the  notes,  when — 

Befiy  Serjeant,  for  the  defendant,  objefted^  that  the 
plaintiff  muft  previoully  prove  a  notice  to  produce 
them.  Promiffory  notes,  like  all  written  inftruments, 
fhould  fpeak  for  themfelves,  and  were  not  to  be  de- 
fcribed  according  to  the  loofe  recoUedion  of  witneffes. 
He  relied  on  the  cafe  of  Cowan  v.  Abrahams,  i  £fp. 
Caf.  50,  where  in  trover  for  a  bill  of  exchange.  Lord 
Ken  YON  held,  that'  the  defendant  muft  have  notice 
to  produce  it,  or  the  plaintiff  could  not  go  into  evi- 
dence of  its  being  in  the  defendant's  poffeflion. 

Sir  James  Mansfield  C.  J. — A  notice  here  ap- 
pears to  me  to  be  unneceffary.  I  can  make  no  diftinc- 

1  tion 
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tion  as  to  this  purpofe  between  written  inftrumenW 
and  other  articles, — between  trover  for  a  promiffory 
note,  and  trover  for  a  waggon  and  horfes.  . 

The  witnefs  then  proved  the  delivery  of  three  5/. 
notes  of  the  Hertford  bank  to  the  defendant ;  for  the 

amount  of  which  the  plaintiff  recovered  a  verdi£t. 

...  > 

Sheph^rdy  Serjeant,  and  Lawes  for  the  plaintiff. 
Beji^  Serjeant,  for  the  defendant. 

£Auornie5,    Vrhiglt.znd  M^rlon.1 


Same  day. 


The  authority  of  Cowan  v.  been  given  to  produce  the  ceni- 

Abrahams     was      confiderably  ficate  itfclf.     Fide  alfo  Atckle'f 

fhaken  by  the  cafe  of  Bucher  v,  cafe,    i  Leach  Cro.  Caf.   350, 

Jarratt,  3  B.  and  P.  143.  in  which  where  on  an  indidlment  for  iUal- 

the  Court  of  C.,P.  held,  that  in  ing  a  bill  of  exchange,  parol  cvi* 

trover  for  the   certificate   of  a  dence  of  the  bill  VrTis  received# 

(hip'i    regiftry,    the  certificate  without   notice    to   produce   it 

may  be  proved  by  the  produdtion  having  been  given,  either  to  the, 

of  the  regillry  from  v/liich  it  was  prifoner  or  liis  attorney, 
copied;  though  no  notice  has 


Pederson  V.  Stoffles. 


An  honorary        A  SSUMFSIT  for  wofk  and  labour  on  board  a  fliip, 
obligation,         -^  Qf  ^vhich  the  defendant  was  mafter*.   Plea,  non 


whici)  will  be 

artir^cd  r.y  ihc        alfumpflt. 


event  uf  rhc 
caul'c,  IS  nut 


an  objcdton  to         It  appeared  that  the  parties  were  both  Ruffian  fob* 
iiVwinufr*"^    jefts,  and  that  the  plaintiff  fervcd  on  board  the  de* 

fendant's  Ihip,  in  her  paffage  from  Archangel  to  Lon- 
don. -  The  defence  was,  that,  the  plaintiff  had  figned 

8  the 
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the  (hip's  articles ;  by  which  all  the  feamen  engaged  ^ 
tb  complete  the  voyage  ba(ik  to  Archangel, — and  that 
he  had  thus  forfeited  his  wages^  by  deferting. 

To  prove  that  there  had  been  articles  of  this  im- 
port, which  had  been  fince  deftroyed,  the  confignee  of 
the  (hip  was  called  as  a  witnefs.  Being  examined  on 
the  voir  dire^  as  to  whether  he  had  not  indemnifiea 
the  defendant's  bail,  he  anfwered,  that  he  had  not 
made  any  promife,  or  come  under  any  engagement 
to  that  effeft  ;  but  that  he  cortjidered  himfelf  bound  in 
bonout  to  indemnify  the/it.     Upon  which— 

Vaugkauj  Serjeant^  and  Wigley^  objefted  to  his  com- 
petency on  the  fcore  of  intereft,  and  contended,  that 
fince  undet  an  honorary  obb'gation,  there  muft  be  ihe 
fame  bias  on  his  tnind,  fo  he  was  equally  incompetent, 
as  if  he  were  legally  liable. — Wigley  mentioned  a  cafe 
which  had  occurred  on  the  Oxford  circuit,  where  a 
gentleman  being  produced  as  a  witnefs  in  an  a£Uon  on 
the  game  laws,  and  having  anfwered  to  queftions  put  to 
him  by  the  defendant's  counfel,  ^*  That  the  plaintiff  was 
his  fervant ;  that  he  had  not  promifed  to  indemnif]^ 
him ;  but  that  he  conceived  himfelf  bound  in  honour 
to  fave  him  harmlefs  from  the  confequences  of  the*ac- 
sion,  if  he  failed/' — was  rejeded  as  incompetent. 

B0i  Serjeant^  amicus  curia^  reminded  the  Chief 
JufKce  of  a  cafe  on  the  Home  Circuit ;  where  he  him- 
felf having  taken  a  fimilar  objcdh'on,  it  was  over- 
ruled by  his  Lord(hip  ;  who,  then  faid,  that  the  fame 
honour  by  which  the  witnefs  coniidered  himfelf  bound 
to  pay  a  fum  of  money  for  which  he  was  not  liable, 
would  lead  him  to  fpeak  the  truth  between  the  parties. 
Vol.  L  L  Sir 
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Sir  James  Mansfield,  C.  J. — I  am  of  opinion^ 
that  a  mere  obligation  in  honour,  is  not  an  objeclion 
to  the  competency  of  a  witnefs.  It  is  long  fmce  I 
praftifed  at  Nifi  Prius  ;  but  that  is  the  impreflion  on  my 
mind,  and  I  think  the  rule  is  founded  in  good  fenfe. 

The  witnefs  was  then  examined  as  to  the  contents 
of  the  articles,  and  the  plaintiff  having  left  the  fhip  ; 
and  clearly  made  out  the  defence  which  had  been 
opened. 

Verdia  for  the  defendant. 

Vaughajij  Serjeant,  and  Wigley  for  the  plaintiff. 

Shepherd^  Serjeant,  and  Adolphus  for  the  defendant* 

[Arturnies,  hlorgnn  and  GiegJ»n  6f  Co.] 


In  Fotheringham  v.  Green- 
wood, Strange,!  29.  Pratt,  C.  J. 
is  reprefented  as  having  ruled  at 
nki  prius  that,  **  he  who  appre- 
hends himfelf  intereftcd,  though 
ftri8o  jure  he  is  not,  is  no  wit- 
nefs.'* But  the  witnefs  produced 
there  was  direftly  intereftcd  in 
the  caufe,  and  without  a  rcleafe 
from  the  plaintif?,  was  clearly  in- 
competent ;  that  having  been  an 
a6iion  on  9  Ann.  c.  14.  to  re- 
cover ^oney  belonging  to  the 
plaintiff,  which  the  witnefs  hav- 
ing had  in  his  hands,  had  lofl 
at  play  to  the  defendant  (a). — 
Damalli   Serjeant^   to;bc   fure, 
there  cites  an  exprefs  deciiion  of 
Parker,  C.  J.  againft  theadmif- 
fibility  of  the  above  evidence ; 
but  of  late  years,  the^  courts  have 
endeavoured,  as  far  as  poflible,  to 
let  the  objedion  go  to  the  credit 

[a)  FiJe  CoduDjf  V 


rathei;  tlian  to  the  competency  of 
a  witnefs ;    and   the  rule  now 
feems  eftabUfhed,  that  no  objec- 
tion can  be  made  to  a  witnefs,. 
on  tlie  fcore  of  intereft,  unlef» 
he    mud  be  immediately  bene- 
fited,   or  injured  by  the  event 
of  the  fuit  ;  or  luilefs  the  verdid 
to  be  obtained  by  his  evidence, 
or  given  againfl  it,  will  be  evi- 
dence for  or  againft  him  in.  ano- 
ther adlion,  in  which  he  may  af« 
terwards  be  a  party,  i  T.  R. 
163.  300.— p3  T.  R.  27. — Therfr 
feems  the  lefs  reafon  for  reje6Ung 
a  witnefs   under    an   honorvy 
liability  ;  as  it  is   no  obje^on. 
that  a  witnefs  merely  hopes  or /jr- 
peds  a  benefly  or  haa  an   ideal 
intereft  in  the  queftion  at  iffue* 
I^ach    Cro.  Caf.    151.    Gilb. 
Law  £v.  124* 


.  Jarrard,  ant^'j, 


Brast 
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Brady  v.  ShEIL,    administratrix,  &C.  Saturday, 

December  it. 

I 

\  ASSUMPSIT  for  goods  fold  and  delivered  by  plain*  where  au  meet- 
ti£F  to   defendant's  inteflate.     Plea,  the  general  ioftofad^Mf-* 

*•  _^  ed  infolvent, 

***^  —  called  by  hia 

J  ,  ^  •     .  J  executor,  they 

e  debt  being  proved,  agree  to  a  mte. 

able  diftributhiii, 

e/iy  Serjeant,  for  the  defendant,  undertook  to  fhew  r_?\«  [*"*»  ®^ 

■^  '         J  '     ^  ^  '  which  he  eic- 

tha^9  notwithftanding  the  exiftence  of  the  debt,  the  curcaadecdof 

plaixitiflF  had  waived  his  right  to  bring  this  a£lion,  and  aii  theaflera 

muft  therefore  be  nonfuited.     He  ftated,  that  as  foon  TJ  ht  han5.TJ^ 

as  tlic  defendant,  Mrs.  Sheil,  had  taken  out  adminiftra-  ^^'^^^^'^'  ^^  '^ 

•^  '  '  crcduois;  one  ot 

tioTi  to  her  late  hufband,  finding  his  eflFefts  infufE-  «»^«™  c^nn«>« 

,«     1  .  ,.  r   1 1         nil        11     1  afterwards  re- 

6em  to  pay  all  his  creditors  fully,  ihe  had  called  a  fufe  to  come  in 
tatctmg,  and  propofed  a  rateable  diftribution,  to  which   "nd  bring  an*a«* 
tbey  at  firft  unanimoufly  affented.     A  deed  of  affign-  T.bX^^*ti 
menr,  with  covenants  not  to  fue,  &c.  was  accordingly  ^^ 
prepared ;    but   upon  fome  difpute   rel'pefting  who 
fliould  be  the  truftees,  the  plaintiff  refufed  to  come  in 
under  it ;  though  he  declared  be  fhould  give  no  fur- 
ther trouble.     The  deed  was  afterwards  executed  by 
the  defendant,  and  all  the  creditors,  with  the  excep- 
ion  of  the  plaintiff.    Under  the  deed,  a  (hip  (the  only 
flets  that  had  come  to  the  defendant's  hands)  p    ed 
truftees  for  the  benefit  of  the  truft.     Be^j  Ser- 
nt,  contended  that  the  adion  could  not  be  main- 
led  after  the  defendant,  in  confequence  of  the  plain- 
f  affent,  had  parted  with  all  the  affets  that  had 
come  to  her  hands,  and  the  other  creditors  had 
induced  to  execute  the  deed  and  accept  of  a 

L  2  com* 


executor. 


M« 
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The  <i«ditors  of 
a  deccafed  in- 
f<Llv«m  may  be 
compelled  to 
fuhrait  to  a  rate- 
able diihributiuo 
oi  hi»  cffvaf. 


compofition :  and  he  cited  Butler  v.  Rhodes,  i  Efp^ 
Caf.  236.  (a)  as  an  authority  in  point. 

The  Chief  Justice  feemed  to  think  that  this,  if 
made  out  by  evidence,  would  have  been  a  good 
defence ; — but  the  witneffes  brought  forward  to  prpvc 
the  deed  being  rejefted  on  the  fcore  of  intcreft,  the 
plaintiff  had  a  verdi£t. 

Sir  James  Mansfield  faid,  he  wifiied  it  were  more 
generally  known,  (for  he  believed,  that  lawj'crs  in  the 
Court  of  K.  B,  were  not  aware  of  it,)  that  through  the 
medium  of  a  court  of  equity,  the  creditors  of  a  dc- 
ceafed  infolvent  may  always  be  compelled  to  take  an 
equal  diftribution  of  the  affets.  It  was  only  neceffary 
for  a  friendly  bill  to  be  filed  againft  the  executor  or 
adminiftrator,  to  account ;  after  which,  the  chancellor 
would  injoin  any  of  the  creditors  from  proceeding  at 
law  (*). 

Shepherd^  Serjeant,  and  Lawes^  for  the  plaintiff. 

B  Jl^  Serjeant,  and  Barwis^  for  the  defendant. 

*  [Atiorniesy  Lejllt  and  Rainci 

■  ftf)  V'tde  Peak.  Caf,  238.  and  the  cafps  there  referred  ta. 


(^)  It  would  appear  that  the 
fame  objeA  may  be  gatincd,  by  the 
executor  or  adminiflrator  con- 
fcfllirg  a  judgment  to  a  truftee^  to 
a  fulHcient  amount  to  cover  tin: 
affets,  and  afterwards  pleading 
this  judgment  to  an  a£lion  by  a 
litigious  creditor.  In  Meux  q.  f . 
V  Howell,  4  Eall,  lo.inanfwer 
to  an  obfervation  from  the  bar, 
that  it  is  a  comon  replication  to 
a  plea  by  executors  of  a  judgment 


recovered  which  is  uafatisfied, 
that  judgment  wa^acknowledged 
by  the  cxcctftors  for  a  larger  fun» 
tlwn  was  due  to  the  party,— 
Lawrence,  J. faid, **  \Vhymay 
<*  not  fuch  a  pica  flate^  that  the 
**  teflatorwas  indebted  to  A.  B. 
"  and  C.  in  fo  much  rcfpcdlively, 
'<  and  that  the  judgment  was  ac- 
'*  knowledged  to  A.  in  truft  to 
^'  fccurc  all  their  debts  ?* 

Glasfurd 
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GlASFUUD   v.  LaING    and    others.  Monday, 

D«.c.  14 

A  SSUMPSIT  on  a  bill  of  exchange,  dated  5th  Nov.  tl'^^^^^^l^^^ 
1 806,  for  3,180/.,  drawn  by  John  Haywood  and  f''^^^(^'^^*J^ 
Alexander  Frafer,  payable  to  the  plaintiff  at  twelve  riom,  if  thu  u 
months  after  date,  and  accepted  by  the  defendants.—  arifen  from  the 

Plea,   mn  ajum^ftt.  agem  empluytd 

in  the  framing 
of  the  bill|  (ur, 

The  defendants,  w^ho  are  the  commercial  agents  ev^rb/Tii  dc- 
of  the   drawers,  refifted  the  aftion  under  a  notice  "^•*!.^^f/^^[!!! 

'  principals  being 

from  them,  on  the  fcore  of  f//«ry.  ignorant  of  ih« 

•^      ^  intended  ufury) 

i\  i^  nut  within 
It  Ann.  c.  I'if 

In  July  1804,  Haywood  and  Frafer,   joint  propric-  »"«» the  holder 
tors  of  a  Weft  India  eftate,   by  their  joint  and  feveral  vhai  \%  homi 
bond   executed  in  St.  Kitts,  became  bound  to  the  ^  '  "^  "**"" 
plaiQtilF  in  the  penal  fum  of  1 2^000  /.,  conditioned  to 
pay  6000/.  with  6/.  per  cent  intereft.  In  Oftober  1 806, 
all  the  parties  being  in  England,  the  plaintiff  became 
prefling  for  payment,  and  it  was  agreed  between  them, 
that  the  principal  fhould  be  paid  by  two  bills  of  ex- 
change, the  one  at  twelve  months  after  date,  the  other 
at  twQ  years.     Accordingly  the  prcfent  bill  was  drawn 
for  3,180/.,.  and  another  for  3,360/. — after  which  the 
bond  was  cancelled.     But,  including  intereft   for  the 
different  periods  the  bills  had  to  run,  at  the  legal  rate 
of  5/.  per  cent,  they  ought  only  to  have  been  for  3,1 50/. 
and  3?3co/, 

L3  Mn 
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Mr.Forbcs  the  plaintifTs  agent,  however,  fworc  that 
this  arofe  from  no  corrupt  contraft,  but  entirely  from 
an  overfight  of  his  own  :  Haywood  had  called  upon 
him  in  a  great  hurry,  to  know  the  amounts  of  the  bills 
to  be  drawn,  and  after  calculating  the  fum  then  due 
for  intereft  on  the  bond  at  6  /.  per  cent,  as  permitted 
in  the  Weft  Indies,  he  had  inadvertently  calculated  the 
intereft  to  grow  due  in  this  country  before  the  debt 
would  be  difcharged,  on  the  fame  principle. 

f 

Sir  James  Mansfield,  C.  J.  held  that  the  zQjon 
might  clearly  be  maintained  for  the  fum  bwd  fide 
due ;  as  the  excefs  ill  the  amount  of  the  bill  had  arifen 
from  a  mere  miftake,  and  no  intention  to  take  tifuryi 
could  at  any  race  be  imputed  to  the  phintitf. 

Verdift  for  the  plaintiff,  for  3,150  /. 

Shepherdy  JVilliamsj  and  Bailey^  Serjeants,  and 
Lawesy  for  the  plaintiff. 

Be/i  and  Vaughan^  Serjeants,  for  the  defendants, 

[ Atrornicty  Forbet  and  IVinttr  &f  C».] 


Viie  I  Hawk.P.C.  247.  §.17. — Ellis  v.  Warncs,  Moor,  75a, 


Hathaway 
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Hathaway  v.  Barrow  and  others. 


Thuifda/, 
Dec.  17. 


THIS  was  an  aftion  on  the  cafe  for  a  confpiracy  to   ,,  ^ 
*^  '  If  B.  nnd  C.  are 

prevent  the  plaintiff  from  obtaining  his  certificate  convi^cd  of  a 

under  a  commiffion  of  bankrupt.  th^  ^ofcci n^n 

•  of  A.,  W.t  con. 

The  defendants  had  been  conviSed  of  the  fame  admioibi*  ev- 

confpiracy    upon    an    indiftment   preferred    againft  a^bVafl'e"- 

thcm  by  the  plaintiff  at  the  Quarter  Sellions  fcJr  the  "^^it^iUh^^h 

county  of  Middlefex.  a.  f«r  the  tame 

'  coofpiracy. 

After  a  great  variety  of  other  evidence,  the  counfel 
for  the  plaintiff  wiflied  to  put  in  the  record  of  this 
coQvidion.     But, 

Sir  James  Mansftfld,  C.  J.  held,  that  the  convic- 
tion was  not  legal  evidence  in  fupport  of  the  prefent 
a&ion,  having  proceeded  partly  on  the  teftimony  of 
Hathaway  ;  who,  if  it  were  admitted,  would  in  effeft 
be  fwearing  in  his  own  caufe  (j). 

The  plaintiff's  counfel  then  propofed  to  prove  as 

fpecial  damage  laid  in  the  declaration,  the  cofts  of  a  ?n  an  a^ion  fur 

petition  to  the  Lord  Chancellor.    It  appeared  however,  where-.y  the' 

that  the  Chancellor  had  made  an  order  that  the  cofts  J^ftr'rjLZ^I 

fliould  be  paid  by  the  defendants,  and  that  they  had  S[^^!f'rn  orde 

been  taxed  by  the  proper  officer,  although  they  were  ^^anwh^rcouit 

y.r  \^  A  foi  the  defendant 

not  yet  dilcnargecl.  to  pay  the  cong 

ings  rothe  phlntiff,  he  can  neither  recovf,  at  fpecial  damage,  the  fum  at  which  they  arc  \-^ul^*^' 
Cb«  extra  coflv  as  bctwiea  himfelf  aud  his  attorney.  ^  >  "'-^ 


( j)  Fide  Smith  v.  Rummens,  ante  9. 

L4  Sir 
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Sir  James  Mansfield  ruled  that  no  part  of  the* 
cofls  of  the  petition  could  be  recovered  in  this  aftion. 
For  the  cqfts  as  between  party  and  party,  there  was 
already  an  order  of  the  Lord  Chancellor,  which  might 
at  any  time  be  put  in  execution,  and  muft  thcreforfc 
be  confidered  as  fatisfadion.  Nor 'could  he  admit 
proof  of  the  extra  cofis  ;  as  it  would  be  incongruous 
to  ^low  a  perfon  one  fum  as  cofts  in  one  coun,  and 
a  different  fum  for  the  fame  cofts  in  another  court. 

The  plalntiflf  had  a  verdi£t  with  2,00c/.  damages. 

Shepherd^   Runnington^    Serjeants,    Lawesy    Allcy^ 
and  Cteady  for  the  plaintiff. 

Befty    Bailey^    Vaughan^  Serjeants,   Marryat  an4 
Gumey^  fpr  thp  defendants. 

[  Attornieti  HaftJ»n  and  Harris  &  Cct.} 


XucMty,  WlI-LIAMS  *i;.  NuNN  AND  ANOTHER, 

pec.  2f. 

ifa  natural  born  'TPHIS  was  an  adUon  of  trover  4irc£ted  by  the  Lord 

country!*  domi-  ChanccUof ,  to  try  the  validity  of  a  commifHon 

^o^'irBtg.  of  bankruptcy  iffued  againft    the    plaintif ;   under 

land,  for  a  lem.  ^hich  thc  defendants,   as   his  affignees,  had   taken 

porary  pqrpofr,  rr  rr  f    L-  /r  k 

andlcaveiit  poffeffion    Ot    hlS     effCCtS. 

fioner than  he         • 

^nt^nded,  to  avoid  *n  arrefl,  lh;i  is  «  irparting  the  rea'm^  and  an  a«  of  bankruptcy,  wirKin  ftit. 

13  Eli*,  c.  ?•  §•  '• 
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The  chief  queftion  made  was,  whether  the  plain* 
tiff  had  committed  an  a£t  of  bankruptcy  previous  tp 
a  6th  September  1S06,  the  date  of  the  commiflion  ? 

With  refped  to  this,  it  appeared,  th^t  on  the  ift  of 
January  1804,  the  plaintiff'  entered  into  partnerfhip 
with  one  Edward  Morgan,  and  carried  on  trade 
with  him  in  London  till  the  31ft  of  January  1 805.  On 
that  day  the  original  partnerfhip  was  diifolved,  and  ^. 
new  agreement  entered  into ;  by  which  the  plaintiff  wa3 
thenceforth  to  refide  in  Dublin,  while  Morgan  re- 
mained in  England,  and  thq  latter  was  to  purchaft? 
goods  to  be  fent  over  to  Dublin  without  any  charge 
for  commiffion,  and  to  be  fold  there  by  the  plaintiff, 
for  -their  joint  advantage.  Accordingly  the  plaintiff 
took  up  his  refidence  in  Dublin  in  February,  and  com 
tinned  there  till  the  November  following.  About  that 
time,  being  preffed  by  pecuniary  difficulties  he  came 
to  Londpn  to  arrange  his  affairs,  and  a  meeting  of  the 
creditors  of  himfclf  and  his  partner  was  appointed  for 
a  particular  .day.  He  intended  to  be  prefent  at  this 
meeting ;  but  he  was  told  the  day  before  by  a  friend, 
that  Mr.  Clarke,  one  of  his  creditors  in  Bucking. 
Jiamfhire,  would  be  in  town  at  the  meeting,  and  was 
refolved  to  arrefl  him  there.  He  faid,  in  that  caf(* 
be  fhould  not  attend  the  meetiiig,  but  les^ve  London, 
and  return  to  Dublin  immediately,  to  avoid  being 
arrefted.  He  did  fo  accordingly ;  ^nd  being  after* 
wards  afked  why  he  had  left  England  fo  abruptly,  he 
ailigned  as  his  motive,  the  fear  of  being  arrefted. 
His  wife  and  family  had  joined  him  in  Dublin  in  the 
fummer  of  1 805,  and  were  eflablilhed  there  during 

^is  vifit  to  London. 

Shepherd^ 
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^bepherd^  Serjeant,  for  the  defendants,  contended 
that  the  plaintiff  had  committed  a  clear  ad  of  bank- 
ruptcy under  flat.  1 3  £Uz.  c.  j.       Allowing  him  to 
have  be^n  domiciled  in  Ireland,  and  to  have  come  to 
this  coimtry  for  a  temporary  purpofe  ;  his  departure 
was  equally  meant  to  delay  his  creditors  as  if  he  had 
been  refiding  in  England,  and  mud  be  attended  with 
the  fame  legal  confequences.  If  a  man  whofe  ordinary 
relidence  is  abroad  comes  here  for  a  fhort  while,  and 
then  returns  to  his  native  country,  he  may  not  by  this 
render  himfelf  liable  to  a  co;iimiffion  of  bankrupt, 
although  his  creditors  arc  thus  deprived  of  the  means 
of  recovering  their  debts ;  but  if  a  merchant  comes 
from  Ireland  to  England  to  fettle  his  affairs,  and  flies 
to  avoid  an  arreft,  he  is  clearly  within  the  words  of 
the  a£t  of  parliament. 

Bejly  Serjeant,  contra^  denied  that  a  man  domiciled 
in  another  countr)'  could  commit  an  aft  of  bankruptcy, 
by  returning  to  his  home,  to  avoid  an  arreft  here. 
It  cannot  be  faid  that  he  "  abfents  himfelf**     Fi^om 
whence  muft  a  man  abfent  himfelf,  to  commit  an  aft  of 
bankruptcy  ? — ^from  his  houfe — ^from  his  ufual  pla^re  of 
'  dealing.     It  is  not  enough  that   he  abfents  himfelf 
from  the  Royal  Exchange,  or  from  an   hotel  where 
he  cafually  lodges.     Nor  was  this    a  departing  the 
realm  within  the  meaning  of  the  legiflature,  which 
muft  be  reftrifted  to  thofe  who  had  a  fixed  refidence 
within    the   realm.       Otherwife,  if  a  perfon  from 
abroad  ihould  be  threatened  with   an  arreft  here, 
where  he  cannot  be  expefted  to  have  the  means  of  fud- 
denly  difcharging  ^11  his  debts^  and  where  he  pro- 
bably has  no  friendsy  prefers  flying,  to  being  confined 

withia 
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^SS 


wxthin  the  walls  of  a  prifon,  he  commits  an  aft  of 

bankruptcy ;  and  though  perhaps  both  an  honed  man 

mud  in  affluent  drcumftances,  he   is  fubjed   to  all 

llie  rigors,  of  our  bankrupt  code.     If  this  were  the 

law,  not  only  foreign  merchants  ,  would  (hun  this 

country,    but  perfons  refiding  in  Ireland  and  the 

colonies  would  take  care  not  to  run  the  riik  of  landing 

m  England.      What  juftice  '  however  di&ated,   and 

what  the  legiilature  muft  have  intended,  was,  that 

when  a  tracker  is  domiciled  abroad,  his  creditors  (hould 

follow  him  thither,  wherfc  his  funds  muft  neceffarily 

be  to  enable  him  to  anfwer  their  demands, 

Chambre  J. — There  isfomenoveltyin  this  queftion ; 
but  I  will  ftate  my  notions  upon  it  according  to  my 
prefimt  imprefiions.  I  think  that  this  was  a  departing 
the  realm  amounting  to  an  a6t  of  bankruptcy,  within 
the  meaning  of  tbe  legiflature.  There  is  a  fallacy  in 
the  whole  of  the  argument  for  the  plaintiff,  infuppreflf- 
hg  certain  words  of  the  ftatute.  That  applies  only 
to  fubjeds4x}m  of  this  realm  or  any  of  the  king's 
dominions,  and  fpeaks  not  only  of  departing  the  realm, 
but  of  dq>arting  the  realm,  to  the  intent  to  defraud  or 
binder  any  creditors,  likewife  naturaUbom  fubje£U  {a). 


{a)  13  Eliz.  c.  7.  J.  I.  •'  If 

■jmenliant  or  other  perfon, 

v&g  or  exerdfing  the  trade  of 

nothaadizey  by  way  of  bargain- 

9%,  &c  and  being  fubjed  bom 

rf  this  reahn,  or  of  any  of  the 

fKen's  dominions,  or  denizen, 

tt  any  time  htTeaiitrJbail  depart 

(kn^mt  or  begin  to  keep  hit 

ir  her  houfe  or  houfes^  or  other- 

ftfeteabtot  himfelf  or  herfelf  $ 


or  take  fan£^uary9  &c.  or  depart  ' 
from  hit  or  her  dweUing  houfe 
or  houfcs  ;  to  the  intent  or  pur- 
pofe  to  defraud  or  hinder  any  oF 
his  or  her  creditors^  being  alTo 
a  rubje6l-bom>  as  is  aforefaid, 
of  the  juft  debt,  or  duty  of  fuch 
creditor  or  creditors,  fhaU  be 
reputed,  deemed  and  taken  for  a 
bankrupt,  -  • 

It 
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« 

It  IS  not  neceiTary,  that  to  depart  the  realm  with  thia 
purpofe,  the  bankrupt  ihould  have  had  a  dwelling 
houfe  within  it ;  that  might  be  urged  more  plaufably 
as  to  his  abfenting  hmfelfy  but  the  operation  of  the 
flatute  is  not  reftrained  to  thofe  who  refide  here ;  it 
extends  to  all  natural-bom  fubjefts.    The  a£t  does  not 
include  foreigners  ;  but  it  comprehends  all  others  who 
depart  the  realm,  with  intent  to  delay  or  defraud  their 
creditors.     Why  (hould  it  not  ?    If  they  happen  to  bo* 
here,  and  wifli  to  efcape  from  their  fellow  fubjeds, 
who  have  a  juft  demand  upon  them,  what  does  it 
fignify  whether  they  have  long  refided  in  this  country^ 
or  are  lately  arrived  from  abroad  ?    In  the  prefent  in^ 
ftance  the  credit  was  given  in  England ;  the  creditors 
refided  in  England  ;  and  the  departing  from  England 
was  as  injurious  to  them,  as  if  the  bankrupt  had  with 
the  fame  intent  fled  from  Ireland^  where  he  happened 
to  be  domiciled. 

The  jury  afked  the  judge,  whether  if  a  merchant 
fettled  in  Ireland  comes  here  for  a  temporary  purpofe^ 
and  returns  thither  to  avoid  an  arreft,  they  were 
bound  to  confider  this  as  in  law  an  ad  of  bankruptcy  { 

Cha»*bre,  J. — I  ain  of  opinion  that  it  is. 

The  jury  therefore  found  for  the  defendants. 

»  jPg/?,  Bailey^  Onflow^  Serjeants,  and  Humfbreyt^  for 

the  plaintiff. 

Shepherd^  Vaughan^  Serjeants,  and  Marryaiy  for  the 
defendants. 

[Attomirti  Magndll  and  Swaine  ^  C*.] 


'        T 


yid(Qo,^.  Laws^  0.4.  ^*  I. 
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RNES   AND    OTHERS,    EXE<;UTORS    OF   WlLLIAM     Wednefday, 

Dec.  ajci. 

Webb,  v.  Headlev  and  another. 


F"   ■  ^HIS  wai  a  feigned  iffue  out  of  Chamcery,  to  try  if  money  ij  lent 

.  JL     "whether,  on  the  14th  day  of  Auguft  1802,  Wil-  ?e«,TfXfcquent 

liaxn  Harrey  and  Henry  Suthmier  were  indebted  to  ["he  pptdp^T^*^ 

William  Webb,  deceafed,  in  any  and  what  fum  of  t^,^^^^^'"^ 
money. 


\ 


under  12  Ana. 
c*  16%  §  I. 


Meffrs.  Harrey  and  Suthmier  were  fugar  bakers  in 

diis  dty,  and  having  committed  an  a£t  of  bankruptcy 

on  the  day  above  mentioned,  a  commiflion  was  taken 

out  againft  them ;   under  which  Webb  claimed  to 

prove  a  debt  of  11,672/.  2s.  /^d.    The  commiffion- 

crs,  however,  rejefted  his  claim,  on  the  groimd  that 

the  debt  had  been  contrafted  under  an  ufurious  con- 

traft;  and  the   matter  coming,  on   petition,  before 

the  Lord  Chancellor,  the  prefent  ifliie  was  directed  ; 

in  which,  as  Webb  was  dead,  his  executors  were  dired- 

cdto  be  plaintiffs,  and  the  aflignees  of  Harrey  and 

Suthmier  were  made  defendants. 

The  hSis  of  the  cafe  were  not  contefted : 

By  an  agreement,  dated  1 5th  May  1 800,  between 
Webb  and  the  bankrupts,  he  was  from  time  to  time 
to  advance  them  money,  to  be  ufed  in  their  trade  of 
fugar  bakers.  Oftenfibly,  there  was  a  refervation  of 
intereft  upon  thefe  advances,  only  at  the  rate  of  5/. 
per  cent,  per  annum  \    but,  it  was  further  ftipulated, 

that 
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that  Webb  fhould  have  a  commiffion  of  5A  per  cent* 
upon  all  fugars  purchafed  with  his  money.  This  was 
under  the  pretext  of  a  compenfation  to  him  for  his 
trouble  in  making  the  purchafes  ;  but  in  reality  was 
merely  colourable,  and  a  difguife  for  ufury. 

Under  this  agieement  Webb  advanced  various' 
large  fums  of  money ;  which,  together  with  the  ufii- 
rious  intereft  and  commiilion,  amounted  in  the  be-^ 
ginning  of  Auguft  1802  to  15,000/.  Although  he 
had  bonds,  mortgages,  and  other  fecurities  to  covers 
this  debt,  he  at  laft  became  very  prefling  for  pay- 
ment, and  threatened  to  put  his  fecurities  in  force. 
Harrey  and  Suthmier  then  told  him  that  his  fecurities 
were  void  for  ufury ;  which  was  confirmed  by  the 
opinion  of  counfel.  Upon  this,  a  compromife  took 
place  between  the  parties ;  according  to  which,  all  the 
ufurious  intereft  was  to  be  ftruck  off,  and  Harrey  and 
Suthmier  were  to  be  indulged  with  time  to  pay  the 
principal  advanced,  with  legal  intereft,  by  inftalments.' 
On  the  loth  of  Auguft  an  account  was  ftated  between 
them  on  this  principle,  reducing  the  balance  from 
i;,ooo/.  to  11,672/.  2s.  4^. ;  and  on  the  13th 
Harrey  and  Suthmier  figned  an  agreement,  acknow- 
ledging that  they  were  indebted  in  the  latter  fum,  and' 
undertaking  that  they  fliould  execute  frefh  bonds, 
mortgages,  &c.  to  fecure  it.  As  foon  as  this*  agree- , 
ment  was  figncd,  all  the  former  fecurities  and  all  the. 
aQCounts  concerning  the  former  dealings  between  the 
parties  that  could  be  difcovered,  were  deftroyed. 

Thcfe  fa£ts  being  given  in  evidence  or  admitted, 
the  queftion  of  law  was  argued  at  great  length  j  whe-* 

9  ther. 
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thcr,  under  the  circumftanccs,  Harrcy  and  Suthmier 
^t  the  time  of  their  bankruptcy  were  legally  indebted 
to  Webb  ? 

Lens  and  Bailey,  Serjeants,  Wear  and  Cojuyn^  of 
counfel  for  the  defendants,  in  the  negative.     The  vice 
by  which  the  dealings  between  the  parties  were  origi- 
nally tainted,  was  not  purged  by  the  fubfcquent  agree- 
ment   Webb  could  not  difentangle  the  balance  he 
claimed  from  difierent  loans  under  one  coutra£t,  and 
after  breaking  it  into  parts,  abandon  fome  and  infif): 
upon  others.     He  could  not  difunite  what  was  in  itfelf 
entire  and  of  the  fame  nature.     If  he  could  not  claim 
the  whole  of  the  15,000/.  he  was  not  entitled  to  any 
part  of  it.     When  money  is  advanced  under  an  ufuri- 
ous  contrad,  the  contrafl:  is  void,  and  the  money  is 
irrecoverably  gone.     The  confent  of  Harrey  and  Suth- 
roierto  the  new  arrangement  was  unavailing.     They 
could  not  fet  up  what  was  in  itfelf  a  nullity.     At  the 
time  they  fettled  the  account,  no  debt  exifted,  and  if 
Aey  promifed  to  pay  1 1,672/.  it  wasa  promife  wholly 
^heut  confideration.     A  man  is  not  liable  to  the  pe- 
Duties  of  ufury  till  he  aftually  takes  ufurious  intereft  ; 
but  a  contract  for  ufury  is  from  the  beginning  illegal 
and  invalid.  There  is  here  no  place  for  repentance ;  and 
tf  the  lender,  the  moment  after  parting  with  his  money, 
agftes  to  alk  no  intereft  at  all,  he  has  no  means  of 
recovering  his  principal.     The  fecond  agreement,  as 
well  as  the  firft,  is  for  the  payment  of  money  on  which 
ufurious  intereft  had  been  referved  ;  therefore,  both 
ZK  void.    Had  an  aftion  been  brought  on  the  laft 
agreement,   it  would  have  been   neceffary  to  have 
aFerted  the  confideration»  and  that  would  have  ap- 
peared 
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pcarcd  to  be  bad.  The  one  party  \ras  alarmed  left  hi 
fhould  be  fued  for  the  penalties  of  ufufyt  and  the  others 
dreaded  being  arretted  for  a  large  debt ;  butwhat  they 
agreed  to  under  thefe  circumftances  could  not  render 
legal  and  valid  what  was  pofitively  illegal  and  abfo- 
lutely  void  * 

• 

Shepherd  and  Bejl^  Serjeants,  Wetherall  and  /.  War^ 
rerty  e  contra.* — While  an  ufurious  bargain  is  in 
operation,  one  without  the  confent  of  the  other  may 
not  be  able  to  alter  it ;  but  here  the  ufurioils  bargain 
was  rcfcindcd,  and  another,  free  from  ufury,  fubfti- 
tuted  in  its  place,  by  the  mutual  confent  of  both 
parties.  A  promifc  to  pay  a  debt  which  could  not  be 
inforced  in  a  court  of  juftice,  is  good  at  common  law,- 
and  is  not  prohibited  by  any  ftatute.  The  1 2th  Ann. 
d.  1 6,  only  declares  that  the  ufurious  contraQ:  fliall  be 
void ;  but  the  party  may  ftill  voluntarily  charge  him- 
felf  to  repay  the  principal  with  legal  intereft..  The 
plaimifis  here  do  not  go  as  is  fuppofed  on  .the .ori- 
ginal contraft,  but  on  th^  fuhfequent  undertaking.- 
At  this  time  the  debt  exifted,  although  the  remedy  wa^ 
barred ;  smd  the  moral  obligation  of  the.  borrowers  to 
repay  it,  was  a  good  and  meritorious  confideration  fox* 
their  promife.     If  a  man  applies  to  a  court  of  equity 

-  to  be  relieved  from  an  ufurious  bargain  ;  before  he  is 
heard,  he  muft  undertake  to  reftore  the  principal  and 
legal  intereft.  Why?— becaufe  juftice  requires  if. 
But  what  it  is  juft  for  a  nlar^to  do,  that  he  mayiinder^ 
tike  to  do.  This  is  like  the  cafe  of  a  certificated -bank- 
rupt,  who  promifes  to  pay  a  debt  due  before  his  bank« 

'  riiptcy,  or  a  perfon  when  of  age  promi5ng-to  pay  a 

3  debt 


i.  * 
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debt  contradled,  not  for  neceltaries,  during  his  infancy* 
There  is  nothing  immoral  in  ufur.  ;  it  is  only  malum 

■  prwhibliuin  \  therefore,  courts  of  juftice  will  go  no 

"  farther  than  the  ftrid  letter  of  the  ftature  which  for- 
Inds  it.  The  (latute  only  fays,  that  a  man  is  not 
compellable  to  pay  by  virtue  of  the  original  lending, 
but  leaves  him  at  full  liberty  to  follow  the  diftates  of 
his  confdence,  and  to  promife  to  render  back  the  pro« 
pcrty  of  another  man,  which  he  has  illegally  got  into 
his  poflfedion.  It  would  indeed  be  ftrangc,  if  thofe 
who  had  received  in  folido  1 1 ,000  /.  could  not  in  law 

'  piomife  to  repay  it.  Bcfides,  the  ad  only  fays,  that 
contra£bs  for  payment  of  any  principal,  or  money  •W* 
be  Unty*    (hall  be  void;  and  here  the  money   was 

'  lent  bcforethe  contraft. — \Chambrejl. — That  muft  be  = 
vnderftood,  "  to  be  lent — after  the  pajfing  of  the 
^aiute^  or  the  commeficemcnt  of  its  operaticn.^^']  But  here, 
*a  debt  fubfiftin;.);,  there  was  a  promTe  to  pay  ii,  al- 
together Unconnected  with  ufury.  The  only  cafe  in 
the  books  on  this  fubje£l,  is  Cuthbert  v,  Haley,  8  T.R. 
390,  which,  though  not  a  direCc  authority,  is  in  favour 
of  the  plaintiffs ;  it  having  been  there  held,  that  if  A* 
lor  an  ufurious  confideratioh  gives  his  promiflory  note 
to  Hhj  who  transfers  it  to  C,  for  a  valuable  confidera* 
tion,  without  notice  of  the  ufury,  and  afterwards 
Jl.  gives  a  bond  to  C.  for  the  amount,  the  bond  is 
good. 

LptSy  Serjeant,  in  reply.  The  ftatute  not  merely 
doei  a'way  the  liability  of  the  borrower  on  an  ufurious 
loan,  but  deftroys  the  foundation  of  it.  It  not  only 
kars  the  remedy^  but  annihilates  the  debt.  There  is 
tiofnbjiriaum  therefore  on  which  a  fubfequent  promifs 

Vol.  I.  M  can 
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can  opera te.     With  regard  to  bankrupts  and  infantf.  ' 
there  was  nothing  illegal  in  the  debts  they  have  con- 
traftcd  ;  and  though  not  legally  anfwcrable,  if  of  fuflS- 
cient  ability,  ihey  are  bound  in  honour  to  difcbarge 
them.     The  debt  fubfifting,  they  may  fuperadd  the 
remedy.     Here  there  is  no  moral  confideration  tofup- 
port  the  prom  fe.     Webb  was  aware  of  tranfgreffing 
the  ftatute  from  the  beginning,  and  only  confented  to 
give  up  the  ufurious  intercfl,  from  an  apprehenfioA  of 
being  fued  for  the  penalties  he  had  incurred.     The 
fuppofed  confideration  arofe  ex  turpi  caufd^  and  the 
v/hole  tranfaflion  was  an  attempt  to  defeat  or  evade 
the  law.     As  to  the  cafe  referred  to,  it  is  clearly  nol 
in  point ;    C,  the  obligee  of  the  bond,  having  been 
no  party  to  the  ufury  between  A.  and  B, 

Chamhre^  J. — I  am  fony  that  a  queftirn  of  fuch 
general  importance,  and  involving  fo  deeply  the  in- 
terefts  of  individuals,  fhould  be  decided  only  at  iij/f 
prim. — Sitting  here,  I  cannot  be  governed  in  my  con- 
•  ftru«nion  of  an  aft  of  parliament  by  the  rules  obferved 
in  courts  ot  equity.  In  Chancery,  where  relief  is 
pravwd^  and  where  the  party  cannot  be  relieved  with- 
out the  affifVance  cf  that  courts  the  Chancellor,  before 
difcliivging  him  from  the  ufurious  intereft,  does  im- 
pofc  a  C(.Tidiii&;i  up(^n  !:im,  and  compel  him  to  repay 
the  principal  with  legal  intercfh  Couris  of  equity,  in 
many  cafes,  have  a  di  cr(nion  whether  they  v/ill  inter- 
fere or  n<;t,  and  may  therefore  prefcribe  the  term*  of 
their  interference  Here  the  parties  ftand  refpeftively 
upon  their  flrift  r'ght.%  and  the  elFeft  of  the  ufury  in 
conhueration  of  law,  is  drily  to  be  determined  bttweeh 
tl;em.    It  is  allow  cd,  that  tlicre  is  no  moral  obHgation 

to 
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to  repay  money  lent  upon  an  ufurlous  contraft,  which  , 
will  filently  raife  an  affumpfit.  Indeed,  to  hold  that 
although  the  fecurities  are  void,  there  is  an  implied 
promife  to  repay  the  principal  and  legal  intereft, 
would  effectually  defeat  the  ftatutes  againft  ufury, 
la  one  of  thefe,  I  believe,  it  is  faid,  on  the  other 
hand,  that  they  fhall  be  conftrued  fo  as  mofl  effeftually 
to  reprefs  and  beat  down  ufury  (a). 

The  prefcnt  qucflion  depends  entirely  upon  ftat.  1 2 
Ann,  c.  16,  and  I  am  furprifed  that,  in  the  arguments 
on  both  fides,  the  language  of  that  ftatiite  has  been  fo 
little  attended  to.    Hearing  it  drepped  in  court  yefter- 
day,  that  a  caufc  about  ufury  was  to  be  tried,  I  have 
copied  the  claufe  on  which  this  turns.     After  pro- 
hibiting the  taking  of  more  than  5/.  per  cent,  after 
^9^h  Sept.  1 7 1 4,  it  goes  on  to  enaft,  "  that  all  bonds^ 
**  antradsy   and  affurances,  whatfoevcr,  made  after 
^'  the  time  aforefaid,  for  payment  of  zny  principal^  or 
**  money  to  be  lent,  or  covenanted  (h)  to  be  performed, 
**  upon  or  for  any  ufury,  whereupon  or  whereby  there 
**  (hall  be  rcfervcd  or  taken  above  the  rate  of  five 
*'  pounds  in  the  hundred  as  aforefaid,  Jhall  be  utterly 
*'  'void.*^     Then  does  the  contrad  fuppofed  to  eftab- 
Iifli  this  debt  come  within  thefe  words  ?   It  is  a  con- 
traft  for  payment  of  a  principal  fum,  on  which  ufury 
had  been  referved  ;    but  ic  is  not  a  contrafl:,  whereby 
there  is  referved  above  the  rate  of  five  pounds  in  tho 


(k)   13  Elix.  c.  8  §,  7.  c.  15.  and  21  Ja-  i.  c.  17.  but 

.  (i)  The  word  is  *^  covenant-  13  Eliz.  c.  8.  §  3.  has  it  '*  cove- 

^'   in  this  flatute,  and  in  the  nant,"  as  the  feiife  evidently  rc- 

'^|TC^po>^<^^n^  claufes  of  1 2Car.2 .  quires. 

Ma  *  hundred* 
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hundred.     Thus  wc  have  to  confider,  vrhether  the 
\cords  *  whereupon  or  whereby j    muft  be  referred  to 
'contrails*  brio  ^principaL*  In  grammatical  conftruflion, 
they  muft  refer  to  ^ principal ^^  the  laft  antecedent ;  and 
there  is  nothing  to  prevent  this  conftruQion;  as  it 
accords  with  the  natural  and  obvious  meaning  of  the 
words.     Therefore,  it  ftands  thus: — here  is  a  con- 
trad  (the  kind  of  contract  whether,  verbal  or  written, 
makes  no  difference)  which,  though  not  for  ufury  itl 
itfelf,    is  for   payment  of    money    wliereupon   and 
whereby  ufury  had  been  referved :  for  this  reafon,  it 
is  within  theftatute,  and  void. — I  fliould  have  paid  the 
greateft  deference  to  the  determinations  of  other  judges, 
and  probably  fhould  have  held  myfelf  bound  by  them, 
had  any  been  brought  before  me ;  but  in  the  abfenoe 
of  all  authority,  I  can  look  only  to  the  language  of 
the  ftatute;  and  in  fo  doing,  I  am  under  the  ne- 
ceffity  of  holding  the  fecond  contra^  to  be  illegal,  and 
that  Harrey  and  Suthmier  were  not,  by  means  of  it, 
indebted  in  any  fum  of  money  to  William  Webb. 

The  phimiff  It  was  then  propofed,  that  the  plaintiffs  (hquld  be 

fitted  in  an  ^  nonfuitcd ;  and  an  objeftion  being  made,  that  they 
'^xxwyf^t  could  not,  this  being  an  iffue  out  of  chancery; 
rief"»(?s.        Cbambrej  J.  faid,  there  was  no  rule  of  law  for  this 

notion ;  and  he  direded  a  nonfuit  accordingly^ 

[Attomicf,  IVmJeJw  and  JC/r/M.] 


Fide  2Q  Hen.  3.  c.  5. — 3  c.  13.-12  Ami.  c.  1$. — fimo. 

Hen.  7.  c.  5.— II  Hen.  7.  c.  8.  Abr.  tit.  «  Ufury/'  /(E-)-^ 

—37  Hen.  8.  c.  9.-5    k  6  Com.  Dig.  tit.  «•  Ufuiy,"  (Ai) 

Ed.  6.  c.  20.— 13  Eliz.  c.  8. —  —tit.   **  Pleader/'    (2    G.  7.) 

ai  J^.  X.  «.  i;.— .12  Car.  ft.  Fuarsy  v.GwiUkD,  xT.J^.  155. 
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.egina  V.  Sewell,  7  Mod.i20. 
J  lOwe  V.  WaBcr,  Doug.  736. 
— — rarr  t;.  Eliafon,  i  Eaft.  92.r- 
3   Efp.  Caf.  210.  S.  C— Da- 
rnel ^.  Cartony,  i  E'p.  Caf.  273. 
Mofes  V.  M'Ferbn,  2  Burr.  IC05. 
•Tbe  equity  caCes  on  thii  fubjeft 
we   ably  brought  together   in 
U.  Chejerfiei:  v.  Janjcn,  I  Atk. 
^  30X.     2  Vex*  125.— And  the 
rtfult  feems  to  be,  that  though 
whereacontra6^  is  merely  againfl 
confcience,  if  the  party,  being 
ftilly  informed  of  all  the  circum- 
ftaoces  of  it,  and  of  all  the  ob- 
j^OQS  to  it.  voluntarily  comes 
to  a  new  agreement^  he  thereby 
^  himfelf  of  that  relief  which 
«e  might  othcrwife  have  had  ; 
7^>  if  the  original  contradt  be 
*^«/,  it  does  not  admit  of  being 
'^^Qcratedy  and  no  fubfequent 
V^^inent  or  confirmation  by 
^  X^^rty  can  give  it  validity. 

Since  collefling  the  above  au- 
™rtties,  I  have  been  favoured 
^"^tl^  a  MS.  note  of  a  dired  de- 
Q^o«i  at  Nifi  Priui  upon  this 
^y  point,  taken  by  a  gentleman 
*^^Iiebar^towhom  theprofei&on 
i^.^^xider  tbe^greatell  obligations. 

^lHGHTip.Wl!EJ|tER.-iForf(P- 

/^•"  Spring  jlJfiWf  1799.    Debt 

o«^  bond. — Plea  generally,  that 

t\ie  bond  was  given  for  the  per* 

fonnance  of  an  ufurious  contra^. 

Tbe  plaintiff  had  in  1791  lent 

M 


the  defendant  1,000/.  for  the 
fecuring  of  which,  yritk  lawful 
intereft,  a  bond  was  given,  and 
the  defendant  al(b  agreed  to 
give  the  plaintiff  a  falary  of  50/. 
a-year,  as  a  clerk  in  his  brewery. 
It  was  not  intended  that  the 
plaintiff  fhould  perform  any  fer- 
vice  for  the  defendant  there|but 
the  falary  was  a  mere  (Lift,  to 
give  the  plaintiff  more  than  5, 
viz.  10  per  cent*  intereft,  for  his 
money.  In  1793,  one  year't 
Llary  having  been  pajd.  the  par- 
ties agreed,  that  it  (hould  be  de- 
duced from  the  prtncip^,  the 
deed  fecuring  this  (alary  cancel- 
led, and  a  finefli  bdnd  taken  fdr 
the  remaining  principal,  with  5 
per  eeni.  intereft,  and  pn  this 
bond  the  a6tion  was  brought. 

Plumert  for  the  defendant^  ob- 
je^ed,  that  the  original  contract 
between  the  parties  being  in- 
fed^ed  with  ufury,  could  not  be 
cured  by  any  fubfequent  agree- 
ment ;  that  the  ad  of.  parlia- 
ment made  void  all  contra6is  and 
affurances  founded  in  ufury,  and 
whether  taken  at  the  time,  or 
afterwards,  could  make  no  dif- 
ference. 

LawrcneCf  J^— The  a6k  of 
parliament  only  makes  void  con* 
trads  whereby  more  than  5  fer 
ceni,  is  fecured.  The  orighud 
contraA  between  thefe  partiet 
was  certainly  ufariovi,  and  n# 

3  aAioo 
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tftiOQ  coifld  b^ve  been  maia« 
taincd  on  the  firfl  bond  ;  but 
there  was  nothing  illegal  in  the 
lad  bond  ;  it  was  not  made  to 
aflure  the  performance  of  the  fir  ft 
contrad^^  nor  does  it  Cecure  nicre 
than  5  per  cent,  intereft  to  the 
plaintiff.  The  parties  faw  they 
had  before  done  wrong;  they 
reftified  the  error  thty  had  com- 
mitted, and  fubflituted  for  an 
illegal  contraft  one  that  was  per- 
feflly  fair  and  legal.  I  fee  no 
•bjedtioq  Xo  their  doing  that. 


and  therefore  am  of  opinion^  that 
the  prefent  a£lion  is  maintain* 

able. Verdiafor  plainfijf. 

Note.  In  the  outfet  of  the 
caufe>  Lejcefier  objedlcd  that  the 
plea  was  bad,  in  not  ftating  how 
the  ufury  was  committed  :  but 
Lawrence  anfwered,  thu  if  the 
defendant  intended  to  haTe 
availed  himfelf  of  that,  he  fhoa]^. 
have  demurred;  but  on  this  ifToe 
he  muft  tr)',  whether  it  was  ufu- 
rious  or  not. 
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FIRST  SITTINGS  AT  WESTMINSTER. 

Do  JunuA'-y  27. 

UDLEY  v.  Smith*  ^      '  * 

CASE  for  nesUffence,  aeainft  the  owner  of  a  ftaee-  '^^*  proprieror 

1-  rr*?       1       1  •  n  ,        ,  ,  ,    .      ?^  of  a  ft. ^e  coach 

coach. —  1  he  declaration  Itated,  that  the  plaintiff,  is  :*..!wer..b!c 

Elizabeth  Dudley^  became  and  was  an  outfide  paflenger  g'cruVo  "r^he ' 

on  the  defendant's  coach,  to  be  fafely  and  fecurely  u'li^^pUc^Jf  * 

conveyed  thereon,  from  a  place  called  the  Red  Lion.  */^'  's "?  f**^- 

A         •  •  .  feiigci*,   not 

in  the  Strand,  to  Chelfea  ;  and  that  it  was  thereupon  omy  \v.\  che 

the  duty  of  the  defendant  to  have  fo  conveyed  her  ;  itt p»3c/of*de- 

but  that  he  failed  to  do  fo :  "  and  on  the  contrary  "V'.'r' !;.''' 

'J  till  the  pair^n- 

thereof,  defendant  afterwards,  and  whilft  plaintiff  con-  s';* ''"'  ^^""^^ 

•  1  rr  ^  r  U\c\y  fcr  down. 

tmued  as  fuch  outfide  paffenger  ou  the  laid  coach,  — Ti.eanvcrof 

and  before  (he  was  fet  down,  or  had  alighted  thervi-  hrforTparrmg' 

■from,  to   wit,   on   the  day  and  year  aforefaid,  at  |!!ac"^^uTi, 

Chelfea  aforefaid,  by  a  certain  then  fervant  of  the  •'••S'^r.ms,  it 

defendant,  employed  and  trufted  by  him  upon  that  oc-  t!>c  p.fliMgen 

lion,  wrongfully,  injurioufly,  carelefsly,  negligently,  ic.u'Li"bed^n, 

M  4  and 
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fir{  -and  if  he 
ynxttAs  wiii- 
cMJC  tivisf  cbem 
Hiif  iiftforniati'tfi, 
the  prvprktor  it 
linMc  foi  any 
injury  tbf  y  may 
thereby  fuflFery 
which  ihey 
fBifht  have 
efcaperl   by 


and  improperly,  drove  -  the  laid  coach  through  and 
under  a  certain,  low  and  narrow  gateway  there; 
whereby  plaintiff  was  then  and  ^  there  thrown  and 
knocked  down  from  and  off  the  faid  coach,  &c." 

It  appeared  in  evidence,  that  the  plaintiff  was  carried 

fafely  as  an  outfide  paffenger  on  the  top  of  the  coach, 

to  the  Crofs  Keys  at  Chelfca,  where  it  ftops.     When 

arrived,  before  the  gateway  of  this  Inn,  leading  to  the 

ftable-yard,  the  coachman  rcquefted  her  to  alight  there, 

as  the  paffage  into  the  yard  was  veryuiukward.    Slie 

faid,  'as  the  road  was  dirty,  (he  would  rather  be  driven 

into  the  ys^rd.     He  then  adviftd  her  to  ftoap,  and 

drove  on.    The  confequence  was,  that  (he  was  ftrac^ 

violently  on  the  fhoulders  and  back  by  a  low  arch* 

way  in  the  paffage,  and  received  a  perfonal  injury,  of 

which  (he  is  not  lik^Iy^  ever  to  recover.    A  furvcyor 

fwore,  that  from  ^n  admeafurepient  he  had  xi)ade, 

this  archway  was  only  9  feet  9  inches  from  (he  ground, 

and  that  the  top  of  one  of  the  defendant's  coaches, 

which  feemed  exa^ly  of  the  fame  height  with  all  the 

others,  was  8  feet  (>  inches  from  the  ground,  allowing 

an  interftice  of  1 2  inches  for  the  body  of  any  perfon 

attempting  to  ride  thTpugh  upon  it.     The  plaintiff's 

cafe  being  clofed,— 


The  Attorney  General  contended,  that  this  evidence 
would  not  fvipport  an  adion  agaipff  the  proprietor  of 
the  coach,  whether  blame  was,  or  was  not,  imputable 
to  the  driver,  Th^  declaration  ftated  it  to  be  the  duty 
of  the  defend^t  to  carry  the  plaintiff  fafely  .and  fo* 
fur^ly  from  the  Red  Lign  in  the  Strand  to  Cheilea} 

7  ho 
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be  had '  dotie  fo,  and  brought  her  to  the  fpot  where 
tbe  toach  was  accnftomed  to  ftop.  Here  the  journey 
was  completed,  and  (he  was  de(ired  by  the  coachman 
to  ftep  down.  If  after  that,  ihe  •  chofe  to  remain  on 
die  ccSkrh,  and  to  ride  into  the  yard,  into  which  the 
defendant  was  not  bound  by  his  undertaking  to 
carry  her,  his  refponfibility  ceaTed ;  he  was  not  an* 
jwerable  for  the  negligence  or  mif(<ondti&  of  his  fer- 
vant  fubfequent  to  the  termination  of  the  journey,  and 
the  plaintiff's  only  remedy  was  againft  the  coachman, 
if  ihe  had  any  legal  caufe  of  compIainL-^But,  in  £id, 
ihe  had  been  warned  of  her  danger ;  (he  had  been 
told  that  the  paiTage  was  very  aukward^  and  if  ihe 
fBU  periifted  to  continue  oa  the  coach,  it  was  at  her 
own  periL 

Lord  Ellenborough. — The  defendant  was  bouqd 
to  carry  the  plaintiff  from  the  ufual  place  of  taking  up 
to  the  ufual  plaee  of  fetting  down.  As  coachowner 
Aerefore,  he  was  anfwerable  for  the  ncfgligent  a£U  of 
his  fervant,  till  the  plaintiff  was  fet  down  at  the  ufual 
place  for  paffengers  alighting  at  Chelfea.  This  ap« 
pearSf  for  the  infide  paffengers  at  leaft,  to  have  been 
the  yard.  If  the  coachman  had  faid  to  her,  ^^  the 
^  others  will  be  fafe  in  proceeding,  but  you  muft  go 
^  down  here,  ^  you  cannot  remain  upon  the  coach 
♦•  wkhout  danger  to  your  lite,'*  (he  could  only  have 
blamed  her  own  imprudence  for  what  followed.  But 
Jic  ihould  have  given  her  the  materials  to  judge,  if  he 
was  to  leave  her  to  make  her  elefUon.  He  told  her 
die  paflage  was  aukward ;  whereas,  according  to  the 
^video^,  it  W4S  impra£ti^ble« 

The 
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The  Attorn^  General,  then  undertook  to  prove, 
that  with  proper  caution,  the  plaintiflF  might  have  rode 
through  into  the  yard  upon  the  coach,  without  any  • 
injury.;  and  two  witnefles  aftually  fwore-that  they  had 
done  fo  frequfsintly. 

^.ord  Ellenborouqh.  left  it  to  the  jury  to  con- 
iiiler,  whether  the  coachman  had  fufEciently  warned 
the  plaintiff' of  her  peril,  or  whether  the  paflage  was 
more  dangerous  than  (he  had  leafon  to  fuppctfe  it  to 
be,  from  the  manner  in  which  fhe  h^^ard  it  defcribed 
by  him. 

The  jury  found  a  verdid  for  the  plaintiff,  with  looL 

damages. 


Barrow  and  Marryat  for  the  plaintiff. 
The  Attorney  General  for  the  defendant. 


: 


[Atroraitrffi  Davis  and  Ht/Uwaj.'} 


Fi^f  A^Pn  f.  Hcayep^  t  Ejfp.  Caf.  533* 


FIRST 
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FIRST  SITTINGS  IN  LONDON. 


IMl. 


Falconer  v.  Hanson.  jan"iiary^2S. 

THIS  was  an  adtion  of  covenant  upon  a  charter-  if  *  wUncri 
.  1       .rr  examined  upoo 

party;  m  which  the   parties  took  illue  upon,   inrerrogatunet, 

whether  the  fliip  failed .  on  her  voyage  with  the  firft   ug  hwf  nJt "" 

fair  wind  after  taking  in  her  cargo.  contSg" 

ffattmcnt  of 

By  rule  of  court,  feveral  of  the  witncffes  had  befcn   which  he  is 
examined  upon  interrogatories.     Amongft  thefe  was  Ihi^wnhng  may 
the  captain,  whofe  depofition  ftated  that   the  log-book  I]  ^7^^^'*  ^^f '* 
contained  a  true  account  of  the  time  when  the  vcffel 
iailed,  the  (late  of  the  weather,  &c. 

Garrowj  for  the  plaintiff,  accordingly  propofed  to 
read  feveral  extrafts  from  the  log-book,  as  evidence. 

Park^  on  the  other  fide,  objected  to  this,  on  the 
ground,  that  if  the  witnefs  had  been  prefent,  the  log- 
book could  only  have  been  ufed  by  him  to  refrefli  his 
memory,  and  could  not  have  been  read  as  evidence, 
although  he  had  fwom  in  the  box;  that  its  contents 
were  true  (a). — But, 


(a)  Peak.  Law  Ev.  12,14.—  failing  of  a  fhip,  forming  part  of  • 

It  lias  been  held,  that  the  /c^-  «  convoy,  which  the  man  of  war 

i«0^  of  a  man  of  war  is  itfelf  evi-  had  efcorted. — D'Ifraeli  v.  Jow- 

id^ce^  to  prove  the  time  of  the  ett,  i  Efp.  Caf.  427. 

^  Lord 
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Lord  ExLENBO ROUGH  held,  that  the  parts  of  the 
log:book  referred  to  in  the  dcpofition  might  be  re- 
ceived in  evidence,  in  the  fame  manner  as  if  they  had 
been  cc^ied,  and  inferred  in  the  depofition  itfelf  as 
coming  diredly  from  the  depoaent. 

^ 

What  ftt«eient  The  depofition  of  another  witnefs,  who  had  been 
wxtntu  Wing  examined  in  the  fame  manner,  was  reje^ed,  for  want 
hit  tximrttailon  of  fufficicnt  proof  of  his  being  out  of  the  coimtry.. .  It 
IStll*^*^*'  was  fwom,  that  he  wa$  a  fea*faring  man,  and  that  in 
^o«'  .  Junelaft  he  belonged  to  a  veffcl  lying  in  the  river 

Thames ;  but  of  what  nature  this  vefiel  was,  or  whi* 
ther  (he  was  bound,  it  did  not  at  all  appear. 

The  Chief  Justice  was  difpofed  to  recdye  the 
depofition  upon  this  evidence  of  the  witnefsV  abfence 
from  the.kingdom,  if  it  could  further  be  fhewn,  that 
any  efforts  had  been  recently  made  to  find  him ;  but 
nothing  of  this  kind  being  proved,  he  thought  the 
cvid^ce  of  the  witneis  being  beyond  the  jurifdi£tion 
of  the  court,  too  vague  to  admit  his  written  de« 
pofition  (tf )• 

The  caufe  was  afterwards  referred. 
*  Cifrr0tu  and  Gurmy  for  the  plaintiiT. 
fsri  and  M^rryat  for  the  defendant* 

(Attoraicf ,  lh0  aad  Cnwdn  6f  C(f.]       ^    - 


m  "  II  >p  i»  m 


f#)  AHmymoiu,  %  SaIIu69i, 


•x-  .«.«%- 
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SECOND  SITTINGS  AT  WESMINSTER. 


f. 


Doe  ex  dJ'WjnTt  v.  Cuff.  Tuffiiay, 

'  XpJECTMENT  on  af»  mortgage  deed. 

It  appeared,  that  under  this  deed  the  leffor  of  one  tenant  in 
the  plaintiff  was  entitled  to  an  undivided  moiety  of  cme  anl!iblr"it^'° 
tenement,  and  three-fourths  of  another ;  and  that  the  ""^^5*7  «'**>*'^ 

'  • '  I J  prove  an 

defendant  was  in  the  poffeflion  of  the  whole  of  both.      *^"*'  ^^^f 

*  or  to  pr>duce 

/  .  the  G(>nfeot-rule 

to  confeft  leafe, 

Tlit  Attorney  General  contended,  that  under  thefe  cnix)^mndo^fltr. 
circumftances,  the  leffor  of  the  plaintiff  was  bound  t« 
adduce  evidence  of  an  a^ual  cnjier. 

Park  J  e  contra^  maintained,  that  the  defendant,  by 
appearing,  confcffed  leafe,  entry,  and  oujlery  and 
that  if  he  did  not  choofe  to  confcfs  tbefe,  though 
there  might  be  a  nonfuity  he  mud  be  turned  out  of 
poffeffion. 

The  Attorney  General  denied  that  the  defendant's 
appearance  -alone  amounted  to  a  confefliop  of  the 
oufter.  It  ought  to  be  fhewn  on  what  terms  he  was 
admitted  as  defendant  inftead  of  the  cafual  eje£tor« 
The  confent  rule  fometimes  was,  that  "  the  defendant 
ihall  confefs  leafe  and  entry,  and  alfo  oufter  of  thd 
nominal  plaintiff,  in  cafe  aii  aftual  oufter  of  the 
plaintiff's  leffor  by  the  defendant  ffiall  be  proved  at 

the 


^74 
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the  trial,  but  not  othcrwife'*  (a).  Therefore,  the 
confent  rule  mud  be  given  in  evidence ;  and  without 
it,  there  was  no  fort  of  proof  to  fupport  the  greater 
part  of  the  declaration  on  the  record. 

Park  flood  upon  the  praftice,  and  urged  the  in- 
convenience which  would  arife  from  holding  that  it  is 
in  all  cafes  neceffary  to  prove  the  confent  rule. 

Lord  Ellenborough  held,  that  the  leffor  of  the 
plaintiff  was  bound  to  do  fo  in  the  prefent  inftance^ 
to  fee  whether  the  rule  was  common  or  fpecial. 

The  rule  was  then  put  in,  and  appearing  to  be  in 
the  common  form,  the  leffor  of  the  plaintiflF  had  a 

verdift. 

Park  and  Gazelee  for  the  leffor  of  the  plaintiff. 
The  Attorney  General  for  the  defendant, 

rAttcrnics,  Rid'tt  and  Sud'.i-M.'\ 


(a)  Tiud^s  Prac.    Forms,    668. 


P^r  Holt,  C.J. — *'  In  cafe 
of  teniints  in  common,  there 
mufl  be  an  actual  orifier  of  one 
by  the  other ;  or  elfe  he  (hall 
not  be  compelled  to  confefs 
hafc,  entry,  and  ou?er.^*  Ano- 
tiyrHousy  7  Mod.  39.  But  it  has 
been  long  fettled,  (though  it  was 
once  much  difpuled),  that  fuch 
confciiion,  if  made,  is  fufficient 


proof  of  oufter,  for  one  tenant 
in  common  to  maintain  an  cje6i* 
meut  againil  another.  Oates  ex 
d.  Wigfall  V.  Br}'don,  3  Burr* 
1895.  And  it  feems  to  be  fuffi* 
cicrit  cvider.c:;  of  all  the  hi&M 
confefTed,  except  where  there 
mu  I  be  an  aSlu'al  entry ^  to  avokl 
a  fine  levied  with  proclaaiations* 
Running  ton's  EjeAment,  195^ 
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origii>;il  pattici 


Watnam  v.  Bend.  s.^,  ^,y. 

A  CTIOI^  againft  the  defendant  as  maker  of  a  pro-  j^  ^^  ^^^.^^^ 

miffory  note  for  200/.  payable  to  L.  Toader,  or  'p^'""  '^"^ 

fcearer.     The  declaration  ftated,  that  L.  Toader,  to  promtfTory  nor**, 

whom  the  fum  of  money  mentioned  in  the  note  was  LUrlr^'^'ir'thi 

-payable,  indorfed  it  .to  the  plaintiff.  ftl'Ir^l^.^,  B. 

in^iyrfcd'it  to 

.,  No  evidence  of  this  indorfenient  being  given ;  it  Indo^fcm^nf*  * 
was  contended  that  the  plaintitF's  cafe  vi^as  imperfeft,  ^'jj  ^r.^iffuit* 
and  that  he  muft  be  cjlled.  ""'^  •»  cv^ricncr 

u:.clertlif  mcn-y 
_  couf.ts,  only  at 

The  counfel  on  the  oppofite  fide  anfwcred,  that  the   i^''^^^"  '^^^ 
averment,  being  unneceffary,  might  be  rejefted  ;  and    to  h. 
that  at  any  rate  the  plaintiff  might  recover  under  the 
count  for  money  had  and  received,  the  note  being, 
^/or  value  received.^  ^ 

#  Lord  Ellenborough  held,  that  as  an  indorfc- 
ment  was  flated,  though  unneceflarily,  in  the  count 
on  the  note,  it  mufl  be  proved  ;  and  that  the  plaintiff 
could  not  recover  under  any  of  the  money  counts,  as 
he  was  not  an  original  party  to  the  bill,  and  there 
\iras  no  evidence  of  any  value  being  received  by  the 
defendant  from  hini. 

A  witnefs  however  w'as  afterwards  foun'-!,  who 
proved  the  hand-writing  of  L,  Toader,  and  tiie  plaintiff 
had  a  verdift. 

Clarke  and  Gazeke  for  the  plaintiff. 
Reader  for  the  defendant. 

[Aitornies,   hrom'ey  >nd  -R*/-] 


Vide  Rex  t7.  Sievcnsand  Ag-  well  v.  Bennett,  3  Bof.  &  Pul. 
new,  5  Eaft.  244  — Johnfon  v,  559.— Koulc  v.  Baxter,  3  Eall. 
Coliingt,  X  T.  R.  98.— White-     177. 
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samtd^y.  Johnson  Gent.  v.  Alston. 

An  tttomer       A  SSUMPSIT  on  an  attorney's  bill. 


fend  «n  a«ion,  It  appeared,  that  the  greater  part  of  the  buiinefif 

follow  the  in.     had  been  done  in  defending  an  adion ;  and  tkat  <m 


what  if  meant 
Merely /or  delay. 


hi™diwi,  to  do    ^^^  occafion,  the  defendant  had  defired  that,  for  tlie 

fake  of  delay,  a  plea  in  abatement  fhooM  be  pm  w^  of 
his  being  in  paitnerfhip  with  another  perfon. 

The  defence  fiated  was,  that  the  plaintiff  had 
neglefled  to  put  in  this  plea ;  whereby  there  had  beeft 
a  judgement  againft  the  defendant  alone*    But, 

Lord  Ellsmborouoh  laid,  thai,  fay  the  dcfaidaac'a 
own  confedion;  the  plea  in  abatement  wasmefdy  Ibr 
delay ;  and  that  he  therefore  could  not.  compfadn  oFQ 
his  inftruSions  concerning  it  being  difobeycd. 

Verdift  for  the  plaintiff! 

Garrow  and  Efpinajfs  for  the  plaintiff** 
The  Attorney  General  for  the  defendant. 

[Attarnics,  Jdkrf'in  and  B/ts/JaieJ] 


Fide  Pierce  v.  Blake,  2  Salk.  court/'—  FuU  dum  Pitt «.  Ydl- 

5x5,  where  Holt,  C.  J.  fays,  den,  4  Burr.  20<Sz.<^-RvdMI  %. 

that  «^  if  an  attorney  puts  in  a.  Palmer,2Wilf.  3^5.^— 8alo«ei»' 

falfe  pica  to  delay  juftice,  he  v.  Lyon,   i  Eaft.  369.-«»T<A« 

breaks  his  oath,  and  maybe  fined  pier  ^.  M'Lachlaa,  t  New  Rip. 

for  puttirg  a  deceit  upon  the  X36. 
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y? 


Kent  v.  J^qwzn. 

A  SSUMPSIT  agsunft  the  defendant  as  maker  of  a 
promiffory  note  for  i  ^3/.  r  gs*,  dated  9th  Auguft, 
i8b6,  at  90  days  after  date,  payable  to  Meffrs.  Coates 
and  Co.— 'iridorfed  by  them  to  J.  Watfoii,  and  in- 
^rfed  hj  him  to  the  plaintiff, 

ff 

The  making  of  the  note,  and  the  feveral  indorfe- 
ments  being  jxroved, 

Tfe  AttoHif^  General  opened  as  a  defence  to  the 

tion,  that  tBe  note  had  been  given  under  an  ufurious 

^ment  between  the  defendant  and  Ccates  and  Co. 

{trbi^t{Ma^  ,he.  offered  in  evidence  certain  letters 

L:  Coates  and  Co.  to  the  defendant,  wherein  they 

*  •panopafedvto  accommodate  him  with  their  acceptance 

^  3  inQi|i^%  upc»  receiving  his  note  for  the  fame 

film  at  90  days,  together  with  two  and  a  half  per  cent. 

Park  objected  to  the  admiffibih'ty  of  this  evidence. 

He  allowed,  that  in  an  adion  againfl  the  acceptor  of  a 

Ml,  the  drawer  or  indorfer  may  be  called  to  prove, 

that  there  was  ufury  in  its  original  confcoSion  {a)  3  bat 

^H  the  evidence  was  given  upon  oath,  and  an  op-^ 

,  {mtunity  was  afforded  to  crofs  examine  the  witnefles. 

Ifaie,  diefe  letters  of  Coates  and  Co.  were  not  upon 

iAth|  and  might  be  colluft  vely  written,  with  a  view  to 

idefeat  the  fair  claim  of  the  plaintiff. 

(4)  Jbrdaine    v.  Lafli|)iooke,   7  T.  &.  6oj,— Rkh  v.  Top- 

^^VoL.  l.  N  Lord 


Same  dtj. 


Where,  to  an 

action  at  the 
fu;:  of  the  in. 
dor  fee  again(( 
the  maker  of  a 
promilTory  oote^ 
the  defence  is^ 
ufury  in  its  ori« 
ginal  concoc- 
tion ;  letters 
from  the  payee 
to  the  maker, 
Hating  the  con* 
ftde. alien  at 
between  them* 
if  (hevrn  to  hav« 
been  cotempu* 
raneoufi  wicn 
the  miking  of 
tlir  notCy  aie 
admilTible  cyi* 
deuce  t«>  prove 
the  ufury. 
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Lord  E|iL£>iBoiiouQH  ruled,  that  it  was  firft  ne^ 
ccffary  to  prove  by  the  ppft-mark,  or  otberwife,  Aat 
the  letters  were  cotemporaneous  with  the  making  of 
th«  note ;  and  tbzx  after  tlut,  they  woul4  he  evidei^ce 
of  an  a^  done  by  Coates  and  Co.,  who  were  the 
payees  of  t{ie  note^  an^i  through  whom  the  plsdnti^ 
made  title.  Whether  the  aft  was  proved  by  an  oral 
decimation,  or  by  other  evidence,  his  lordihip  iaid^ 

made  no  difference. 

»    ...      '   • 

The  poft-mark  being  examined,  did  (hew  the  letter^ 
to  have  been  written  juft  before  the  date  of  the  note,, 
and  they  were  read  in  evidence  accordingly.  It  fur- 
ther appeared,  that  on  the  1 1  th  of  Augufl:  1 806,  the 
defendant  drew  a  bill  of  exchange  on  Coates  and  Co^i^ 
for  150/.  at  3  months,  which  they  accepted;  but 
which,  when  due,  was  difhonoured  for  non-payme&t. 


14.. 


Park  contended,  that  the  3/.  lOs.  for  the  2ifer 
cent,  upon  the  150/.  was  to  be  confidered  not  as  In- 
tercft,  but  commiflion,  for  the  trouble  of  Coates  an< 
Co.  in  accepting  the  b^l,  and  acconunodating  the:  de 
fendant  (^).  •  • 


A  perfon  Jt-  Lord  Ellenborough,  howcver,  held,  that  t|v^ 

another  by  ac-  was  uo  colour  herc  for  commtjfion^  and  that  the  %\ 

caSoU'»i« '  '  ^^^'  ^^^  ^  confidered  as  ufuripus  intereft.  C0.WI 

eX"o7ntS  a'  t)ankers  had  been  allowed  to  take^  hefides  legal 

bill,  take  any  tereft,  a  certain  commiffion  for  their  trouble  and 

thing  above  $  /.  .  '  .    .  •  ^ 

ftrccnt.xmv:^,  pcucc }  but  that  was  in  difcounting  bills.  Here,  Cg^i 

bywrayofcom-  .  •/  <»  . 

mi(non,  without  »  ■  i  .  .    - 

committiof  > 

uhiry.  (a)rWiiich«/.FenD,aT.R.5t.ii.  Hunx»ett  v.  Yea.i  fioTftPol.t 
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^xid  Co.  were  acceptors  of  a  bill,  and  the  cemmiffion 
09^is  a  mere  cloak  for  irfury.  Therefore,  tf  the  jury 
|>£lieved  that  the  note  was  made  upon  the  terms  hdd 
^ijt  in  the  letters,  thejr  muft  find  for  the  defendant.^ 
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And  fo  the  defendant  had  a  yerdid. 


Park  and  EJpinaJfe  for  the  plaintiflf. 
The  Attorney  Generdl  for  the  defendant, 

[Attoraiety  Ow€n  aod  BeckeitJJ 


III    tiiii  cvSt,    the  Attorney 

Gmera!  likewife  contended,  that 

the  defendant  had  received  no 

tmfidiration  for  the  note,   and 

ttot  therefore  the  plaintiff  could 

90t  niatntain  an  aftipn  upon  it, 

rren  if  he  was  an  indorfee  for 

nlue,  as  there  was  reafon  to 

bppoie  that  it  had  not  been  in- 

dor€edto  him  till  fubfequently 

10  itfbecpming  due.    But  it  ap- 

pearrd  afterwards,  that  theplain- 

'dff  had  receired  it  from  Watfon 

10  payment  of  g^oods  fold,  before 

it  was  due ;  and  Lord  Ellen- 

«^own  faidy  that  at  any  rate 

jjtfi  ppte  WW  not  tp  be  con(idered 


ais  n^ule  without  confideratioQ^ 
as  the  maker  had  received  a 
crofii  acceptance  fi'omthepayeetf 
and  there  had  been  an  exi:hange 
of  fecuridea  between  the  parties. 
It  follows,  that  in  WiUa€9  f. 
H^rdacrty  ante  47.  if  it  had  been 
clearly  made  out,  that  there  ha4 
been  an  exchange  of  fecurttiesj 
the  bill  there  would  have  been 
confidered  as  accepted  for  value  ; 
and  upon  proof  of  Maine'a 
bankruptcy  before  the  indorfe- 
ment,  I  prefume  the  plaintiff 
would  havebeen  nonluited.  RoUe 
V,  Cafton,  2  H.  BL  570.— 
Buckler o^.  Buttivant>  3  Eaft*  ya. 
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Janntfy  aS* 

In  an  oAton  fm 
the  value  of  an 
article  ordered 
•f  the  plaintiff 
^y  the  defend- 
anty  but  return- 
ed tyy  the  de- 
imdam  to  the 
jpUaniiff,  it  it 
Mcumbent  on 
fbe  pbintiiFto 
^ovc,  tbjit  it 
^at  made 
agreeably  to 
the  order. 


»  '  CAGES  AT  msj  MLina.   •     ■ 

COURT  OP  COMMON  PLEAS. 

FIRST  SITTINGS,  IN  TERM,  AT  WESTMINSTER. 

Hayden  v.  Haywarp. 

A  CnON  for  goods^  fold,  to  recover  the  value  of  a 
riding-habit,   made  by  the  plaintiff,  for  the  de- 
fendant's wife. 

It  appeared  in  evidence,-  that  the  plaintiff  was  fent 
for  by  the  defendant,  to  take  meaAire  of  Mrs.  H.  for  a 
riding-habit ;  that  he  did  fo,  and  made  one  which  •  he 
fent  home  to  the  defendant's  houfe;  but  that  it  was  re* 
turned  back  to  him  the  fame  day. 

Bayley^  Serjeant,  for  the  defendantj  contended^  that 
k  was  incumbent  on  the  plaintiff  to  prove  that  the 
riding-habit  was  made  agreeably  to  order;  as  the  tnjc 
reafonof  its  being  fent  back  was,  ihdX  it. did  not  at 
all  fit. 

Cochllf  Serjeant^  on  the  other  fide,  mamtamed^  dot 
the  onus  lay  upon  the  defendant,  to  prove  that  the 
article  fumiihed  was  improperly  made.  The  defendant 
had  given  the  order,  and  the  evidence  of  a  ridtog-habk 
btixig  delivered  at  his  houfe,  was  prefumptive  proot 
that  the  order  was  duly  executed  Therefore,  it  Hf 
with  the  defendant  to  difcharge  himfelf,  by  rebutdu 
this  prefumption. 

Sir  Jame9  Maksfielix,  C.  J.  was  of  opinion^  tint 
tinder  the  circumAances  of  this  cafe,'  it  behoved  tftfe- 
pkindff  to  prove,  that  the  habit  was  made  aglrittHt^ 
to  the  order,  and  that  as  he  failed  in  this  proof,  the 
defendant  was  entitled  to  a  verdift. 

The  jury  neverthelefs  found  for  the  plaintiff* 

Cnkelly  Serjeant,  and  — — ,  for  the  plaintiff* 

M^lejfp  Serjeant,  for  the  defendant. 

[Ajtomkt,  Dmmmk  and  Hft  9sf  Co.] 
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ADDENDA 

TO 

f 

CASES 

RULED 

AT  THE  SITTINGS 
After  MjCHAEiMAS  Term  and  in  Hilary  Term  48  Geo.  III. 


ClETERALof  the  cafes  reported  in  the  preceding  part  of  this  volume 
having  been  fubfequently  brought  before  the  court,  on  motions 
for  new  triak  or  in  arrcft  of  judgment ,  it  will  be  proper  here  (hortly  to 
tnention  the  proceedings  concerning  them  In  Banco^  by  way  of  confirm- 
ing' or  qualifying  the  decifions  at  Nifi  Prius.  For  the  future,  no  cafe 
will  be  inferted  in  thefe  Reporta,  till  finally  adjudged  in  the  court  from 
vrhich  tl^e  record  iflues. 

I  .In  jimey  v.  Longj  (p.  14. )  a  ny>tion  was  made  in  arreft  of  judgment  on 
two  grounds :  ift,  that  a  writ  oifuhpana  duces  tecum  is  not  of  compulfory 
obligation  pn  a  witnefs  to  produce  papers  thereby  demanded;  and  idly, 
that  it  wa^  not  fufficiently  alleged  in  the  declaration  that  the  defendant  had 
it  in  his  power  to  produce  the'  warrant  which  this  yfnt  of  fubpcena  duces 
tecum  required  him  and  another  perfon,  to  whom  it  was  direfied,  to  pro- 
duce at  the  trial.  But  after  hearing  thefe  points  argued  at  (jreat  lengthy 
the  Court  refolved,  i  ft,  that  under  a  writ  oi  fubpcena  duces  ici  i^m  a  witnefs 
is  bound  to  produce  all  papers  mentioned  in  it,  which  he  has  in  his  pof- 
leflion,  and  which  be  has  no  lawful  or  reafonable  cxcufe  for  withholding;  of 
the  validity  of  which  Cxcufe  the  Judge,  and  not  the  witnefs,  is  to  deter- 
inine;  and  2dlyj  that  the  defendant's  ability  to  produce  the  warrant  and 
}itf  want  of  juft  caufe  for  not  producing  it  were  fufficiently  alleged  by  ftat- 
-     YQ»f  I-.  C  a  ]  ingr^ 
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iiig,  that  he  could  and  might,  in  obedience  to  *he  faid  writ  of  Juhpana^ 
have  produced  at  ihc  'ual  the  faid  v^ arrant-  and  that  he  had  no  law- 
ful or  Tcafo'iable  excufc  or  impediment  to  the  concrary. 

2.  In  Th*  Mayor  of  London  v.  Long,  (p.  22.)  confiderable  doubtK 
were  made  to  appear  as  to  the  antiquity  of  the  oath  which  had  been  very 
much  relied  upon,  as  well  as  concerning  other  parti  of  the  eridence;  and 
the  Coui  t  direded  that  there  fhould  be  a  trial  at  bar,  in  order  that  points 
of  f'icri  magnitude  as  the  cafe  involved  might  receive  the  moft  folenui 
couiidvTation. 

3,  In  Buchanan  v.  Ruder ^  (p*  ^3*)  *  motion  was  made  to  fct  afide 
the  ncnfuit,  on  the  ground  that  by  a  law  of  the  Ifland  of  Tobago,  if  a  de- 
fendant he  ahfentfrom  the  IJland^  and  have  no  attomey,  manag<?r,  or  ovtir- 
feer  there,  "  nailing  up  a  copy  of  the  declaration  ^t  the  court-houfe  do6r 
fhall  be  deemed  good  fcrvice;"  but  the  Judges  all  agreed  that  fuch  a 
law  was  not  binding  on  the  reft  of  the  world ;  a:id  th?t  at  any  rate  it 
could  not  apply  to  the  defendant,  who  not  liaving  been  proved  ever  to 
have  rcfided  within  the  juirifdiclion  of  the  illand,  coirld  not  with  propriety 
be  faid  to  be  ahjcnt  from  it.     A  rule  nifi  was  therefore  refiifcd. 

4.  In  French  v.  Patten^  (p.  72)  a  rule  to  (hew  caufe  why  there  fhofilil 
not  be  a  new  trial  was  granted ;  but  was  afterwards  difchargcd,  the  Court 
being  of  opinion  that  the  original  contraft  between  the  parties  was  fuper' 
feded  by  the  memorandum  inferted  in  the  polic}',  which  only  wanted  a 
ftamp  to  be  efFeftual;  and  that  it  would  be  contrary  to  the  policy  of  the 
revenue  laws  to  confider  the  alteration  as  a  mere  nullity. 

5.  In  Cord'wcll  v.  Martin^  (p.  79.)  theCouftr  refufed  a  rule  to  fhev^ 
cafue  why  there  (hould  not  be  a  new  trial  5  as  th^y  clearly  thonght  that 
the  feveral  drawers  \^cre  mutual  purchafers  of  each  other's  acceptances^ 
and  that  the  bill  being  negotiated  before  the  altenStion  was  made,  this 
was  in  effed  drawing  a  new  bill  without  a  ftamp. 

6.  In  kex  V.  Campbell,  (p.  91 . )  a  motion  was  made  (of  a  ftew  trial  oft 
the  fuppofed  variance  objeded  at  Nifi  Prius;  but  theCou  a t,  thinking  that 
the  averment  in  the  information  was  fufficiently  fupported  by  the  chartctV 
refufed  a  rule  to  (hew  €»ufe,  and  jud^eat  was  afterwards  pafied  upo|r 
tke  dsfendant. 
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^.  In  Cundhgy*  Brown  f  (p.  104.)  the  efFe6k  of  the  indorfce  being  award 
that  the  confignor  had  not  been  paid  in  cafh  for  the  goods,  was  argued 
very  elaborately,  and  the  Court  took  time  to  confider  ;  bat  the  Chief 
JvsTict  afterwards  delivered  their  unanimous  opinion,  that  the  notice  to 
the  indorfee,  which  is  faid  to  Yitiate  the  indorf  ;iment,  means  <<  r,otice  offuch 
^ircttfnfiancei  as  rendered  the  bill  of  lading  not  fairly  and  bonejlly  q/Jignable;^* 
and  that  as  there  appear^  to  be  no  bollufion  in  this  cafe  between  the 
defendant  and  the  confignee,  the  rule  for  a  new  trial  (hould  be  difchargcd. 

8.  In  Kymer  t.  Suwercropp,  (p.  169.)  a  rule  for  a  new  trial  was  likewifi^ 
difchki-gedy — on  the  ground  that  the  defendant  had  not  properly  fubilan*- 
tiated  the  fa£^,  that  he  had  paid  the  broker  for  the  coffee  delivered  to 
hxxn  ;  but  the  Court  did  not  give  any  decided  opinion  as  to  the  effe6l  of 
payment  by  the  vendee  to  the  broker  before  the  day  of  prompt,  when 
the  warrants  for  the  delivery  of  the  goods  have  been  parted  with  by  the 
vtadbr  and  pafled  to  the  vended. 

9.  In  Bennet  v.  FarneU^  (p.  130.)  the  do£bripe  I  have  fuppofed  to  have 
Been  held,  that  <^  a  bill  of  exchange  made  payable  to  a  fiditious  perfoiv 
or  his  order,  is  neither  in  effedl  payable  to  the  order  of  the  drawer,  nor  to 
bearer,"  muft  be  taken  with  this  qualification,  "  unkfs  it  can  bejhefvn 
thai  fie  cireumftance  of  the  payee  being  a  fictitious  per f on  was  known  to  the 
mccepior^*  A  new  trial  was  refufed  in  this  cafe,  becaufe  no  fuch  evi- 
aenc'e  had  been,  offered  at  Nifi  Prius.  Lord  Ellknrorough  faidy 
he  conceived  himielf  bound  by  Minet  v.  Gilfon,  and  the  other  cafes  upon 
tkis-ttibjeS  whicli  had  been  carried  up  to  the  Houfe  of  Loi  ds,  (though 
by  no  means  difpofed  to  give  them  any  extenfion,)  and  that  if  it  had  ap* 
peared  that  the  defendant  knew  Geotge  Abney^  the  payee,  to  be  a  fic- 
tidout  perfon>  he  fhould  have  dire£led  the  Jury  to  find  for  the  plaintiff. 

!•.  In  IFilliami  yr.  Nunn,  (p.  I5^>)  the  Court  of  C;  P.  held  with 
CilAMiftli  J.  that  a  natural  bom  fubje6l  of  this  country  domiciled 
•broad,  who  hiippening  to  be  in  England  for  a  temporary  purpofe^ 
ftvtiirns  home  fooner  than  he  intended,  to  avoid  an  arreft,  thereby  commits 
|ui  i&  of  bankruptcy ;  and  therefore  difcharged  the  rule  nifi  they  had 
gmntedforaDew 
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II*  In  Barnes  v.  Hcadley^  (p.  157O  a  petition  was  prefented  to  tlie 
Ix>rd  Chancellor  for  a  new  trial;  and  I  underftand  that  when  the  p?*' 
tkion  came  on  to  be  argued  at  the  fittings  after  Trinity  Term  in  YaCl^ 
coln^s  Inn  HaD^  his  Lordfhip  ordered  the  cafe  to  be  remitted  to  tbe 
Court  of  C,  P. — fo  that  the  important  queftion,  whether  if  money 
has  been  lent  on  ufurious  terms,  a  fubfequent  contrail  to  repay  the . 
principal  with  legal  intcreft  be  valid  or  roid,  ftill  remains  undecided. 

12.  In  Kentv.  Lowen  (p.  177*}  on  a  motion  for  a  new  trial,  it 
was  contended  that  the  letters  of  the  payee  had  been  improperly  admit- 
ted; but  the  Court  Ving  of  opinion  that  they  were  legal  evidence  to 
prove  the  ufury  as  a^inft  the  indorfee,  the  verdid  for  the  defendant  was 
confirmed. 

In  Wallace  v.  Hardaire(p,  45.)  and  Porihau/ev,  Parier(p,  82.)  new 
trials  were  moved  for  upon  the /j5/,  without  queftioning  the  direfitonf 
of  th(  Judge. 

The  declfions  at  Nifi  Prius  in  thejlfty-nine,  other  fafes  reported  in  th^ 
^rft  pumber  were  implicitly  acquie£ped  xn^ 


Erratum  in  Hathaway  v.  Barrow^  p.  151. — Inftead  of"  Sir  Jam^ 
Mansfield  C.  J.  held,  that  the  coovi6tion  was  not  legal  evidence  in  fup* 
port  of  the  prefent  action,  hcning  proceeded  partly  on  the  teftimony  of 
Hathaway,"  read  "  at  it  might  have  proeeeded  in  part  on  the  teftimony  qC 
Hathaway." 

TlMPLE, 

QQober  26th  1808. 
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CASES 

ARGUED   AND   RULED   AT 

NISI     PRIUS 

IN  K.  B, 

At  the  Sittings  after  Hilary  Term^ 
48  George  III.  1808. 


SITTING  DAY  AFTER  TERM  AT  WESTMINSTER. 


Spybey  1;.  Hide.  SaturdirreV.is. 

ASSUMPSIT  for  goods   fold  and  delivered,   with  iftoapiei^f. 
the  usual  mbney  counts. — ^Plea,  non  ajfumpftt^  ex-  [ffft7pn«!l>i! 
cept  as  to  the  fum  of  5/.  u.  and  as  to  that  a  tender. —  /'^'l'"'^^*' 
Repucation,  that  an  or  the  making  of  the  faid  tender  incumbenioa  , 
in  the  faid  plea  mentioned,  and  before  the  exhibiting  th^i  I^tcrthe 
&c.  to  wnt,  on  &c.  at  &c.  plaintiff  demanded  of  de-  l^thJ  pSj, 
fendant  the  faid  fum  of  5/.  is.  ?nd  then  and  there  re-  ^JJ  Remanded  .r 
quired  defendant   to  pay  the   fame  to  him  plaintiff;  «xaa  fum  rped. 
but  that  defendant  then  and  there  nfufcd  to  pay  the  bc^n  beforVuL 
fame  or  any  part  thereof  to  plaintiff,  and  has  from  ^^^*»*'»^"f- 
thence  hitherto  wholly  refufed  and  (till  refuf<»s  fo  to 
do.— Rejoinder,  that  plaintiff  did  not  demand  of  de- 
fendant the  faid  fum  of  5/.  u.  modo  l^  fornid^    isfc. 
and  iflue  thereupon. 

Vol.  h  O  The 
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The  whole  debt  claimed  by  the  plaintiff  was^  1 1/.  ( 
The  defendant  allowed  only  5/.  ix,  to  be  due;  a: 
this  fum  he  offered  to  pay  on  the  1 6th  of  May  Is 
when  the  plaintiff  refufed  to  accept  it. — ^To  prove 
fubfequent  demand  and  refufal,  the  evidence  11^ 
that  the  plaintiff,  on  the  7  th  of  July  following*  v^ 
with  his  Attorney  to  the  defendant,  and  required  J 
to  pay  the  fum  of  11/.  6s.  the  whole  of  whicb 
maintained  was  due  to.  him.  TTie  defendant  faid 
would  not  pay  this  fum ;  but  made  no  frclh  tender 
the  5/.  I  J. 

G arrow  and  Reader  for  the  defendant,  contend.* 
that  the  plaintiff  had  not  made  out  the  iffue  which  t 
upon  him  as  to  the  fubfequent  demand ;  and  that: 
5/.  IS.  was  the  whole  fum  due,  they  would  be  entitle 
to  the  pojiea.  The  replication,  admitting  the  tend€ 
averred  that  the  plaintiff  afterwards  demanded  of  tl 
defendant  the  faid  fum  of  5/.  \s.  and  required  him.t 
/pay  the  fame.  But,  in  facl,  he  had  demanded  a  dil 
ferent  and  a  larger  fum ;  and  it  might  as  well  be  coi 
tended  that  it  v%^ould  have  been  enough  if  theplainti 
had  demanded  500/.  which  the  defendant  had  refufc 
to  pay. 

Park^  contra^  maintained,  that  the  demand  of  1 1 A  6 
was  a  good  demand  of  5/.  \s.  on  the  maxim  of  "  onn 
ma  jus  continet  in  fe  minus.'*^  The  defendant  knew  c 
what  fcore  the  debt  was  claimed  of  him;  and  if  he  wj 
fiill  ready  to  pay  the  fmaller  fum,  it  was  his  duty  agai 
to  have  tendered  it.  It  would  likewife  be.  a  gres 
hardlhip  upon  the  plaindff  to  hold  this  demand  n( 

6  fufEdei 
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lUfficient  to  do  away  the  former  tender;  as  by  lower- 
ing the  demand  to  the  5/.  ix.  he  might  have  been  fup- 
pQfed  to  have  acceded  to  the  defendant's  ftatement  of 

accounts  between  them,  and  deprived  of  his  remedy  to 

recover  what  was  really  due  to  him. 

■ 

I>ord  Ellenborough. — ^I  am  of  opinion  that  the 
**  omne  majus  continet  in  fe  minus*^  does  not 
apply,  and  that  the  demand  of  the  larger  fum 
infuffident.    KTue  is  joined  on  the  fpeciHc  hStf 
whether  the  plaintiff  did  or  did  not,  after  the  teiKler  of 
5/.  11.  demand  that  very  fum  of  the  defendant.     A 
creditor,  to  do  away  the  effedt  of  a  tender,  niuft  de- 
mand only  the  fum  before  tendered,  or  the  debtor 
would  be  put  to  the  neceffity  of  repeated  t^sndersf,  and 
would  be  thus  haraffed  to  no  fort  of  purpofe.     Al- 
Aough  the  plaintiff  had  demanded   the  fmaller  fum, 
ttus  woul^  have  been  no  admiflion  of  that  being  all 
that  was  due  to  him.     He  n\ight  have  faid  ^'  I  take  fo 
much,  and  I  will  bring  an  action  for  the  refidue.'^ 
la  tUs  way  the  plaintiff  could  not  have  been  confider* 
ed  as  abandoning  any  part  of  his  rights.     But  the  de* 
feodant  had  no  reafon  to  imagine  that  he  would  ac- 
cept the  fum  formerly  tendered  upon  any  terms,  as 
tie  had  once  refiifed  it,  and  now  demanded  the  whole 
cf  the  debt  which  he  originally  claimed  to  be  due  to 
ImiL    The  form  of  the  iffue  is  dedfi ve. 

w 

However,  it  afterwards  appeared  that  more  than  the 
fum  tendered  was  due,  and  the  plaintiff  had  a  ver* 
di&  upon  the  mn  ajfumfftt. 

O  2  Park 
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Park  and  Efpinqffe  for  the  plaintiff. 
Garrtno  and  Reader  for  the  defendant. 


rAttorniety  AJ;/'i  and  Few,} 


Vide  Coore  v.   Calloway,  i 
Efp.   Caf.    115.    ncc. — But   a 
tender  by  the  debtor  of  more 
money  than  is  due  to  his  cre- 
ditor, is  a  good   tender  of  the 
fum   really  due.     Quando  plus 
Jit  quam fieri  debet y  vldetur  etiam 
*Uud  fieri    quod  faciendum  ejl. 
Wade's  cafe,  5  Co.  115  a.  Aflley 
v.  Rcj'noldsj  Stra.  916.     The 
perfon  making  the  tender,  how- 
ever, muft  (late   fpecifically  on 
what  account  it  is  made.    War- 
ner V.  Harding,  Latch  70. — So 
to  render /I  demand  effectual,  the 
fame  ioformation  is  required  on 
the  part  of  the  creditor ;  as  if 
the  iffue  be,   whether  the  plain- 
tiff demanded  7/.  ioj.   for  half 
a  year's   rent,  on  the  twentieth 
day  after  it  became  due,  it  is  not 
enough  for  him  to  prove  that  on 
that  day  he  generally  demanded 
half  a  year's  rent ;  for  he  ought 
precifely  to  (hew  upon  his  de- 
mand   Hvhat    rent  he  demar.ds. 
Fabian  t'.Winfton,Cro.  El.  2C9. 


Inftead  of  the  prefent  mode 
of  pleading  a  tender,  which  en- 
ables   the   defendant    to    avail 
himfelf  to  a  certain  extent  of  any 
offer  of  payment  he  may  have 
n^de,  however  inadequate  the 
fum,  it  were  perhaps  preferable 
to    require  him   to   aver  in  hi% 
plea,  that  fo  much  and  no,  more 
was  due,  and  that  he  ha<}  been 
always  ready  and  had  offered  to 
pay  this  fum;  allowing  theplain- 
tiff  to  traverfe  either  averment 
in  his   replication — as  is    done 
in  pleading  a  fet-off  to  debt  oif 
bond.  Symmonsv.  Ki\ox/3  T. R. 
65. -Grimwood^.  Barrit,6T.R. 
460.     As  the  law   now  ilands^ 
if  there  is  a  vexatious  tender 
made  of  a  part  of  an  entire  dcbt« 
the  creditor,  by  refufing  it,  de- 
prives himfelf  of  his  right  to  in- 
tereft  upon  it ;  or  by  acceptiiig 
it,  very  likely  lofes  the  privilege 
of  holding  his  debtor  to  bail  as 
a    ftcurity  for  the  rciidue. 


SITTING 
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SITTING  DAY  AFTER  TERM  IN  LONDON. 


Bond  v.  Gibson  and  Jephson.  MoQday,Fcb.i5, 

A  SSUMPSIT  for  goods  fold  and  delivered. — ^It  ap-  w^rre  oneof  two 
peared  that  while  the  defendants  were  carrying  on  thc?n*enti^n**of 
the  trade  of  bamefs-makers  together,  Jephfon  bought  ^^"*^^^s  ^^e 
of  tlie  plaintiff  a  great  nuniSer  of  bifs  to  be'madeup  ih-.p  and  pur- 
iato  bridles,  which  be  carried  away  himfelf;  but  that  rucVls*ini^i"bc 
inftead  of  bringing  them  to  the  (hop  of  himfelf  and  his  ^^^;),!"  baj^^'^j-"' 
jco-partner,   he   immediately   pawned  them  to  raife  ^*»'c'' heinft«nN 
pnoney  tor  nis  own  ulc,  own  leparacc  u«c, 

if  .her«  was  uo 

GazckCj  for  the  defendant  Gibfon,  contended,  that  ^'^'^[*  ^''^  .""^ 
this  could  not  be  confidered  a  partnerlhip  debt,  as  the  to  oc  coaVider- 
goods  had  not  been   bought  on  the  partnerfhip  ac-  L,.^  t^'i'^actU)n 
count,  and  the  credit  appeared  to  have  been  eiven  to  '*"^/''« '.""«.^"c 

'  ^^  O  ^    partner  is   liable 

Jephfon  only.     He  allowed  the  cafe  would  have  been  ^r  the  pi  ice  of 
different,  had   the  goods  once  been  mixed  with  the  out  p.ov.r'or  any 
partnprfhip  flock,  or  if  proof  had  been  given  of  former  ^"J^^"*  I'tf^  °^* 
i^ealings  upon  credit  between  the  plaintiiF  and  the  de-  p*'^*"' 
fendants. 

Lord  ELLENBOROUGH.--^Unlefs  the  fdler  is  guilty 
of  collufion,  a  fale  to  one  partner  is  a  fale  to  the  part- 
nerfhip, with  v/hatcvcr  view  the  goods  may  be  bought, 
and  to  whatever   purpofcs   they  may  be  applied.     I 

O  3  will 
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wUl  take  it  that  Jephfon  here  me^t  to  cheat  h|s  cjch 
partner ;  ftill  the  feller  is  not  on  that  account  to  fuffer« 
He  is  innocent;  and  he  had  a  right  to  fuppofe 
that  this  individual  aded  for  the  partnerihip. 

Verdict  for  the  plaintiff. 

Garrow  and  Lawes  for  the  plaintiff. 

GazeUe  for  the  defen^ts^ 

[AttORiief,  Gmriwg  and  ^Mffsr,} 

I      I        I    — aiopi.^       I        n        ■  ■!■  '  I        ..I  ^ 

» 

Fide  Willet  v.  Chambert^  Cowp.  i  iStr-Watfeo -s  Law  of 
Partnership^  ad  td.  175  •  i8p. 


ADX)URN- 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


'FlEWSTER  v.  RoYLE,  widow,  Tutfdtjr, 

'  Fcoruarj  x6« 

"TRESPASS  and  falfe  imprifonment.  Plea,  not  guilty,  if  a.  ftatu  pofi. 

— ^It  appeared  that  on  the  6th  day  of  Oftober  laft  comm.'ndetV  a 

the  defendant  went  to  the  place  of  rendezvous  for  the  'Jf^f*'^*?? »  '***• 

»  .  ,  ^  ^*  B.  u  liable  to 

imprefs  fervice  near  the  Tower,  and  gave  information  Jh«impref«fer- 
that  there  was  a  young  man  (meaning  the  plaintiff)  uuihu  no?  c^ 
at  a  houfe  (he  defcribed,   who  was  liable  to  be  im-  "AceoJcpt 
prefled,  and  who  was  a  fit  perfon  to  ferve.  his  Majefty.  *Z7t4'''A*\!ni 
In  confequence  of  this  the  plaintiff  was  feized  by  the'  •*»'*  ^^  "*  "^''®« 

,  *  J  1'  of   ireipafs  ^a4 

prefs-gang  and  carried  on  board  the  tender,  where  he  wie  imprifoo- 
was   detamed,    until   it   was  uncovered  that  he  had  ©f  b. 
never  been    in    a  (hip  before,   except  once  when 
he  had  been  in  like  manner  wrongfully  imprefTed. 

Garrow^  for  the  defendant,  made  two  points :  i/?,  that 
the  acdon  (hould  have  been  cafe  and  not  trefpafs ; 
and  2dly^  that  if  the  defendant  gave  the  information 
bonijide^  the  action  would  not  lie  at  all.  He  repre- 
fented  the  public  inconvenience  which  would  arife 
from  a  contrary  doctrine ;  as  it  was  often  of  the  utmofl 
confequence  to  the  government  of  the  country,  that 
information  fhould  be  given  where  failors  might  be 
found  *to  man  our  fhips  of.  war,  and  people  would 
liever  give  this  information,  if,  though  acting  from  the 
pored  motives,  they  might  fuffer  from  an  ignorance 

O4  of 
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of  the  niceties  of  the  imprefs-law,  which  fometimes  per* 
plexed  men  of  great  experience  in  Weftminfter  hall. 

Lord  Ellenborough. — ^This  is  not  like  a  ma- 
licious profecution,  where  the  party  gets  a  valid 
warrant  or  writ,  and  gives  it  to  an  officer  to  be  exe- 
cuted. There  was  clearly  a  trefpafs  here  in  feizing  the . 
plaintiff,  and  the  defendant  therefore  was  a  trefpaffer 
*  in  procuring  it  to  be  done. — ^Nor  is  any  proof  of  ma- 

lice neceffary.  If  a  perfon  caufes  another  to  be  im- 
preffed,  he  does  it  at  his  own  peril,  and  is  liable  in 
.  damages  if  that  perfon  proves  not  to  have  been  fubjeS 
to  the  imprefs-fervice.  If  the  defendant  in  this  cafe 
had  faid,  that  flie  believed  the  plaintiff  was  liable  to  be 
impreffed,  leaving  it  to  the  officer  of  the  prefs-gang  to 
make  the  neceffary  inquiries,  and  to  act  as  he  fhould 
think  mod  advifeable — ^for  fuch  a  line  of  conduct, 
which  a  regard  for  the  public  fervice  would  have 
induced  her  to  adopt,  fhe  would  not  have  been  ame- 
nable in  this  aftion.  But  {he  took  upon  herfelf  poli- 
tively  to  aver  that  he  was  compellable  to  ferve  in  a 
King's  (hip,  and  fhe  muft  therefore  anfwer  for  the  con- 
fequences. 

Verdia  for  the  plaintiff. 

The  Attorney  General  and  Reader  for  the  plaintiff. 

Garrowj  Parky  and  Efpinajfe  for  the  defendant. 

[  A ttotnies,  Bifb-p  and  AUir.gbam. ] 


"    r^iJ/Cooper«D.  Boot,  I  T.R.     6   T.   R,     3x5.    —     Morgaa 
5^j^  «.--Stonehoufe  v.  Elliott,    v.  Hughes,  2  T.  R.  225  — Bclk 

V.  Broad« 
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^i»  Broadbent,  3  T.  R.  183 —  Parfons  v.  Lloyd,  3  Wilf.  34i, 
Philips  v.  Biron,  Stra.  509 —  Cameron  v.  Xiightfoot^  2  Black* 
Barker  v.  Braham,  3  Wilf.  368.     Rep.  1 19Q. 


Woodman  v.  Chapman,  widow.  Same  4ay# 

IN  this  cafe  it  appeared,  that  the  debt  for  which  the  a  debt  contna- 

aftion  was  brought  had  been  contracted  by  the  de-  foremarriagefur- 

fendant  befoi-e  her  intermarriage  with  her  late  huf-  TJL"  ?he**dea5 

band.— The  point  was  taken,  therefore,  that  his  re-  ^^»>"»»"*«^ 
prefentatives  alone  were  liable  for  it. — But 

Lord  Ellenborough  held  that  this  debt,  contract- 
ed by  the  wife  before  marriage,  furvived  againft  her 
upon  her  hufband*s  death ;  although  during  the  cover- 
ttire,  in  an  action  to  recover  it,  he  muft  have  been 
joined  for  conformity. 

The  caufe  was  afterwards  referred. 

Puller  for  the  plaintiff. 

Garrow  for  the  defendant.  - 

[Attornie*)  jifijiice  and  JVir«/^.J 


As  a  counterbalance  to  this  H-  duced  into  pofTefHon  by  the  huf- 
whiMtjf  chbfcs  in  j^io/t  belonging  band,  do  not  go  to  his  reprefen- 
to  the  wife  dumfola^  and  not  rt-    talives  upon  his  death ;  and  causes 

of 


\ 
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of  tdioii  ftirvive  to  thr  wife 
which  accrued  during  the  covers 
tare  in  refpe6t  of  her  real  eftate, 
or  for  any  perfonal  wron^  done 
her.  Com.  Dig.  tit.  Baron  ^ 
Feme  (2  A.).  Bac.  Abr.  tit. 
Baron  l^  Feme  ( C )  3  .—Upon  the 
fame  principle,  if  the  debts  of  the 
wife  dum  fola^  are  not  recorered 
againft  the  hufband  and  wife  in 
the  lifetime  of  the  wife,  the  huf- 
b^d  cannot    be   charged    for 


them  eith^  at  kw  ar  ill  Hpitf^ 
after  her  deathf  (hotUd  he  have* 
had  ever  fo  large  a  fortune  with 
her.  But  if  ihe  leaves  behiad 
her  any  chofes  in  a^on^  thefef 
although  they  belong  to  him 
as  her  reprefentative,  are  to  be 
confidered  as  affets,  inrcfpectof 
which  he  will  be  chargeaUfr 
for  her  debts.  F.  N.  B.  lal* 
Heard  v.  Stamford,  3  P.  Wnu^ 
409.  Caf.Temp.  Talb.  173  S.C 


Thurfdiy, 
February  iS. 


FlSH£R  V.  SaMUDA  and  ANOTHER.. 


a  certain  qu^intity  of  beer,  to  be  flupped  for  Gibraltar^ 
they  undertook  to  fumifli  and  deliver  to  him  good  and 
fuffident  beer  for  that  purpofe:-^Breach,  that  the  beer 


where  an  •aioo  HTHE  declaration  ftated,  that  in  confideratbn  that  the 
for  the  value  of         plaintiff  had  undertaken  to  buy  of  the  defendant 

SOoda  fornilhed 
at  a  ftipulatcd 
prict,  and  the 
pvchafer  doea 
aoty  either  in 
^oftheaAion^ 

or  to  reduce  the  fumifhed  and  delivered  was  bad,  and  wholly  unfit  to  be 

liuu^'oaiiij  of  ftupped  for  Gibraltar;  whereby  the  plaintiff  not  only 

So  JTchi  fcUer  '^^  ^®  profit  and  advantage  which  he  would  have  de- 

tij  ffeovop  a  w-  rived  from  the  purchafe  of  the  faid  beer,  but  fuflained 

pia  toi  the  full  *  r««  1     •  Vi 

pice  agreed  up.  great  lofs  and  damage  on  occanon  of  his  not  being  able 
a/Mrward?^.  to  fell  and  difpofe  of  the  fame  at  Gibraltar  aforeiaid, 
trfo  •  croT.  ac     lY^^Ye  were  other  counts  ftating  generally,  that  the 


tfooon  the 
groood  of  the 
foodi  being  of 
a  bad  qaalUj 
•nd  unfit  for  the 
pirpolefbr 
vhichchcj  Wire 

%l"a^f.  J/4. 


beer  was  to  be  configned  beyond  the  feas;  and  on  a 
warranty,  thjit  at  the  time  of  the  fal6  it  wis/oMd  ekut 
good  been 
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JParki  in  opemng  the  plaindflT's  cafe,  obfcrved,  that 
i  a&ion  had  been  before  bi'ought  by  the  defendants 
;ainft  the  plaintiff  for  the  price  of  the  beer  in  queftion^ 
vhich  judgment  had  been  allowed  to  go  by  default, 
i(d  that  on  the  ezecudon  of  the  writ  of  inquiry  there 
Bsaverdid  for  the  full  price  agreed  upon.  He  admit- 
d  (although  there  were  authorities  to  the  contrary  (ji) 
bkh  might  have  mifled  the  plaintiff,)  that  the  bad 
lality  of  the  beer  might  have  been  fet  up  as  a  defence 
'  the  former  action ;  but  he  contended  that  the  plain* 
If  was  at  liberty  td  waivd  the  defence  which  he  might 
L«!  have  made,  and  to  brmg  a  crofs  a£tion  for  the 
:>cach  of  the  contrad  on  the  part  of  the  defendants. 

Xcxrd  EtL£NBoRouaH,-^It  appears  to  me,  that  you 
«ald  have  made  your  defence  to  the  original  adion, 
kid  given  in  evidence  the  bad  quality  of  the  article 
ifffied,  either  as  an  anlwer  to  the  whole  demand,  or 
*  abatetiient  of  the  damages.  There  was  formerly 
^  opportunity  to  do  final  juilice  between  the  parties^ 
U^y  ihould  there  now  be  a  fecond  litigation? 

fork  argued  that  the  plaintiff  was  not  bound  to  re- 
didthe  contrad ;  that  in  truth  it  was  not  entirely  void, 
vhe  had  derived  a  certain  degree  of  benefit  under  it; 
i^diat  he  ought  here  to  be  permitted  to  recover  f<^ 
Ae  fpedal  damage  which  he  had  fuffered  from  it's  not 
beog  fiilly  performed  by  the  defendants. 


■»*■ 


i*  ■  ^ 


{m)  Flit  the  cafet  cited  on  the  put  of  the  plaintiff  is  Bafto^ 
.Bottcr,  7  Eaft,  479. 


'r 
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Garrow^  contra^  cited  Farnfworth  v.  Garrard^ 
ante  38,  to  Ihew  that  in  whatever  degree  the  beer  was 
inferior,  this  might  have  been  taken  ad v^tage  of  at 
the  former  trial,  and  maintained  that  no  evidence  of 
that  fort  being  then  offered ,  the  plaintiff  had  fully  ad« 
nutted  the  beer  to  be  of  the  'quality  he  had  ordered^ 

Lord  Ellenbo ROUGH  faid,  the  imprefEon  of  his 
mind  was,  that  the  prefent  aftion  could  not  be  main- 
tained;  but  that  he  fliould  fuffer  tl^e  caufe  to  proceed, 
to  fave  the  expence  and  delay  of  coming  down  tp  triaj 
agam,  fhould  the  court  be  ot  a  different  opinion  (ci). 

Evidence  was  then  given  that  the  beer  was  delivered 
in  May  1 806,  to  be  (hipped  to  Gibraltar  in  the  followr 
ing  autumn ;  and  that  in  July  it  was  difcovered  to  be 
of  a  bad  quality  and  unfit  for  the  purpofe  intended.  To 
prove  that  the  plaintiff  had  then  defired  the  defendants 
to  take  it  back,  a  letter  was  called  for,  (upder  ^  notice 
to  produce  it,)  fuppofed  to  have  been  written  at  that 
time  by  the  plaintiff  to  the  defendants,  Tjie  letter 
not  being  produced,  the  plaintiff's  letter-book,  into 
which  it  had  been  copied  in  his  own  hand,  was  offered 
as  fecondary  evidence  of  its  contents,  which,  it  wa§ 
contended,  muft  be  admitted  as  fufficient  from  the  ne- 
ceffity  of  the  cafe,  as  the  defendants  did  not  choofe 


[a)  Where  there  has  been  no  not  precluded  from  bringing  an 

fpccial  damage,   and  where  the  aftioir,  the  object  of  which  i»  U> 

defe^ls  of  the  article  are  known  recover  back  the  purchafe  money, 

when  the  firft  aftion  is  brought,  on  the  principle  of  the  cafe  of 

^uxre  whether  the  purchafcr  is  Bilbic  v.  Lumlcj}  2  £aft,  469^ 
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to  produce  the  original,  and  this  was  the  only  copy 
which  had  been  preferved. — But 

Per  Lord  Ellenborough. — Where  fecondary 
evidence  is  let  in,  it  is  fubject  to  the  fame  rules  as  the 
beft  evidence  which  the  cafe  admits  of.  The  evidence 
as  to  the  contacts  of  written  inftruments,  when  they 
cannot  be  produced  themfelves,  muft  be  of  a  nature 
which  the  law  would  receive  in  other  inftances,  and 
the  purport  of  this  letter  muft  be  proved  by  the  tefti- 
mony  of  fome  indifferent  witnefs  who  took  a  copy  of 
it,  or  who  actually  read  it. 


«9l 


The  earlieft  notice  proved  for  the  defendants  to 
take  back  the  beer  was  in  December ;  previously  to 
which  the  plaintiff  had  expofed  the  cafics  containing  it 
to  the  open  air  in  a  court  yard. 

Lord  Ellenborough  held  that  the  plaintiff  was 

precluded  from  objecting  to  the  quality  of  the  beer 

after  having  kept  it  fo  long.     It  was  the  duty  of  the 

purchafer  of  any  commodity,  immediately  upon  dif- 

covering  that  it  was  not  according  to  order  and  unfit 

for  the  purjjofe  for  which  it  was  intended,  to  return  it 

to  the  vendor,  or  to  give  him  notice  to  take  it  back. 

Here,  according  to  the  plaintiff's  own  cafe,  he  knew 

certainly  in  July  that  the  beer  was  unfit  to  be  fent  to 

Gibraltar,  and  there  is  no  evidence  of  his  having  in- 

dmated  this  to  the  defendants  before  December,  when 

the  feafon  for  their  exporting  it  was  over,  and  when  they 

might  have  loft  the  opportunity  of  difpofing  of  it  at 

home.     Under  thefe  circumftanccs  the  plaintiff  muft 

7  te 


As  f^n  as  the 

purchafer  of 
good'  difcovrrt 
th^t  they  do  not 
anfwer  the  order 
given  for  therpy 
he  ought  to  re- 
turn them  tu  the 
vendor,  or  fend 
him  ''Otice  to 
take  them  b^ck; 
and  if  he  doei, 
neither,  he 
cannot  at'tcr. 
ward<t  m'intaia 
ai)  a^iun  on  the 
ground  o*  the' 
article  being 
quUe  unfit  for 
the  purpofefc  for 
which  be  order- 
ed it. 


I' 


>9* 


CASES  AT  NISI  PRIUS, 

be  preTumed  to  have  aflented  to  its  bemg  of  a  good 
quality,  and  to  have  acquiefc^  in  the  due  perfonamce 
of  the  contraft  on  the  part  of  the  defendants(tf ). 

The  defendants  had  a  verdift. 
Park  and  Bo/anquet  for  the  plaintiflr. 
Carrow  and  Lowes  for  the  defendants. 

[Attorotet,  Bynter  aod  Ltnik§wh\ 


(  j)But  where  there  hasbeeti  an 
exprefs  warranty^  an  action  may 
be  maintained  upon  itt  without 
cither  returaing  the  goodaorgiv- 
ing  the  feller  notice  to  take  them 
back.  Fielder  v.Starkin,  i  H.  Bl. 
17.  Buchanan,  v.  Pamfhaw,  2  T. 
R.  745.    Still  if  the  exprefs  war- 
ranty be  coupled  with  an  under- 
taking to  take  the  article  fold 
again,  and  pay  back  the  money 
if  on  trial  it  (ball  be  found  to 
have  any  of  the  defedls  mentioned 
in  the  warranty,  the  buyer  muft, 
in  fuch  cafb,  return  the  article  as 
foon  as  he  difcovers  any  of  thofe 
defers,  in.order  to  maiutaia  an 


action  on  the  warranty^  Adamvi; 

Richards,  2  H.  Bl.  573  ;  and 

even  where  there  has  been  aia  oe* 

prefs  and  abfblute  warzanty^tlit 

purchafer  muft  return  the  artick 

warranted  to  the    feller,    and 

thereby  refcind  the  contraA  of 

(ale,  before  he  can  «^««»^|Tff  aa 

adion  for  money  hadandreceivtd 

to  recover  back  the  price.  VoUmt 

V.  Wells,  Cowp.  818.  Wefton  «• 

Downes,  Doug.  33.  Tawen  v* 

Barrett,!  T.  R.  133.  wUetkm^ 

Giles  V.  Edwards,  7  T.  R.  i8i« 

Hunt  v.  Silk,   5   Eaft,    449. 

Cooke   11.    Munftone,   x   New 

Rep.  351. 


BoWDITCH 


HILARY  TBRM,  48  GEORGE  III.  i8c8.  195 


BOWDITCH   V.   MaWLEY.  Stturdiy, 

Feb.  ao. 

(^OVENANT    againft  the  affignee  of  a  leafe,   for    lo  coreimit  om 
non-payment  of  rent.    Pleas,  non  eft  fadum^  and   *akci„'thc*'iliit 
riens  in  arrear.  t^^^ 

demife  at  Ut% 

The  declaration  in  reciting  the  demife  in  the  deed»   ^rmi/n'  » • 
defcribed  the  premjfes,  as  **  all   that   mefluag^  or   ^*"^  «*«*»«• 
dwelling  houie  and  tenement,  fituate,  &c.  then  or  late 
in  the  poflefSon  or  occupation  of  Mr.  Samuel  Richard- 
tofk  as  tenant  thereof.'*     In  the  indenture  itfelf  the 
I^  teoant's  name  flood,  ^'  Mr.  Satd  Richardfon*^ 


»f 


Park  for  the  defendant  obje&ed,  that  as  Satd  and 
Samuel  were  different  names,  ^d  as  the  preniifes  oc« 
cupied  by  Saul  Richardfon  ipuft  be  different  from 
thofe  occupied  by  Samuel  Richardfon,  the  indenture 
produced  did  not  prove  that  the  premifes  mentioned 
in  the  declaration  had  ever  been  demifed  by  the 
plaintiff,  or  that  there  had  been  any  covenant  refped- 
ing  them  entered  into  by  the  perfon  fuppofed  to  have 
afligned  them  to  the  defendant. 

Lord  Ellenbo ROUGH  inquired  whether  the  names 
in  the  record  or  in  the  indenture  were  contracted ;  but 
finding  that  they  were  written  at  full  length,  he  con- 
^d,ered  the  variance  fatal,  and  directed  a  nonfuiu 


Garrow  and  Lawes  for  the  plaintiff. 


Pari 
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ParTc  and  Andrews  for  the  defendants 


[Attolnies,  Orchard  aod  Mdttflry,'] 


Fide  Wilfon  V.  Clark,  i  Efp. 
Cafi  273. — Briflow  <u.  Wright, 
Doug.  66$. — ^Wilfon  v.  Gilbert, 
2  Bof.  and  Pul.  281. — Burbice 
tr.  Jakes,  i  Bof.  and  Pnl.  225. — ^ 
It  feeros  very  extraordinary  that 
in  declaring  on  an  indenture  of 
leafe  the  pradlice  fliould  ilill  aU 
inoft  unifdrmly  prevail,    of  un- 
neceflarily  fettmg  out  the  parcels , 
and  reciting  the  material  parts  of 
the  deed  in  letters  and  words, 
notwithftanding  the  frequen^on^ 
fuits  which  are  thus  produced, 
and  in  fpite  of  the  repeated  ef- 
ibrtt  of  the  courts  to  introduce 


the  mode  of  flating  only 
fiance  and  legal  effe^ 
deed.  In  Dundafs  'o,  LiO 
mouth,  Cowp.  66$ y  Loi 
field  defired  the  bar  tc 
note,  that  it  is  en6ugl) 
that  the  party  demifed 
prem'tfes  therein .  mentioiUi 
afterwards  in  P^rice  v.  1 
Cowp  .72^.  where  the  dc 
fet  out  the  leafe  at  lengt 
Mansfield  faid,^<the  netl 
of  the  kind  that  came  b< 
court,  he  would  enquire  v 
the  declaration,*' 


Sank  daya 


Doe  ex  d.  Hanson  and  others  v.  Smith 

ANOTHER. 


ihejeamcntby   T^JECTMENT   to  recovcr  the  poffeflion  of 

cisrifeesor  copy-      %.  a  ,  ,      ,  * 

1  A:id  piemifes,  copyhold  premifes  within  the  manor  of  Step 

■■■^  jjrovc  ihe 

n'miffiofi  of  the 

1  iPors  of  the  plaintiff,  it  Is  not  only  necrflary  to  prove  by  the  couft-rolls>  that  peribotof  th 

« ave  been  admitted^  but  evidence  muA  be  gitren  of  their  ideatiiyi  « 


HILARY  TERM,  4B  GEORGE  (IT.  1808.  jLpf 

The  leffors  of  the  plaintiff,  claimed  under  the  vim 
ol  'Kaac  Grahtoi»  by  which  he  devifed  all  his 
copyhold  tenemeats  and  hereditaments  to  truftees, 
for  the  ufe  of  his  fon  Ifaac  for  lifej   remainder  ta 

traftees  for  the  life  of  his  fon  Ifaac^  to  prefehr^  contingent 
remainders ;  remainder  to  the  children  of  his  fon  Ifaac> 
ts  tenants  in  common  in  tail ;  remainder  to  Mary^ 
'Hiomas,  and  Rebecca  Hanfon,  bis  grand<hiHre&'  by 
ms  d&ughter,  as  tenants  in  common  in  fee;  The  Jeflbm 
frf  the  plaintiff  were  Thomas  Hanfon^  and  Jamei 
Coates  and  Mary  his  wife,  late  Mary  Hanfoft^ 


It   f  .    r. 


£yidente  being  given  of  ffaac  G]*aham  ^ej^ifor^^ 

Adoqjffion  as  tenant  in  £ee  to  the!  premifes  iii' qub^ftiQiti 

it   1764;  of  his  furrender  to.  die  ufe  of  hi$.  wilt  ia 

1765 ;  of  the  devife  by  his  will  ia  ijyt  i  of  Im  ^Mk 

91   177 2  i  of  the  death  of  Ifoac  the  fan,  withbujt^ifli^ 

^      1807  i  ^f  ^^  defendants  being,  in  ppff^pa  q/  th0 

pc'^anifes ;  and  of  t'homas  Hanfon,  and  Jamep  Coatoil 

^<^cl   Mary  his  wife    being  admitt^  as   tenants    in 

•^x^Mnonj— 

JLawesy  for  the  defendants^  objected,  tiiat  it  was 
^l-X  neceffary  to  give  ibme  evidtmce  of  \the;  identity  o^ 
^^  perfons  admitted ;  fince  it  did  not  as  yet  appeal 
^^t,  though  bearing  the  fame  names,  they  were  reall/ 
^«  leffors  of  the  plaintiff. 

Carrow,  on  the  other  fide,  qpntendod,  that  primd 

fade  this  muft  be  taken  to  be  the  cafe,  till  the  contrary 

▼Bs  proved.    The  leffors  of  the  plaintiff  were  named. 

ia  thQ  will,  and  the  prefimiption  was,  that  the  perfons 

^tled  were  thofe  a6hially  admitted. 

Vo^.  1.  P  Lord 


i^t  CASES  AT  NISI  PRIUS. 

Lord  Ellenborouoh  held,  that  proof  of  the 
identity  of  the  perfons  admitted  muft  be  givdi ;  either* 
'vife  there  was  not  fuffident  evidence  of  die  adnaiffion 
of  the  lefibrs  dP  the  plaintiff,  and  their  title  did  not 
appear  perfefted^  fo  as  td  enable  them  to  tnain^fi 


V 


;.4  V  •<  I  n '  ^  I 


However,  as  his  lordfliip  was  about  to  dired  a  non- 
fait,  a  witnefe  was  found  who  had  accompanied  the 
hShn  of  the  plaintiff  to  the  court  bai^n  when  they 
were  admitted^ 

CoMes  and  wr/^  went  for  a  third,  and  Han/on  claimed 
fwo  thirds,— one  as  devifee,  and  one  as  heir  to  his  fitter 
Rebecca,  alleged  to  have  died  in  ber  childhood ;  but 
Acre  not  being  fuffident  proof  of  the  manri^  of 
C6bX»  and  wife,  or  of  the  death  of  Rebecca,  there 
was  a'  verdid  for  the  plaintiff  only  as  to  one  thhxly  oa 
the  deinife  of  Hanfoo* 

ft 

Garrcwj  Marryat^  and  Campbell  for  the  leffors  of 
the  plaintiff. 

'Lowes  antf  Bevan  for^e  defendants. 


I,, 


PURCELj 
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PuRCEL,  Spinster,  v*  M^amara,  Esq*  ul^^ll 

was  an  a6Hon  on  the  cafe  for  havmg  maUcioutfy,  LkkS'^J.Sft! 
and  without  any  reafonable  or  probable  caufe)  Sff^JJi^JSJ** 
profccuted  the  plaintiff  for  perjury.  ■   po6iif«  evidoM 

In    an    equity    fuit    between    the    fame    pa(irtie*y   J^SfdiS^ 
the     Lord    Chancellor   had    decreed,    that  enquiries   «*>«  profecuiiort, 
ftiotild    be   made    and  accounts  taken  on  the  fub-   pewwbeociM 
jeft-matter   of  the   billj    with  the  ufual   diredion,  ^^^^, 
diat  all  parties  fhould  be  examined  upon  oath(a)« 
tJiidei'  this  decree  the  defendant  had  exhibited  i]it«'«    . 
rogatories  for  the  examination  of  Mifs  PUrcell,  the 
plaintiff,  as  to  certain  fums  of  money  alleged  to  bave 
been  advanced  by  him  upon  her  account.    To  gvoond 
a  pedtion  to  the  Lord  Chancellor,  that  the  defendant 
tiught  be  injoined  from  interfering  with  her,  while  (he 
|iut  in  anfwers  to  thefe  interrogatories,  the  pfabatiff 
made  an  affidavit  before  a  Mafter  in  Chancery,,  ftadag 
that  the  defendant  had  called  upon  her  late  at  night 
when  file  had  been  ait^ed  for  debt  ^  his  fiiit  and 
carried  to  a  ffMinging  hcAife,  mentioning  fereral  threaig 
that  he  had  held  out  to  her,  and  giving  a-mhiiste 
defcription-of  what  had  paffed  npoii'  the  occafiom    For 
fuppofed  perjury  in  this  affidavit  an  indidment  was  fxce* 
ferred  againfl:   the  plaintiff,   which  contained  affign- 
ments  of  perjury  upon  fonteHiieAtu^^  vbiylmmaittrial 
parts  of  it,  but  likewife  contained  aiv  >affii{;ttnent  apOBi 


{a)  Fide  12  Vefcy,«juD.'i6$.  .      .t 

P  2  another 
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another  pirt  of  it,  in  which  (he  fwore  that  he  had 
defired  her  **  to  take  care  to  clear  his  charader  in  her 
anfwers,  or  ihe  ihould  be  pilloried/*  The  indidment 
was  found  by  the  grand  jury  for  the  county  of-**- 
Middlefex  on  the  13th  of  January,  1806,  and  the 
caufe  was  entered  fqr  trial  by  Mlfs  Purcell,  at  the 
fittings  after  Eafter  Term  in  that  year.  When  the 
jury  had  been  fwom,  the  profec^tor  did  not  appear, 
and  an  acquittal  took  place  as  of  courfe. 

The  plaintiff's  counfel  having  now  given  in  evidence  ^ 
an  examined  cppy  of  the  record  of  acquittal;   amL= 
proved,  thftt  the  defendant  had  inftituted  the  profecur— 
tion;  that  the  iffue  had  been  made  up  by  Mifs  Purcdlj^ 
md  that  the  defendant  had  not  only  been  fcJenuil]^^ 
eaQed,  but  lenrched  for,  without  being  found  before  tbe 
f eidift  of*  not  guilty  was  gjiven ;— there  refted  tbeir 
cafe. 

Lord  £f#LS9Bo«ouoH.7r-Do  you  not  mean  t&go 
htthery  diod  Ibem  a  want  rf  provable  cauji  f 

m 

Sn^n^'finfweTed,  that  be  cosfidered  the  noo^appeatw 
ancf  of  the.  jMrofecntor  at  the  triaU  a  fuffident  primd 
fuh  cafe  ta  throw  upon  the  other  fide  the  burthea 
^  prDviag  that  there  vm  probs^k  caufe  lor  tkie 
profeeittion^ 

Jjori  £x.MMWiiinn»K.««-There  might  have  liees 
probable  crafe  ht  prafming  the  indidment^  and  (till 
to  have  perfift^  in  carrying  on  the  profecution  might 
have  been  the  gri»ii^  mjuftice.  I  am  extremely  un- 
willing to  turn  you  round,  particularly  as  this  is  the 

fecond 
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fecond  time  the  caafe  has  come  dpwn  to  tmi(;a)i  but  I 
am  of  opinion  that  you  mufl  give  fome  evidence  of 
tiie  want  of  probable  caufe.— Can  you  point  out  ^j 
caie,  in  which  in  an  adion  like  this^  fujch  evidence  hft$ 
difpenfed  with  f 


Tofifing  allowed,  that  although  he  h^d  looked  into 

die   books  for  the  purpofe,  he  had  not  been  able  to 

find  any  authority  to  that  pomt ;  but  oon^nded  that 

here  ezprefs  proof  was  unnecei&ry,  as  the  want  of 

probable  caufe  n^ght  not  only  be  inferred  from  the 

defendant  having  droppe4  the  profecution,  but  was 

in   fa£lt  apparent  on  the  very  &ce  of  the  indi^ment, 

&e  affignments  for  perjury  bemg  in  general  fo  trivial 

ancl  ridiculous^  that  whichever  way  the  truth  watt 

there  clearly  co^d  be  no  pretext  for  any  crinnna} 

piroceeding. 

Lord  EtrLENBOQ^ouoH,— rThe  indi£hnent  muft  be 

taken  all  together ;  and  certainly  it  does  affign  perjury 

en  at  leaft  one  part  of  the  affidavit  which  was  material 

to  the  proceedings  pending  in  the  Court  of  Chancery, 

and  which,  if  falfe,  might  have  been  a  prop^  foua» 

datioafor  a  criminal  profecution^    To^holdi  dien/that 

becaufe  the  profecutor  did  not  appear  at  the  trial^  no. 

proof  of  the  want  of  probable  qs^ufcf  is  requifite  px| 

t^e  part  of  the  plaintiff,  an^oimts  to  this,  that  there  is 

a'pi^umption  that  every  one,  againft  whom  an  indigU 

ment  is  found,  i3  indi&ed  wittsc>ut  (tny  probable  caufe* 

put  ii)  Savil  V.  Roberts  (^)  it  is  laid  dcnm  that  if  th^ 

I0)  9  Eaft,  157.      {i)  1  Salk.  15.-^1  Xofd  Raym.  381.  S.  C 

P  3  indictment 
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^  indidment  he  found  hy  the  grand  jury,  the  defendant 
ihall  not  be  obliged  to  ihew  a  probable  caufe,  but  it 
fliall  lie  on  the  plaintiff's  fide  to  prove  an  expre&  ran- 
pour  and  malice.  So  pi  a  pafe  decided  by  LonJ 
Kenyon,  of  which  I  have  a  MS.  note  (tf),  the  fkm^ 
doarine  was  held ;  and  that  decifion,  afier  great  con- 
fideratipn,  was  acquiefcecj  jai  by  the  plaintiff's  oounfeL 
^deed  it  mull  otherwife  be  contended,  ihat  howevey 
confcientioufly  and  properly  a  u>an^ay  have  a^ed  in 
inftituting  a  profecution,  if  he  aftenyards  drops  it, 
ppon  finding  he  has  bee^  mifinformed,  gr  that  be  has 


j[a)  Syies  one  &c.  v,  Duti" 
bar.  Sittings  at  Wcftminfter  in 
K«  B.  after  Michaelmas  Temiy 

In  an  a6Uon  for  malicioufly 
indidiog  plaintiff  and  three  others 
for  a^onfpiracy>  Lord  Kenyon 
rdedy  that  it  vns  not  enough 
to  fiiew  that  the  firft  indiament 
preferred,  which  was  dated  to 
have  been  found  no  true  bUl  wa| 
in  fa£k  fo  found>  and  that  on  the 

•  •  • 

fecond  indifbnent.  which  was 
fi>und  by  the  grand  jury,  the 
plaintiff  was  acquitted  for  want 
of  pro/eeutlonj  \mX,  that  the  ph^n- 
tiff  muft  proye  aSual  malice  from 
other  circumftanc^s.  And  upon 
the  plaintiff^s  afterwards  (hewing 
that  a  fuit'  brougfit  by  him  in 
the  Exchequer  againft  the  dc* 
fendant,  as  the  attorney  for  one 
;of  the  fuppofed  confpirators  as 
;plaiatiff  in  that  fuit,    and   in 


which  tjie  other  fuppofed  con* 
fpirators  were  alfo  interefted^ 
was  properly  brought ;  Lord 
Kenyon  held,  that  this  did  not 
fo  far  (hew  the  want  of  probablf 
caufe  for  the  indiament  in  quef- 
tion,  as  to  throw  the  burthen  of 
(hewing  a  probable  caufe  on  the 
other  fide  ;  for  he  faid,  it  might 
fo  happen  that  the  h^s  to  be 
proved  lay  only  in  the  knowledge 
bf  the  defendant  himfelf,^and  it 
would  in  its  consequences  (if-diis 
evidence  were  held  fufficient  to 
maintain  the  adkion)  fubjed  every 
man  who  (hould  indi^  for  a  per- 
fonal  injury  to  himfeif,  of  which 
he  (hould  have  no  witnefs  but 
himfeif,  to  an  a£Uon  for  a  mali- 
cious profecution.— And  here- 
upon Lord  Kenyon,  being  abotit 
to  nonfuit  the  plaintiff,  a  juror 
was  withdrawn  by  conlent. 

t  not 


•.? 
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not  fuffidekit  evidence  to  bring  about  a  con:qBdoA%.  he 
muft  be  taken  to  have  proceeded  malicioully  and  "with^ 
ottt  any  fosrt.  of  foundation.  The  abandoAipg  i£  a 
pnrfiecution  may  arife  from  the  moft  honorable  mocivea 
and  the  niceft  fenfe  of  juftice,  inftead  of  neceflarily 
proving  that  the  profecudon  was  wantonly  and  malid* 
oully  initituted ;  and  the  fads  which  juftified  the  pro- 
fecutor's  condud  may  be  known  only  to  Imnfelf. 
Therefisre,  if  an  adion  is  brought  for  the  injury  fuf- 
tained  by  a  criminal  profecudon,  the  burthen  is  thrown 
upon  the  plaintiff  of  Ihewing  that  there  was  no  ground 
for  imputing  to  him  the  crime  with  which  he^was 
charged.  I  feel  great  reludance  to  flop  the  trial ;  but 
you  muft  give  evidence  of  fome  circqmftance  from 
which  the  jury  may  infer  the  want  of  probable  caufe. 

Toffing  faid  he  could  carry  it  no  farther :  where- 
upon the  Chi£F  Justice  direded  a  nonfidt* 

The  Attorney  General  of  counfel  for  the  defendant 
then  obfervedy  that  he  had  not  refrained  from  taking 
the  objedion  from  any  want  of  confidence  in  its 
validity,  and  that  Mr.  Juflice  Le  Blanc  had  lately 
ruled  the  point  the  fame  way  on  the  Weflem 
Circuit  (a). 

Topping, 


f^ 


(«)  Ituledon    v.  Berty   and  gtyea  by  plaintiff  on  the  trial  of 

HhiTi*  Exeter  Summer  Affizet,  an  appeal  at  the  qoarter  (effionp 

lS05«     Adion  for  a  maliriout  ibr  the  county  of  Denm. 

pio&culiony  in  inditing  phun-  The    plaintiff   produced  the 

tiff  ibr  peijury.     The  aJBign-  rec<Md  of  acquittal,  and  proved 

flsest  of  pdjury  wai  on  evidroce  tbitt  th«  defisndanti  bad  abi|D« 

P  ^                                       doned 
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:SPtp^9  ^tu^t  »nd  Gumty  for  the  phistifil 

1  . 

A 

Tb^  Anwwtf  Gtnira!^  Gwrrow^  and  AVlMt  i 

•  > 

[Attoroietg  (TifftiM  an!  Off^Mf.] 


"mm 


■w* 
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nKe  iptfe  in  rridoKpe  |iMe  ex* 
^reSdiii  of  tfi»  dtfiBodafttSi  iadi* 
qitite  of  e^EJprj^  n^^lf!^  tgainft 
)iim  b  tliii  tnmfiu^Df  an4  there 
iSoIed  Ipt  title, 

Li  SUmtf  J.  feqaiied  him  to 
go  fitftheriDd  negative  the  exift- 
^oe  of  probable  caufe* 

fstnif  Serjeant,*  ^r  the  plain- 
tifff  contcn^edt  that  it  lay  with 
the  defe^ftts  to  fliew  probable 
caufe  for  having  inftituted  the 
proCecutiony  iftfcr  evidence  of 
their  having  abandoned  it*  and 
having  been  aduited  in  the 
condud  of  it  by  malice  towards 
the  plaintiff.     But 

Le  BiaftCf «/.  ruled,  that  fome 
evidence  (though^  under  the  cir* 
cmnflantesy  flight  evidence  would 
be  fufficient)  muft  be  given  on 
the  part  oC  the  plaintiff,  of  want 
of  probable  caufe>  before  the 
4efendanta  conld  be  caDed  npoi) 
for  their  defence. 

^vpo  witneflea  v^ere  then  caBed 
^Sbifhaadf^  who  fworethat 
^liTf  were  preleat  at  the  trial  of 
IN   spP"*^  ^1^  ^hat  to  the 


beft  of  their  rec^Ue^^on 
evidenoe  was  given  by  th 
tiff  at  that  on  which  the 
was  aligned. 

Upon  this  the  defendpa 
called  ttp6n  to  go  intp  tin 
and  they  afterwarda  gai 
evidence  of  probable  cai 
the  plaintiff  fubniitted 
nonfuited. 


LoTil  EUenhorougb  him: 
previouily  held,  that  in  i 
adion,  thepUuntiff  is  no 
ed  from  proving  the  « 
prohable  eaufe,  by  the 
ant,  after  commencing  a  j; 
tion,  having  negleAed  to  'i 
bill  of  iodi^ment. 

Wallis  V,  jlljfint.  } 
Sittings  after  Trin.  Term 
— Adiion  againft  defend 
maliciouily,  and  without  p 
caufe,  charging  piaintifl 
aQaulting  him  and  brandi 
ftick  at  him.— It  appeared 
dence,  that  the  de£mda 
charged  the  plaintiff  oa 
before  the  lordmayor,  v 
fnikiDg  him,  and  ^yimdi 
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In  the  following  term  Hurney  moved  to  fet  afide  this 
nofifuit,  on  the  authority  oi  ParroUv.  Fijbwkk^  Bui. 
N.  P.  149  where  it  is  laid,  that  if  ^  the  bSss  lie  in  the 
'fcnowledge  of  the  defendant  himfelf,  he  muft  (hew  a 
probable  caufe^  though  the  indiftment  be  found  by  the 
grand  jury,  or  the  plaintiff  Ihall  recover  without  prov- 
ing exprefs  malice."  He  further  contended  that  here 
it  was  for  the  defendant  to  prgve  that  there  was  pro- 
bable caufe  for  preferring  the  indifhnent,  as  the  fads 
were  exclufively  in  the  knowledge  of  himfelf  and  thofe 
pver  whom  he  had  an  entire  controul ;  and  that  his 
not  appearing  when  the  caufe  was  called  on  for  trials 
.was  of  itfelf  a  circumftance  to  raife  the  prefump- 
tkm  of  malice  and  the  want  of  probable  caufe.— But  ' 

the  court  were  unanimoufly  of  opinion  that,  it  was 
incinnbent  upon  the  plaintiff  to  give  evidence  of'  the 
want  of  probable  caufe ;  obferving  that  if  they  were 
to  hold  that  the  mere  circumftance  of  the  defendant's 
ndn-appeai^ce  at  the   trial  was  fufficient,    it  muft 
follow  that  every  perfon  who  ijiftitutes  a  profecution, 
aad  fees  reafon  to  drop  it,  is  primd  facie  a  malicious 
|«rfecutor,«F-a  fuppofition  extremely  dangerous  to  the 


"*'  *     ■  .»■  ■  ...  >■■.,>■  ..    —   ...        -      . ^ .  . 

^ick  at  him;    that  a   warrant  a  want  of  probable  caule^    or 

A^  in  confoquence,  iffucd  againfi  that    the  dcfeodaot    had  aded 

/be  plaintiff  {  that  he  had  been  malicioufly.    And  Lord  Elkn^ 

•Apprehended  upon  it,  and  bound  borough  laid  it  down  as  law,  that 

Qirer  l>y  fecognizance  to  the  fef-  the  mere  non-profecution  of*  i 

«OQ«  I  .^}m^  ^  ^g  feffions  no  charge»  made  on  .oath   againft 

'^^^^CIsAefit  was   preferred*    and  another,  was  not   fufficieint   to 

r^^^   ^ihe  plaintiff  Ipras  therefore  piaintatn  fuch  an  a£^k>n ;  and  thfr 

Jr^^^^liLaqred  from  his  recognizance,  plaintiff  was  non-foited* 

- .  *^^te  was  no  evidence  to  ihcijr  • 

criminal 
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cHmitaal  juftice  of  die  countiy>  as  welt  a&  iperfeftly  tin- 
founded)  fince  the  prolecudon  might  havejbeeabotb 
xonunenced  and  abandoned  from  the  pureft  andmoft 
laudable  motives.  Grofe  J.  added  that  he  had  very 
frequently  heard  the  law  laid  down  in  the  fame  way 
by  Lord  MansfieUL-^K  rule  to  fhew  caufe  was  there- 
fore refilled  (a). 


(a  )  A  flight  degree  of  confufion  has 
arifenupoiti  thisfubje^,  from  ^<  ma^ 
Ue^*  and  «  want  of  probable  eaufe^** 
being  fometime«  confidered  as  fy- 
nonimous  and  interdungeable 
terms ;  but  it  \a  /clear  from  an  attea- 
tive  coniideration  af  the  cafes,  that 
they  are  two  diftinA  ingredients, 
which  are  both  neceflary  to  fup- 
port  an  aftipn  for  a-  malidoos 
prolecution.  Although  eTicJenqe 
be  given  of  the  defendant  having 
been  afkuated  by  the  moft  ran- 
corous malice^  the  plaintiff  muft 
ftill  go  on  to  giie  evidence  of  the 
nvani  of  prohahU  caufe.  Anony* 
mauif  6  Mod.  73.  Golding  v. 
Crowle,  Bull.  N.  P.  14.  In- 
dedon  v.  Berry,  fupra.  And 
to  fuch  a  degree  is  the  public 
interefted  that  under  fufpidous 
drcumftances  profecutions  (hould 
be  inftituted,  whatever  may  be 
the  private  motives  of  the  pro- 
fecutor,  that  the  rules  of  evidence 
have  been  very  much  relaxed  to 
enable  the  defendant  to  prove 
that  there  was  a  probabk  cau(e» 


.  apdfo  to  (eciure  his  own  impuoity- 
For  this  purpoie  proof  of  th^ 
evidence  given  by  the  defehdaik.T 
on  the  xndi6^ment  has  been  re-> 
ceived.     Cobb  v.  Car.      BulL 
N.  P.  14.     And   ip  one .  cMk 
where  there  was   not  any  pef* 
fon  prefent  at    the  time    whea 
the  fuppofed  offence  was  com- 
pixtted  except  defendaat's  wife, 
^OLT,    C.    J.    held   the  evi- 
dence of  the  wife^  given  at  tl)e 
trial  of  the  indi6bnent,  as  good 
evidence  to  prove  a  felony  hav* 
ing  been  committed.     Johnim 
V.  Browning,   6   Mod.    216.^ 
There  appears  to  be  this  dif- 
ference between   **mattce**  wad 
**fpani  of  prohahk  eaufes**  tliat 
though  diey  muft  bptn  ooacnr' 
to  fupport  the  afbion,  it  is  not 
^ways  nepeffary  to  give  pofitne 
evidence   of  « moBee*^    bat  it 
may  in  feme  inftances  t>e  inferred 
from  **  want  of  prohtih  €4mfiJ^ 
Sutton  V.  Johnftone,   i  T.  R« 
545.— -In    Hunter   v.    French^ 
Willcs  $zo%  the  nde  is  bud  down» 

^'thai 


HILARY  TERM,  49  GEORGE  HI.  i8o8.  ao? 

.twliere  a  perfon  b  acquitted  .  Hertford  Summer  Affi%ee^  1753; 
jury,  md^ce  need  not  be    Sfclwyn*t  Ni,  Pri.  938,    There 
sd  at  firft  on  the  part  of  the    is  likewife  this  difference  between 
tiff;  but  that  where  the  m-    ««  malice**    and  the  ««  want  of 
aent  is  quafiieditia  neeeflarj    prohalU  eaufe^  that  the  one  it 
ifove  .expre{f  malice,**    An*    ^  queftion  of  fa£^,  and  the  other 
r  diftindion  hat  been  ^ake^    a  queftion  of  law.     Both  muft 
o  the  nature  of  the  offence    generally  be  fubmitted  to   the 
k   which    the  plaintiff   was    jury;  but  when  the  hB%  to  (hew 
•ged,  viz.  that  where  the  in-    a  probable  caufe  are  afcertained^ 
ncnt  waa  for  felony ^  the  de-    whether  they  amount  to  a  de- 
lint  cannot  object  jbhat  #ir-    fence  or,  npt  is  to  be  decided  by 
i  mJke  is  not  proved,  but    the  judge.    Smith  v.  McDonald. 
in£AmeBts  6>r  mifdemeanors    3  Efp.  Caf.  7.     Sutton  v.  John- 
knee  of  expreft  moRce  muft    ftone,  i  T.  R.  545.     Golding 
given.     Lilwal  v,  SmaUman,    m*  Crowie,  BuU.  N.  R 14. 


The  Bishop  of  Durham  v.  Beaumont.  Tuer4ar» 

Fcbfttftrf  a). 

Mils  was  an  iflue  oyt  of  Chancery  to  try,  whether  Evidence  to  fop- 
previous  to  an  agreement  being  entered  into  in  the  f^*  V  a  Vmicrt 
tr  1791,  between  the  prefent  Biflibp  of  Durham  and  'lll^^^^t' 
i  late  Sir  Thomas  JBl^ckett.  Baronet,  leffee  of  certain  ««p»«ftiyj»- 

patcd  M  am* 

d  mines,  the  9th  part  of  the  ore  dug  from  which 
Longs  to  the  Bifhop,  the  agent  of  Sir  Thomas 
ackett  had  reprefented  to  his  lordfhip,  that  the  fum  of 
•5/.  was  the  full  annual  value  of  this  gth  part,  or 
^at  other  reprefentation  he  hi^d  made  on  the  occafion. 

A  fuit  in  equity  being  mftituted  to  fet  afide  the  agree* 
ent,  this  iflue  was  dire&ed,  to  afcertain  whether  the 
aintiff  had  been  mifled  as  to  the  value  of  his  portbn 
the  ore  by  the  agent  of  the  perfon  under  whcnn  the 
-fendant  now  enjoys  the  mines,  in  right  of  his  wife. 

The 
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The  converfatibn^  the  import  of  which  was  ^QeftibQjBdi 
took  place  on  the  17th  or  ijth  of  Auguft  1791^  t)e» 
tween  the  3i(hiop  and  one  Erafmus  ]piaZkeU^  ading  qh 
the  behalf  of  Sir  Thomas^  in  the  prefence  of  a  Mr. 
Kmme,  the  Biihop's  fecretary«  1  he  only  two  y/riu 
neflcs  called,  therefore,  were  Mr.  EmmQ  on  the  on^ 
fide,  and  Mr.  £•  Blackett  on  the  Qther. 

The  former  fwore  that  in  anfwer  to  a  queiUon  iron 
the  Biihop,  Mr.  £.  Blackett  faid,  that  the  fmn  of  925A 
ivas  the  full  annual  value  of  the  9th  part  of  the  ore 
raifed  from  the  mines  in  queftion ;  while  this  geatle* 
man  himfclf  fwore,  that  in  anfwer  to  the  lame  queC^ 
tion  he  faid,  the  fum  of  925/.  was  a  full  equivalent  for 
the  bifliop's  9th  part,  meaning  thfit  this  was  as  much 
as  the  leflee,  who  was  at  the  expence  of  working  the 
mines,  could  afford  to  pay,  and  nu»re  than  the  bifiiop 
could  make,  by  taking  the  ore  in  kind.  The  qfxSe 
thus  hanging  upon  the  teftimony  of  tjiefe  two  perioftt^ 

The  Attorney  General^  for  the  defendant,  propofed  to 
call  witnefles  to  the  chara&er  of  Mr.  £•  Blackett, 
He  contended  that  where  fraud  and  falfehood  were  ipi* 
puted  to  a  wimefs,  there  his  credit  might  be  fupported 
by  evidence  to  his  general  charader.  And  he  dted  as 
in  point  the  cafe  of  Doe  ex  dcpi.  Stephenfon  ▼.  Walker^ 
4  Efp.  Caf.  50,  where  the  queftbn  being  upon  the 
validity  of  a  will,  and  one  of  the  attefting  witnefles 
having  fwom  that  when  the  will  was  executed,  the  pen 
was  put  into  the  teflatrix's  hand,  fhe  being  then  fai  a 
ftatc  of  ftupid  infenfibifity,  and  that  in  Signing  her  name 
her  hstnd  was  guided  without  her  knowing  what  Ihe 
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^cMJdy  LonI  Kcnymi  admitted  evidence  to  the  charaiSier 

the  two  other  fubfcribing  witnefles ;  and  it  bring 

that  they  were  perfons  of  great  refpedability^ 

fho  were  deemed  incapable  of  the  mifcondud  imputed 

To    them,     the    jury    found  a    verdift    eftablifhing 

tile    validity  of  the  will   (a).    Here  a  dired  fraud 

wsm  imputed  to  the  witnefs,  in  having  ftated  the  9th 

part  of  the  ore  to  be  greatly  under  its  value,  and  in 

addition  to  that,  he  was  charged  with  p^ury  in  deny* 

mg^  the  fidfe  reprefentadon  he  had  formerly  mado; 

Tltmjerehre  he  came  within  the  rule  laid  down  by  Lord 

JLcssyon,  and  to  enable  the  jury  properly  to  appretnte  hk 

telCkimony,  an  opportunity  fhould  be  given  to  fliew  the 

dtMsaz&er  kr  veracity  and  integrity  which  he  had  al* 

wsK^B  borne;    For  this  purpofe  he  offered  to  call  Mr. 

^.^uiON  Wood,  who  then  fate  on  the  bench  befide 

knrdlhip.  « 

1)6  counfel  on  the  other  fide  Cud,  tliey  admitted 

£•  Blackett  to  be  a  man  oi  r^pefbMe  charac-  ^ 

;  they  did  not  impute  peijury  to  hhp,  but  only  im- 


C")  TbeAiiomey  General wiAtA^  having  beeniiply  exccuted,-*-Oii 

^^  the  authority  of  Mr.  Jefvis  the  trial  of  firft  ejedmrot  upon 

^'^waftcOQnfelin  the  caufe, that  this  will  in  the  Common  Pkat 

•■••^tKer  njeAment  by  the  heir  at  before  Lord  Bidwty  eir  deuce  to 

^^*^  ^^aa  brought  in  the  court  cS  thecfaara&er.'OCjtbetfecedfed  at^ 

y^nuoioii  Pleas,  when  the  funriv-  tefting  wztoefle^  was  likewife  adr 

^<S  ^tteiling  witnefs  having  fvirom  mitted;  although  up^o  that  pcaa- 

^  the  fame  effefi,  the  fame  evi-  fion  the  jury  found  a  verdifi  in 

^**-C^  was  .adgiitted  hy.  Lord,  favour  of  thp  hfiicJit Ji»V«..  IJpe 

^^Jvenley  to  the  charafier  of  the  ex.  d.  Walker  v.  Stefiienfon«  3 

^"^o  cthefB»  and  the  jury  came:  to  Efp.  Caf.  284. 
^^  iame  conclulion  as  to  the  will 

perfcGIon 
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perfection  of  memory ;  and  as  they  were  prepared  ivitK 
fimilar  evidence  in  fupport  of  their  own  witne(s»  Mr* 
Emme,  in  cafe  it  had  been  admiffible^  they  declined 
aligning  the  point  of  law. 


Lord  Ellenborough*    There  is  here  no  cafe 
for  admitting  evidence  to  charaAer.     I  fiilly  accede  to 
die   do&rine   laid   down   in    Doe   on  the  ikmi/e  rf 
Stephen/on  v.  Walker.    There  the  attefting  witnefles 
whofe  chara&er  was  diiputed  were  dead^  and  it  was 
properly  held  that  the  party  claiming  mider  the  will 
(hould  have  the  fame  advantage  as  if  (hey  had  been 
alive.    In  that  cafe  they  mud  have  been  perfonally 
adduced  as  witneflfes,  when  their  charader  would  have 
appeared  on  their  crofs-examinadon^  and  being  dead^ 
juftice  required  that  an  opportunity  fhould  be  given  to 
fhew  what  credit  was  to  be  attached  to  their  atteftation 
of  the  will.   In  like  manner,  the  court  of  King's  Bench 
held  in  the  dme  of  Lx>rd  Mansfield,  that  evidence  of 
the  condud  oS  deceafed  witnefles  might  be  received^  to 
attrad  credit  tp  thdr  teftimony,  or  to  deftroy  its.  ef- 
feQt(a).    So  in  a  cafe  upon  the  northern  circuity  in 
which  I  was  myfelf  counfel  for  the  defendant^  and 
which  turned  upon  the  validity  of  a  falfe  inffa-ument 
(whether  a  deed  or  a  will  I  fox^et)  Mr.  Juftice  Heath 
admitted  as  evidence,  a  confeflion  of  the  forgery, 
which  compilation  had  drawn  firom  one  of  the  attefl- 
mg  witneffes  in  extremis  (b).    This  confeflion  only  fup- 
pfied  the  pbce  of  what  might  have  been  obtained  from 


la)  Wnght  ex.  d.    aymer    (i)  Fide  6  Eaft^  i^. 
«•  Littler.     jBafr.|245« 

crois* 
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crofs-examination,  had  the  witnefs  Survived ;  and  the 
propriety  of  admitting  it  was  never  queltioned.  But 
here,  neither  is  the  witnefs  dead,  nor  is  therc^  any  (hade 
caft  over  his  charader.  Therefore  in  analogy  to  the 
cafe  of  Doe  v.  Walker,  or  of  any  other  cafe  ever  deter- 
mined in  Weftminfter-hall,  there  is  no  colour  or  pre- 
Cencefbr  admitting  evidence  to  the  charader  of  the 
witnefs  who  has  juft  been  examined  on  the  part  of  the 
defendant. 

The  jury  found  a  verdiA  for  the  plaintiff^  eftablifh- 
tng  die  fa&,  that  gt$l.  had  been  reprefented  as  tbtfull 
annual  value  of  the  bifliop's  part  of  the  lead  ore. 

Sir  Samuel  Romil/y,  Toppings  Martin ^  Marryatfj  and 
Walton  for  the  plaintiflf. 

The  'Atihmey  General^  Garrow^  Holroyd^  Belly  and 
Raine  for  the  defendant. 

[AtUiffi.ies,  ^tfr/«y  and /f^ijfiw. J 


/'USr  Avefon  ▼.  Lord  Kinnaird,  6* — ^  £fp.  Caf.  51.S.  C. — Bull. 
^  Eaft,  188.  Goodright  ex.  d.  N.  P.  296,  7.  Peak,  Law  £t. 
ftnr  F.. Hicks,  Peak,  Law  Ev.     125,  6,    • 
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Same  Da/i 


01    .•    :  iiErX  V.  D6tjaLA'S8« 


wheretiiedeiefi.  'T'HIS  wzsl  2L  prc^citfioii  for  obtainiEg  money  radei 

teTdeiifered^'  fajfe  jj^^Qtes.r-^The  indidment  dated  that  defea- 

"^Sut  7/%bz  dant  ikying  in  his  cuftody  and  pofleffion  a  ceitain  patj 

faife  ticket  de-  eel,  to  be  by  him  delivered  to  Maria  Counteis  Dowagei 

9s.  lod.  iDftead  of  Ilchefter,  upon  the  delivery  of  which  he  was  atttho* 

SlJidtH"''  rifed  and  direded- to  receive  and  take  the  fum  a£6t 

fodfa^n^f^  ^^^g^  ^^^  fix-pence  and  no  more^  for  the  camagei 

this  oflfrnce,  on  and  porterage  of  the  fame;   yet  that  defendant  pw 

thchiai^'of^  duced  and  delivered  to  Thomas  Harris,  then  being 

d*c"ted «  a  fervant  to  the  faid  Countefs  of  Ilchefter  the  fidd  pvod, 

f^rcei}  bur  that  together  with  a  certain  JRalfe  and  counterfeit  ticke&r 

ifthelndiament         °-  ,  1  i_       i-  r  t  *    ^i 

bad  been  M  made  to  deuote  that  the  fum  or  9/.  tod.  was  diaiged 
iluktn^^'  for  the  carriage  and  porterage  of  the  faid  parod,  jmd 
'*  w/!^'*  unlawfully,  knowingly,  and  deiignedly  did  fa&eiy  p?e* 
specifically,  thfa  tend  to  the  faid  Thomas  Harris,  that  the  faid  falfe 
a.acai  variance    and  counterfeit  ticket  was  a  juft  and*  true  ticket,  and 

that  the  faid  fum  of  9^*  i  od.  had  been  charged  and 
was  due  and  payable  for  the  carriage  and  porterage  of 
the  faid  parcel,  and  that  defendant  wa$  authorifiEid  dga^ 
direAed  to  receivei,  and  take  the  lisdd  fum  of  9^.  lod* 
for  the  carriage  and  porterage  of  the  faid  parcel :  hf 
means  of  which  faid  falfe  pretences,  defendant  did 
unlawfully,  knowingly,  and  deiignedly  obtain  of  and 
from  the  faid  Thomas  Harris  the  fum  of  3/.  4^.  in 
monies,  of  the  monies  of  the  faid  Countefs,  with  in* 
tent  to  cbeat.anjji  defraud  her  of  the  fame;  whereas^ 
in  truth  and  in  faft,  &c,  —  The  principal  witnefs  tWB 
T.  Harris  the  profecutrix*s  fervant,  who  flated  that  the 

3  parcel 
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:el  mentioned  in  the  indiament  was  a  bafket  of  fifli ; 
thia.t:  the  defendant,  when  he  brought  it,  prefentefd  a 
tick.et  for  gs.  lod.  which  fum  he  received  from  the 
witiinefsj  who  had  fmce  been  been  repaid  by  Lady 
Ilcl^efter. 


,awes^  contending  that  the  indi£lment  was  upon 

39.  Geo.  3.  c.  58,  objefted,  firrt  that  this  bafiet  was 

properly  defcribed  as  a  parcel.     That  ftatute  enadts 

Tli3.t  "  tf  any  porter  'or  other  perfon  employed  in  the 

porterage  or  delivery  of  boxes,  hajkets^  packages,  ^^r- 

cels^  trufles,  gajne,  or  other  things,  fhall  take  for  the 

fttme  a  greater  fum  than  the  prices  fixed,  they  ihall 

forfeit  for  every  fuch  offence  a  fum  not  exceeding  iox. 

nor  lefs  than  5^.'*     Parcel  therefore  was  not  a  generic 

name,  and   the  indictment  fliould  have  defcribed  the 

'thing  according  to  the  faft.  '  " 

Iiord  Ellenborough  was  of  opinion  that  if  the 

iridifhnent  had  been  upon  the  39th  of  the  king,  this 

^ould  have  been  a  fatal  variance :  but  it  turned  out 

^    be  upon  30  G.  2.  T:.  24,  according  to  which,  his 

'o*^ip  held,  that  a  bafket  anfwered  the  general  defcrip- 

^c>ii  of  a  parcel  well  enough. 

Lffvces  next  objeftcd  that  the  money  obtained  by  ^^ » loasameot 

^1^^  defendant  appeared,  not  to  be  the  property  of  the  ^eruhac^^  d^ 

cuntefs  Dowager  of  Ilchefter  as  averred  in  the  indift-  ^^^^ 

^«nt     It  never  had  been  her*s ;  and  whether  or  not  o*>»«»»«>«fttniof 

*«►«  was  bound  to  reimburfe  her  fervant,  this  particular  propj  mon'Si  of 

Toju  of  y.  j^d.  was  at  the  inflant  the  fole  property  of  i^tt^^ 

T^«  Harris.     Suppofe  it  had  been  obtained  felonioufly,  J^/^|]JJS*^ 

Vol.  I.  Q  in  '''* 
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uAsi^x  ^  ^  mdi&nent  for  the  felony  the  property  muft  dear* 

whohadnoc  W  have  been  laid  in  him. 

Aim  ia  bii  poT* 
Ibfllofl  toy  ifto- 

iL  iSn3£?  ^       Gu^fi^  <»  the  Other  fide  urged  that  T.  Harris  had 

^J^'jy":  on  this  occafion  been   afting  only  as  the  agent  of 

fan  Mm9i  to  Lady  Dchefter ;  that  the  intent  was  evidently  to  defraud 

chiiltVtai'  ber ;  and  that  ihe  a£hiaUy  had  been  defrauded,  as  (he 

had  reimburfed  the  witnels. 


Mitft  if  B.  «t 
tht  tioM  hai  ia 

um^iKi^t^  Lord  Ellekborough  held  that  her  fubfequent 
MfSiS  fl»^  allowance  did  not  make  the  money  paid  to  the  defen- 
•*"^'  dant  her  property  at  the  time.    She  was  not  chai^eahle 

§ormore  than  was  adually  due  for  the  carriage  of  die 
Ittikety  and  k  depended  upon  her  whether  flie  fhoiild 
pay  the  overplus. 

iThe  witnefe  however  afterwards  fwore  that  at  the 
fhne  of  thi^  tranlaftion  he  had  in  his  hands  upwards  of 
gs.  lod.  the  property  of  his  miflrefs ;  which  Lord 
Ellenbaraugb  confidered  fuffident  to  fuftain  the  aver- 
ment. 

S6I.  «G.|.  Lowes  lafUy  contended  that  as  this  offence  certainly 
MMittift  Lfti  came  withm  the  39th  of  Geo.  3.  the  defendant  ought 
'''''***^  "^     to  have  been  prdecuted  on  that  ftatute.    But 


t6tfdo«ea.  Lord  EixLEKBOBouoH  faid^  that  the  reihedy  ^en 

vSM^pccfiMflj  by  ^  ftatute  was  cumulative^  and  did  not  take  away 
USSr^      the  remedies  which  before  exifted  either  at  common 

law  or  by  otfier  aSs  of  Parliament.  ^ 

The  defendant  was  convifted. 

Gurney 
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Garney  and  Newbolt  for  the  profecudon* 

Lowes  for  the  defendant. 

[Attomlcfy  Bulmt  tod  Hm^gtt} 


Rex  'U.  WatsoK,  Esq.  Saihedty. 

^TtHIS  was  an  indidment  for  publifliing  feveral  libels  ^^  L^^* 
on  lieutenant  General  Gwynne.  in  the  (hape  of  poft.-wwk  of « 
letters  addrefled  to  that  ofncer.  witbm  the 

coaoty  In  mhldk 
tbs  vcaiM  it  Uid^ 

General  Gwynne  ftated  tn  evidence,  that  he  received  ^I^S&ibg^Uit 
one  of  the  letters,-  mentioned  in  the  indidment,  at  «w,  it  n^  f«r* 
VTindfor,  with  the  IJlingtm  two-penny  poft-mark  upon  or  a  pobiicidift 
It ;  which  when  produced  it  appeared .  to  bear.' — ^An  J^^L^* 
obje&ion  being  tsd^en,  that  as  to  this  letter  ^eire  was 
no  proof  of  a  publication  in  Middlefex^ 

Garrww  i6t  the  profteution  contended,  that  th^ 
poft-mark  was  frimd  facie  fufficient  proof  of  its  hav« 
ing^  been  put  into  the  poft-office  at  tflington ;  as  no 
one  had  authority  to  affix  that  poft«*mark  but  the 
poft-mafter  there. 

Lord  Ellenborough,  however,  held  the  proof 
of  publication  infufficient ;  as  the  poft-mark  might 
have  been  forged* 

Q  .3  Another 


»i6  CASES  AT  NISI  PRIU5. 

iitL"!fcl,rbr         Another  letter  addreffed  to   Windfor   the  profe- 
thcM,«<«drerei  cutor  had  received  by  the  pofl  at  his  apartments  in 

to  the  profrcuior       i  .       •  . 

at  a  place  out  of  the  King  s-Mews  in  town. 

the  county  in 
which  the  venue 

2ate!rtf!;r'."he       Marryat  objefted,  that  although  if  the  letter  had 
libel,  ftiii  if       heen  received    by  the  profecutor   at  Windfor,   this 

it  wat  flrft  re.  -^  ' .        ,  '         , 

ceived  by  him  would  have  been  a  publication  by  the  defendant  in 

c!I>'..nty,  ih'i  ii  a  Berkfliire,   there   was  no  reafon  for  faying  it  was 

iii^"Vy  ^he  through  his  agency  that  it  had  been  publilhed  at  the 

defendant  to  Kuiff's  Mews,  a  place  to  which  he  had  never  fent 

fupport  the «-    ^       o  '         r 

di£iaieot.  lt«-»But 

Lord  Ellenborough  confidered  the  receiving  of 
this  letter  there  fuflicient  proof  of  its  publication  in 
Middlefex ;  as  the  defendant,  having  once  put  it  in 
circulation,  mufl  be  taken  to  have  publifhed  it  in  that 
place^  in  which  it  was  delivered  to  the  perfon  to 
whom  it  was  addrelTed, 

Upon  the  counts  containing  this  and  other  libellous 
letters,  the  defendant  was  found  gui//y. 

Garrcw,  Jekyl^  and  Andrews  for  die  profecution. 

Marryat  for  the  defendant, 

[Attorniesy  Seton,  and  Dntn  ts  ^  C*.] 


Fii/f  Rex  V.  Johnfon,  7  Eafl.     169.     Eaft.  P.  C.  II20.  S.  C. 
^c.     Gitxiwood's cafe,  1  Leach,     Effer's  Cafe,  Eaft.  P.  C,  ii2§. 


▼  Tr 
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Wii.LAUME  V.  Gorges.  ^"^^  ^y- 

MS  was  an  iflue  out  of  Chancery  to  try  whether  ThcprefumjKioa 

'  J  Kiliag  from 

there  was  any  thing  due  upon  a  judgment  entered  ^apfc  of  tioie, 

up       of  Hilary  Term,   1769,  to  fecure  the  payment  o£  being^iatufi^ 

iinuity.     The  circumftances  given  in  evidence  to  "^  etUn^"*? 

t  the  prefumption  of  fatisfinljion  friDm  lapfe  of  Jlj^n*^b"en°io 

were,  that  the  perfon  who  was  the  grantor  of  the  f  »"«»nr4y  em- 

viity  and  defendant  in  the  judgment,  foon  after  1 769  cumftancei,  And 

\^ft     the  country,  from  the  derajiged  fltate  of  his  af-  ot^hofc  wST  • 

faix-s  ;  that  in  1776  he  executed  a  truft  deed  at  Calais,  c*7^ic'"fp!ryl 

10.    A«/hich  the  grant^ie's  name  appeared  as  a  creditor ;  *"«  '^*  ^***'  *^ 

*^  "  .  cured  by  the 

inat    he  re-vifited  England  at  intervals  under  different  jiwismcni. 

feigned  names ;    that  he  died   in  London   under  a 

feig-ried  name  in  1797;  and  that  ii;  the  opinion  of 

lis    xnoft  intimate  friends,  in  the  interv^  from  1776 

to   txis  death,  he  never  had  the  means  of  fatisfying 

the    judgment  m  queftion. — But  there  was  no  proof 

of  ^uny  payment,  or  of  any  fort  of  acknowledgment 

fub^^^uently  to  the  year  1776. 

X^crd  Ellenborough  thought,  that  under  thde 

^l^^^uniftances  the  inference  to  be  drawn  from  lapfe 

^i  time  was  not  rebutted,  and  diredled  the  jury  to 

pf  rfume  that  the  judgment  had  been  difcharged  by 

Joeing  paid  off  or  releafed. 

There  was  therefore  a  verdift  for  the  defendant, 
pcgativing  the  exiftence  of  any  debt  upon  the 
judgment, 

Q  3  Carrow 
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Garraw  and  Marryat  for  the  plaifltiff. 

The  Attorney  General  and  Jbbott  for  the  defendant. 


[Attonueit  Mmtikfwt  lad  Tnn/tMd.^ 


Fide  CpUell  v.  Budd,  ^a/^  27. 


Dai; 


Morris^  EsQy  v.  Burdett,  Bart. 


ASSUMPSIT  for  work,  and  labor,  and  n 
found }  with  the  common  money  counts* 


A  candSiitt  tt 

a%  deAionof 

nembenofpir- 

liament  if  HOC 

liahkibr  any 

part  of  the  cx- 

paocea  of  the 

cleftioof  except 

kj  p«filit/ 

ilatiite  or  |ia 

own  nndcrtak* 

ingf  notwith- 

ftaAding  a  long 

vfi^elttrclMcs- 

pencetbeiag 

fsteaUy  defraid  t 
by  the  caodi- 
dates.  Bote  can- 
didate to  repit- 
fenc  t  city  or  a 
borough  io  par- 
liament if  liable 
lioraihareoftbc 
cxpeoceof  ad« 
minifteriogoBtlit 
to  Roman  Catho« 
lie  ele&ort  under 
34  C.  3.  c.  73. 
and  if  he  maint  ^ 

ulc  of  huftingiy  ^ 

€rtAed  by  the  ^  .  .  ,   "      . 

returniDg  officer,  for  the  Kcommod^tion  of  himfelf  or  his  ageott,  a  promife  on  hit  part  will  be  in- 
ferred to  concrlbute  to  the  expence  of  ere^og  them. 

Cryer, 


The  a€don  was  brought  by  the  High  Bailiff  of 
Weftminfter  againft  the  defendant,  who  was  returned 
to  parliament  as  one  of  the  reprefentatives  for  that 
city  at  the  laft  general  ele£tion,  to  recover  from  hini 
a  proportion'  of  the  e^cpences  then  incurred  by  the 
plaintiff^  as  returning  officer. — ^The  following  were  the 
principal  items  in  the  particular  of  die  plaintiff's 
demand,  to  which  the  defendant  was  required  to 
contribute ; 


Six  under-bailiffs  to  attend  proclama- 
tion of  eleftion 
msh  Conftable's  attendance 


/. 


6    6 
I   II 


o 
6 
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Cryer,  for  proclamation  and  borfe* 

hire  -  »  -  5  '5    ^ 

24  PolI«clerks^  at  2ij.  and  $f.  eacb      468    o    o 

24  Staff-men  at  7^. .  6d.  atid  2s.  6d. 
each  -  -      '     «  180    o    o 

Table  for  High-Bailiff^  Deputy,  &c#      120    o    o 

2  Commiflioners  for  admioiftering 
the  oaths  of  allegiance,  &c«  at  2i/« 
and  5/*  -  -  •  39    o    o 

Bill  for  ereduig  huftings  and  fur- 

veyor's  fee  for  valuing  fame  553  10  10 

Bond  of  indemnity  to  church-wardena 
of  St  Paul,  Covent-Garden,  and 
incidental  damages  -  40    o    o 

Printer's  bill  for  tickets,  &C  ^4    3     ^ 


•ii"*-*i»« 


The  fum  total  amounted  to  1 507    0    o 

The  eledion  took  place  in  May,  1807,  when  five 
candidates  were  propofed,  viz.  Right  Hon.  Lord 
Cochrane,  the  Right  Hon.  R.  B.  Sheridan,  Sir 
Francis  Burdett,  Bart,  the  defendant,  John  Elliott,  £fq, 
and  James  Paul,  £fq.  lliis  lad  gentleman  however 
withdrew  early  in  the  conteft,  and  paid  200/.  as  his 
ihare  of  the  expences  then  incurred.  The  defendant 
was  afterwards  called  upon  for  the  fum  of  326/.  15/. 
being  the  fourth  part  of  the  1307/.  which  remained 
to  be  divided  between  bimfelf  and  the  other  three 
candidates;  but  refufed  to  pay  any  part  of  it,  on  the 
{>rinciple  that  a  member  of  parliament  ihould  be  ek^^te^ 
free  frmn  all  expence. 

Q  4  It 
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It  was  admitted  or  proved,  in  the  courfe  of  the 
trial,  that  the  charges  were  exaftly  fuch  as  had  been 
mada  on  iUnilar  occafions,  as  f<ir  back  as  could  be 
remembered;  that  the  fums  mentioned  in  the  pau-- 
ticular  had  been  dilburfed  by  the  plaintiff;  that  the 
defendant  was  confined  to  his  bed  by  illnefs  during  the 
whole  eleftion ;  that  before  the  poll  began,  a  Mr.  Pfercy, 
on  the  part  of  a  committee  of  eleftors  in  the  inter^ 
of  the  4^fendant,  informed  the  plaintiff  that  no  part 
of  the  expence  of  the  election  would  be  defirayed  by 
Sir  Francis  or  his  friends  (^ ),  but  required  him  to 
fupply  them  with  tickets  for  the  huflings ;  that  the 
infpeclors  and  poUrclerks,  afting  in  the  intereft  of 
the  defendant,  had  the  fame  accommodation  and 
privileges  during  the  election  as  thofe  of  the  other 
candidates ;  that  a  requifition  xyas  made  by  Lord 
Cochrane  for  adminiftering  the  prefcribed  oaths  to 
Roman  Catholics,  upon  which  commifTioners  were 
appointed  for  that  purpofe ;  that  the  defendant  upon 


{a)  Mr.  Percy  at  the  fame 
time  delivered  to  the  plaintiff, 
as  his  authority  for  this  applica- 
tion, a  minute  of  a  refolution 
of  the  cQxnmittee,  of  which  the 
following  is  a  cppy': 

At  a  meeting  of  the  Com- 
mittee of  eledors  of'Wefti 
tninfter,  friends  of  Sir  Francis 
Burdett,  Bart.  l\eld  at  the  Bri- 
taqnia   Coflee-Houfe^   CoyenU 


Garden^,  on   Wcdnefday  the  5th . 
of  May,   1807. 

Mr.  Francis  Place  in  the  Chair. 
Refolvcd, 

That  Mr.  Percy  do  waiti 
upon  the  high  bailiff,  to  requefll 
the  neceffary  tickets  for  the 
huflings^  and  that  Mr.  Perc)C 
do  likewife  officially  appoint 
the  infpedors  and  check-clerkt. 

Francis  Place^ 

the 
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rfie    meeting  of  parliament  took  his  feat  in  the  Houfe 
o/"   Commons ;  and  that  the  office  of  liigh  Bailiff  was 

prmjrcrhafed  for  a  confidenible  fum  of  money  by  the 

plaintiff. 


Attorney  General  contended,  that  under  thefe 
iimftances  the  plaintiff  was  entitled  to  recover  to 
full  extent  of  his  demand.     From  the  antiquity 
notoriety  of  the   different    chai'ges   a    promife 
lit  be  inferred  on  the  part  of  every  candidate  to 
XTiit  to  them.     The  prefent  defendant  might  not 
perfonally  interfered  pending  the  eledKon ;  but 
fubfequently   taking    his    feat   in   the  Houfe  of 
xnmonsi,  he  had  acceded  to  the  charafter  of  a  can, 
te,  and  adopted  the  acts  of  his  committee.-— The 
in  themfejves  could  not  be   confidered  as  imr 
<>nable»     Without  the  attendance  of  the  ftaff-men 
conftables,  it  was  impoflible  that  the  peace  of  the 
xopolis  fliould  be  preferved  during  the  tumult  of 
cledtiQn  ;  and  the  whole  of  the  clerks  charged  for 
« indifpenfably  neceffary  to  tjie  taking  of  the  poll, 
huftings,  if  not  equally  nejceflary,  at  leaft  con,- 
greatly  to  the  convenience  of  the  candidates 
'^vell  as  of  the  eleftors,  and  tickets  of  admiffion 
^^^  '^Aem  had  been  exprefsly  required  by  the  defendant's 
^S^xit, — ^which  likewife  rendered  him  liable  for  ^  ihare 
^^     the  printer's  bill.    The  bond  of  indemnity  to  the 
^^^vrjch-wardens.  of  the  parifh  of  St.  Paul,  Covent* 
^^*den,  had  always  been  required  by  them,  before 
vi^y  would  grant  permiflion  to  ered  the  huftings  in 
lS^^  ufual  place,  near  the  church.     As  to  the  charge 
\^t  commilfioi^ers  to  adminifter  oaths  to  Catholics^ 


ki«  ^»»^ 
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there  could  be  no  fort  of  doubt ;  it  being  enafted 
by  ftat.  34  Geo.  IIL  c.  73.  that  fuch  commiffioiierB 
fhall  be  provided,  upon  the  requiiiticm  of  any  one  of 
the  candidates,  and  that  the  expence  fhall  be  defirajed 
by  all  the  candidates  in  equal  proportions. 

Garraw  on  the  other  fide  maintained  that  there 
had  been  no  aflent  on  the  part  of  the  defendant^ 
either  exprels  or  implied,  to  be  anfwerable  for  any 
j^art  of  thefe  expences.  Particular  items  he  did  not 
objed  to,  denying  his  liability  altogether.  The  de- 
fendant had  himfelf  been  too  ill  during  the  whole  of 

the  election  to  know  what  was  going  forward ;  nor 
could  he  be  conceived  to  have  acceded  to  the  a^ 
of  his  committee  by  taking  his  feat  in  the  Houfe  of 
Commons,  which  he  was  bound  and  might  have  been 
compelled  to  do,  after  being  legally  returned  as  one 
of  the  reprefentatives  of  the  people  in  parliament. 
But  the  High  Bailiff  had  received  an  exprels  warning 
that  he  was  to  expe£i;  no  contribution  towards  the 
expence  of  the  eledion  from  Sir  Francis  Burdett  or 
his  friends ;  and  thus  was  the  idea  of  an  implied 
undertaking  completely  negatived. — ^The  ftatute  con* 
ceming  the  Catholic  oaths  feemed  to  apply  only  to 
county  eleftions ;  but  even  fuppofing  the  candidates 
were  liable  upon  this  fcore,  the  defendant  could  not 
be  confidered  as  a  candidate  within  the  meaning  of 
the  legiflature;  as  his  being  propofed  was  entirely 
without  his  knowledge  or  confent,  and  this  burthen 
might  as  well  be  thrown  upon  any  obfcure  individual^ 
flarted  by  fome  elector  againft  his  will,  for  the  mere 
purpofe  of  harafling  and  opprefling  him. 

Lord 
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Lord  Ellenbo ROUGH. — A  candidate  at  an  eledion 
for  members  of  parliament  is  liable  to  no  expence  ex-» 
cept  fuch  as  the  ftatute  law  cafts  upon  him,  or  he  takes 
upon  himfelf  by  his  exprefs  or  implied  confent.  A  great 
nmnber  of  thefe  items  may  therefore  be  entirely  laid  out 
of  confideration,  as  arifing  from  a&s  which  the  plain- 
tiff was  bound  to  do  by  reafon  of  his  office,  or  as  of 
iiich  a  nature  that  no  promife  to  contribute  to  them 
can  poflibly  be  inferred. — ^To  proclaim  the  eledUon  is  a 
duty  which  the  law  impofes  upon  the  High  Bailiff,  and 
there  is  the  lefs  pretence  for  charging  the  candidates 
vdthit,  as  they  had  not  the^  been  nominated.     It 
does  not  feem  nec^ffary  that  he  fhould  have  been  at- 
tended on  the  occafion  with  fix  under-bailiffs^  the 
crier  on  horfe-back,  &c.  but  if  it  was,  he  muft  confider 
the  confequent  expence  a  burthen  he  took  upon  him- 
lelf  along  with  his  office ;  which  muft  be  a  lucrative 
one,  from  the  terms  on  which  it  was  purchafed. — So 
the  law  requires  him  to  do  whatever  is  neceflary  to 
making  the  return ;  and  if  the  eledion  cannot  take 
place  without  the  attendance  of  fo  many  flaff-men  and 
poU»clerks,  he  alone  muft  retain  and  pay  them.     The 
charge  for  the  High  Bailiff's  table,  however  long  eftab- 
liihed,  cannot  be  fuftained,  and  is  without  any  colour  of 
juftice.— For  a  fhare  of  ihe  expence  incurred  in  admini- 
ftering  the  oaths  to  the  Roman  Catholic  eledors  the 
defendant  appears  to  be  liable,  if  he  (hall  be  confidered 
38  having  acceded  to  the  character  of  a  candidate.  But 
the  ftatute,  while  it  cafts  this  burthen  upon  the  candi- 
dates, regulates  the  amount  of  the  compenfation  to  be 
given  to  the  commiilioners,  and  enafts  that  the  re- 
turning officer  fliall  provide  commiffioners  at  a  fum 

not 
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7iot  exceeding  one  guinea  per  day  for  adminijiering  fuc 
oaths.  Therefore  this  item  muft  be.  reduced  to  ths 
amount. — ^I'he  defendant's  liability  as  to  the  haftmgi 
will  depend  upon  whether  he  has  in  any  manner  undei 
taken  to  defray  a  part  of  the.expence  of  erefting  their 
In  county  eledtions  the  fheriff  is  required  to  erei 
huftings,  to  be  paid  for  by  the  candidates ;  b« 
this  ad  does  not  extend  to  cities  or  boroughs,  aa« 
the  returning  officer  here  might  have  taken  fh 
poll  either  in  the  Guildhall,  Weftminfter,  or  ii 
the  open  air.  Still,  however,  the  candidates  ma 
make  themfelves  liable  for  the  expence  of  the  huHingQ 
and  if  Percv  had  authoritv  from  the  defendant  to  (fe 
mand  tickets,  I  think  the  defendant  is  liable  in  tk 
inftance.  If  Percy  had  no  fueh  authority,  th«i 
muft  be  confidered  whether  a  promife  may  be  infehn 
from  the  defendant's  filence  upon  the  fubjeft,  an 
his  agents  having  conftantly  made  ufe  of  the  huftings 
If  it  is  to  be  taken  that  Percy  had  no  authority  frcai 
the  defendant  to  befpeak  the  tickets,  then  he  cannot  be 
looked  upon  as  the  defendant's  agent  to  warn  the  plain- 
tiff that  no  part  of  the  expence  of  the  eleftion  wouU 
be  defrayed  by  him ;  the  proteft  was  idle,  and  no  notia 
of  the  kind  fuppofed  was  ever  given.  In  that  cafe  th< 
circumftsuice  of  the  defendant's  agents  having  ufed  th< 
huftings  feems  entitled  to  fome  weight;  for  thougl 
a  candidate  at  fuch  an  eleftion  may  remain  without 
fide  the  huftings,  and  require  the  peace  to  be  kept 
yet  if  heufes  the  huftings  for  the  accommodation  of  him 
felf  or  his  agents,  he  muft  be  prefumed  to  promife  to  pa] 
a  part  of  the  expence  of  erefting  them ;  he  muft  tak 
the  burthen  with  the  benefit.    With  the  bond  of  in 

4epwit 


HILARY  TERM,  48  GEORGE  III.  1808.  125 

demhity  I  think  the  defendant  can  have  nothing  to  4o; 
IS  there  was  no  occafion  to  hold  the  election  whert! 
there  was  danger  to  the  church  of  St  Paul,  Covent 
Garden :  but  if  he  acceded  to  the  character  of  a  can- 
didate, .then  he  is  liable  for  his  fhare  of  the  printer's 
bill,  which  is  flated  to  be  for  printing  tickets  of  adinif- 
fion  to  the  huIHngs,  mid  tlie  forms  of  certificates  re- 
quired by  the  aft   of  parliament   concerning  the  ad- 
mmiftering  of  the  o;uhs  to  Roman  Catholics. — Whether 
the  defendant  had  taken  upon  himfelf  tlie  charafter  of 
a  candidate,  and  adopted  the  afts  of  his  committee, 
his  lordfhip  left  as  a  queftion  of  fad  with  the  jur)\ 

Verdift  for  the  plaintift,  with  1 1 7/.  8^-.  id.  damages, 
one-fifth  of  the  charges  for  huftings,  and  fpecial 
cotnmiiGoners,  and  a  fmall  portion  of  the  printer's  bill. 


In  the  following  term  Clifford  moved  for  a  rule  to 
(Hew  caufe  why  this  verdift*  fhould  not  be  fet  afide ; 
coiitefiding  that  a  candidate  at  an  eleftion  of  members 
of  parliament  cannot  be  liable  for  any  part  of  the  ex- 
l^ces  except   by  pofitive   ftatute ;    that   an  officer 
[       charged  with  the  execution  of  a  writ   cannot  legally 
take  any  thing  for  executing  it;  that  even  an  epxrefs 
promife  to  a  returning  officer  to  pay  him  part  of  the 
expences  of  the  election  would  be  void ;  that  all  thofe 
xfuDgs,  in  refpeft  of  which  the  charge  was  here  made 
upon  the  defendant,   had   been  done  by  the  plaintiff' 
in    the  execution  of  his  duty ;  that  it  was  for  him 
alone  to  fix  the  place  of  eleftion,  at  which  the  candi- 
dates and  eleftors  were  bound   to   attend;  that  if  he 
cfaofe  to  ereft  booths  or  huftings  for  condu6ting  the 

eleftion 
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de£Hon  with  more  conyenience^  he  could  not  diraMr 
the  expence  upon  the  candidates;  and  that  die  aft 
rendering  the  candidates  at  county  ele£tions  liable  lor 
the  huftings  when  ere&ed  at  their  requeft,  fhewed 
there  could  be  no  fuch  liability  at  common  lawt 

The  Court,  however,  (after  hearing  the  whole  of 
Chief  JufUce's  charge  to  the  jury  read,  from  the 
note  of  a  (hort  hand  writer,)  were  of  opinion  that  his 
Lordfliip's  dkeSion  was  right;  that  the  items  for 
which  the  defendant  was  charged  had  nothing  to  do 
with  the  execution  of  the  writ  for  the  eledion  of  iQem« 
bers  of  parliament;  that  the  huftings  were  to  be  coa« 
fidered  as  any  other  building  in  the  neighbourhood  of 
the  place  of  eledtion  of  which  the  defisndant  had  avadled 
himfelf ;  that  if  his  agents  hail  demanded  tickets  for 
the  huftings  and  he  had  fancdoned  their  ads,  (points 
left  to  the  jury,}  he  muft  take  a  part  of  the  burthen 
along  with  the  convenience ;  and  that  the  ^hole  cafe 
had  been  properly  put  upon  the  ground  of  the  defen- 
dant's adopting  the  charader  of  a  candidate,  and  there* 
by  aflenting  to  what  had  been  done  by  his  conmiittee« 
-Clifford  therefore  took  nothing  by  his  motioa* 

The  Attomej  General^  Park^  and  Richard/on^  for  ikfi 

plaintiff. 

Garrowy  Marryaty  and  Clifford^  for  the  defendants 

[Attomtet»  Dtvm  fif  Gi.  and  Dmnt.\ 


\ 


«■ 


Fide  Stotesbuty  «^  Smith,  Cro.Eliz.i23. — Budge r«  Cage# 
t  Burr.  924,  Black.  Rep..204  Cro.Jac.i03^— -Jennyii«.Lacas» 
S.  C^Barkly  v.   Kempftow,    Trialt  p.  Pais,  181. 

M  The 
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;  The  dage  in  Wdbninfter 
hitberto  been  for  the  High 
to  procure  an  exprefs 
ife  from  the  candidates^  by 
upon  them  before  their 
to  Uga  an  agreement 
uk  '^i^^  f(^owing  form: — 

rTo  A.  B.  Efq.  High  Bailiff  of 

the  City  and  Liberty  of 

Weftminften    . 

"Vfe,  whofe  names  are  hereunto 

(obicfibedt  candidates  to  ferve  in 

P^nrfittDent  at  the  dedion  for  the 

ckty  and  Ubeity  of  Weftminfter, 

do  'hereby  aitthoxife  and  defire 

fOrhisDepu- 


ty»  to  find  and  provide  fufficient 
clerks^  porters.  &c.  and  alio  to 
find  and  provide  a  table  for  the 
High  Bailiffy  his  Deputy,  and 
Officers,  (the  charge  of  which 
not  to  exceed  10  guineas  per 
day,)  and  to  take  every  neceflkry 
ftep  for  the  condudking  and  or- 
dering the  faid  eledUon,  until  two 
candidates  (hall  be  returned  by  a 
majority  of  electors  of  the  (aid 
city  and  liberty ;  and  we  do  here- 
by promife  and  agree  to  pay  to 
the  £aid  High  Bailiff,  or  his  De- 
puty, all  expences  of  the  £ud 
eledion.  Witnefs  our  hands,  &c« 


WaTHERELL  V.  HoWELLS. 


I^XflS 


^i^as  an  a^on  on  the  cafe  in  the  nature  of  wafte, 
at  the  fuit  of  the  reverfioner  of  a  piece  of  garden- 
S'^^tind,  in  the  parifli  of  Fulham,  againft  his  late 
*^*^5mt  for  ploughing  up  certain  ftrawbeny  beds. 

* 

The  defendant's  term  expired  at  Lady-day  1807, 

3^^^  it  was  proved  that  in  the  preceding  autumn  he  had 

!  pV>ughed  up  two  acres  of  the  ground  he  held  under  the 

plaintiff*,  laid  out  in  ftrawberry  beds,  for  the  purpofe  of 

(bwmg  it  with  turnips.   The  annual  profit  of  the  (traw- 

palJ  for  as  bttween  outgoinK  tod 

berries, 


FrUaj,  Feb.  26. 


It  If  wafte  for 
an  outgoing  ten- 
ant of  ganfen* 
ground  to  plough 
up  Itrawberry 
b«da  in  futt  bew* 
iof,  although 
when  be  entered 
he  p»d  for  them 
on  a  valuation  to 
the  perfon  v^ho 
occopitd  ihe  pre- 
roifet  before  him, 
and  although  ic 
may  have  been 
ufoal  for  ih^wm 
berry  beds  to  be 
appraifed  and 
incoming  teaanti. 
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I 

berries  produced  by  thefe  beds  had  been  about  60 
and  they  were  in  full  bearing  at  the  time  when  the 
were  ploughed  up. 

The  defence  was^  that  the  ftrawberry  roots  whk 
had  been  grubbed  up  were  the  property  of  the  di 
fendant,  and  that  he  had  a  right  to  difpofe  of  them  a 
he  thought  fit. 

In  fupport  of  this,  evidence  was  given  of  a  genera 
praftice  of  appraifing  and  paying  for  ftrawberry  bed- 
as  bet^veen  an  in-coming  and  out-going  tenant ;  andth- 
faft  was  eftablifhed  that  the  defendant  had  paid  to  th- 
pcrfon  who  afligned  to  him  the  leafe  of  the  ground 
fum  of  money  for  thefe  very  ftrawberry  beds,  whic 
were  valued  to  him  with  the  other  ftock  upon  & 
premifes. — But 

Lord  Ellenborouch  faid,  that  though  by  cuftc- 
the  tenant  might  remove  fome  things  which  by  C 
general  law,  as  afExed  to  the  freehold,  belonged  to  T: 
landlord,  this  could  never  extend  to  enable  hinx 
fterilize  the  foil.  Strawberry  beds  might  have  ha 
appraifed  in  the  manner  defcribed,  becaufe  peopf 
rather  than  fuffcr  mifchief  from  another,  would  fom 
times  pay  him  a  fum  of  money  to  obferve  the  lap 
The  queftion  here  was,  w  hether  the  thing  conplained  c 
liad  been  wrongfully  and  unjuftly  done  to  the  preJL 
dice  of  the  plaintiff.  The  taking  up  ftrawberry  reel 
was  not  neceflarily  in  itfelf  an  injur)'^  to  the  inheritanc 
for  which  an  adiou  would  lie ;  but  if  the  defendant  i 
;his  inflance  ploughed  up  the  beds  before  they  were  ej 

I  haufte 
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,    ■  ,  •  ^  . 

'Siaufted^  ahd  without  having  any  reafonable  objed  in 
-m/iew,  he  had  certainly  prejudiced  the  plaintiff's  re- 
^i^erfionary  eftate,  and  it  could  fcarcely  be  doubted 
^sJiat  he  did  fo  wrongfully  and  malicioufly. 

It  was  then  agreed  between  the  parties  that,  as  the  ob- 
j^&  of  theadion  was  to  relift  a  claim  of  right  fet  up  by 
^Ae  defendant,  there  fhould  be  a  verdift  for  the  plain- 
T,  with  only  20  A  damages. 


The  Aftorney-Generalj  Holroydj  and  Comyn  for  the 
>isuntiff. 


arrow  and  Marryat  for  the  defendant. 


[Attomiesy  Cahb  and  Jtipiy,'\ 


Ide  Penton  v,    Robart,  2     £afl^  38. — Dean   v.   Allalley, 
,  88. — Ehrcs  v.   Maw,  3     3  Efp.  N.  P.  Caf.  11. 


Solomon  v.  Underhill.  Sunediy. 

V\7HENthiscaufewas  about  to  be  called  on,  LVto^t^aTe 

trial  of  hit  caure| 

arrow  J  for  the  defendant,  ftated,  that  as  his  client   j«dgeatnUi 
coming  down  to  attend  the  trial,  he  had  been  ar-   tZT^^T^o 
tcRed  and  carried  to  a  fpunging  houfe.    He  therefore  Jj^f^Spp^^"^ 

#  liial  ancll  he  it  releafed,  without  payfoeoC  of  cofli,  if  any  coUufion  can  be  Aewn  to  exift^  between 
Anoppofitepartjaadthc  creditor  who  arreted  him  j  otherwifcy  ODiy  opoa  payment  of  coftt. 

Vol.  L  R  prayed 
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prayed  the  interference  of  the  court  for  the  defendant's 
discharge,  and  that  the  trial  might  (land  over  until  he 
could  be  prefent. 

Park^  on  the  other  fide,  contended,  that  the  defend- 
ant was  not  previleged  from  arreft  on  this  occafion, 
as  he  was  coming  voluntarily,  and  not  like  a  witnefs 
iu  obedience  to  a  fiibpoena,  and  that^the  caufe  might  be 
tried  perfe6lly  well  in  his  abfence,  from  the  inftru6tions 
he  had  no  doubt  given  to  his  counfel  and  attorney.—* 
At  any  rate,  as  the  plaintiff  was  not  at  all  in  fault,  his 
Lordfhip  would  not  put  off  the  trial  to  accommodate  the 
defendant,  except  upon  payment  of  cofts* 

Lord  Ellenborough  faid,  that  a  party  wifhing  to 
attend  the  trial  of  his  Caufe,  and  to  inftrud  his  counfel, 
was  privileged  from  arreft  eundoj  morando  et  redeundo; 
and  that  he  would  immediately  grant  his  habeas  corpus 
to  bring  up  the  defendant  to  be  difcharged ;  but  tlfiit 
he  could  only  put  6ff  the  trial  on  payment  of  cojis^ 
unlefs  fome  collufion  fhbuld  be  Ihewn  to  exift  between 
the  plaintiff  and  the  creditor  who  had  arrefted  the  de- 
fendant. 

The  offer  of  putting  off  the  caufe  till  the  following 
day,  on  thefe  terms,  was  declined,  and  the  trial  ptt>- 
ceeded* 


Vide  Mackins  v.  Smithy  i  H.  latton  to  a  caufe  which  calla  for 
Bl.  636,  in  which  it  was  held,  their  attendance  in  court,  and 
that  all  perfons  who  have  a  re^    who  attend  in  the   coorfe  of 

that 
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ftiat    caafe,  ihoagh  not  comp«  rule  of  court.— -Spence  v.  Stew- 

pelled  by  procefs  fo  to  do,  are  art,  3    £aft»   ^9--;^  ^i^  ^^^o^ 

pnvile*ged  from  arreft»  provided  Lightfoot  v.   Caineron,  2   BL 

tlieir  attendance  be  not  for  any  Rep.  iii3.«-Arding  v  Flower, 


liafkfcir  pnrpofe.     So  it  has  been  8  T.  R.  534. — Kinder  v.  Wil- 

determinedy  that  the  party  to  a  liams,  4  T.    R.    377. — Peak. 

dafe    it  prrrileged  from  arreft»  Law  £v.<  193.— Tidd'i  Prac. 

attending  an  arbitrator  to  be  ex«  1 73*  4*  4tb  ed. 
at  a  witnefsy  under  a 


GOODES  V.  Wh&ATLY,  Esq.  S^medir. 

was  an  action  of  trefpafs  and  falfe  imprifon*  la  aa  aaion  for 

ment.     The  declaration  dated  that  plaintiff,  on  ^^l^^^^Z 

th^  4-t:h  day  of  June  A.  D.  1807,  was  a  conftable  of  «^"«'°?  •.!!"** 

.'  ''  ,  that  pltintm  «M 

tne    jianm  of  St.  Paul  Covent  Garden,  m  the  city  of  •  cooftibb  of » 

VTeftiniiniler,  in  the  county  of  Middlefex,  and  that  de-  wd  in'*thc  d*ai  * 

fendant,   tqgether  with  certain  perfons,  being  the  Sce^^f-'i 

fe^vants  of  him,   defendant,  on  the  faid  4th  day  of  coniubie;  butu 

•  •  •  appeared  tb«c 

June,  at  Weftminfter  aforefaid,  with  force  and  arms,  though « con- 

&^*    ttiade  an  affault  on  plaintiff,  he  being  thexi  and  and  tabj^ir* 

tbw-e  m  the  due  execution  of  his  faid  office  as  fuch  '**'''J>i^;  kI 

was  CtCCien  oj 

cOmtable  as  aforefaid,  and  then  and  there  beat,  bruif-  »*«  icet  jury.ani 

e^>  'Wounded,  and  ill  treated  him,   &c.    There  were  frr'^a  «hok  ri. 

r^o  other  counts,  both  of  which  referred  to  the  above  ISe  p'ri&'forl^ 

^^fcription  of  the  Plaintiff's  office,  and  laid  the  affault  \J"^^,J^^^ 

iO  have  been  committed  upon  him  in  the  due  execu*  »ntt. 

fion  of  the  faid  office. 

The  plaintiff's  alleged  cafe  wa%  that  while  doing 

^uty  as  a  conftable^  at  St.  James's  palace  lafl  Song's  , 
^irth-day,  he  had  occafion  to  defire  the  defendant,  a 

R  ft  lieutenant* 
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lieutenant-colonel  in  the  guards,  but  then  out  of  um« 
form,  to  walk  on;  when  the  latter  marched  him. off 
to  the  guard  room,  under  a  file  of  grenadiers,  and 
confined  him  there  feveral  hours. 

> 

To  prove  the  plaintiff  to  have  been  a  conftable  at 

the  time,  his  appointment  was  given  in  evidence; 
from  which  it  appeared  that  he  had  been  prefented  by 
the  Leet  Jury  of  the  Liberty  of  Weftminfter,  as  a  fit 
perfon  to  ferve  as  one  of  the  conftables  of  the  parilh  of 
St.  Paul  Covent  Garden,  and  that  he  had  been  after- 
wards fwom  in,  to  ferve  for  the  City  and  Liberty  of 
Weftminfter. 

The  Attorney  General  contended,  that  the  pldntiff's 
office  was  improperly  defcribed  in  the  declaration,  and 
that  he  muft  therefore  be  nonfuited. 

Garrowj  on  the  other  fide,  anfwered,   that  ij^^ 
plaintiff  a£lually  was  a  conftable  of  the  parifh  of  St.  P^ihh 

Covent  Garden.     Had  the  expreflion  been  ^^for  th 

parilh,"  it  might  have  been  a  fatal  mifdefcriptior^a 
Though  thefe  conftables  were  de  /ado  fwom  to  fenr-^ 
for  die  City  and  Liberty,  they  might  not  improperly  bw? 
fiated  to  be  conftables  of  the  pariih  as  inhabitants  of 
which  they  were  prefented  to  ferve  by  the  leet,    Af 
any  rate  the  obje&ion  was  upon  the  record.       .' 

Lord  Ellenborouoh.— The  obje£Hon  rifes  out  of 
the  evidence ;  for,  merely  looking  to  the  record,  non 
liquet'  that  this  parifh  may  not  be  a  diftrid  having  a 
conftable  of  its  own.    Then  the  declaration  ftates  that 

lo  the 


HILARY  TERM»  48  GEORGE  III.  1808.  9$^ 

the  plaintiflf  was  conftable  of  the  parifh  of  St.  Paul 

Covent   Garden,   and  that  the  defendant  made  an 

^auit  upon  him  in  the  due  esiiecution  of  his  laid  office, 

^^  fuch  conftable.     But  it  appears  that  he  vris  (Worn 

5n  to  ferve  for  the  City  and  Liberty  of  Weftminfter, 

0md,  indeed,  he  was  in  the  parilh  oif  St.  James's  when 

'^e  aflault  took  place.     It  is  to  be  regretted  that  a 

.^:::ount  for  a  common  aiTauIt,  which  is  fo  often  \mnecef« 

X^rily  introduced,  was  omitted  here* 

Plaintiff  nonfuited. 

Carrcw  and  Efpinajfe  for  the  plaintiff. 

jltforney  General  and  Newbok  for  the  defendantf 

_  [Actornlet,  Harrifin  and  Vj^ty.1 


f^tib  a  Hawk.  P.  C.  62.— Bao.  Abr.  tit.  Qonftable^  A« 


Hoi>GSON  V.  Le  Bret,  Si»e  day. 

tft  an  aftion  for  goods  fold  and  delivered,  the  plaiiitiff^s  if  the  purchafer 

*  witneffes  ftated,  that  the  defendant,  Madame  Le  Bret,  di^fxht  We, 

came  to  his  (hop  and  purchafed  of  him  a  piece  of  Irilh  Jna  par!°^ 

jinen^  and  feveral  pieces  of  muflin  at  feparate  prices;  flie  '',**''J|,'j*J|^i' 

ti  denote  that  he  hit  purchifed  it,  and  to  appropriate  it  to  his  own  ufe,  thii  it  enough  to  ukethe  falcg 
m  to  the  article  written  upon,  out  of  the  fbtuceof  fraudt,  hot  not  aa  toother  artidei  houfh(  at  the 
(wmp  (imp. 

R  3  yrrote 
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vrote  her  name  upon  the  linen  at  the  time;  but  the 
muflin  was  not  then  produced ;  none  of  the  goods 
were  fent  home  to  her  till  fome  months  after,  when 
(he  refufed  to  accept  of  theni;  faying  that  ihe  had  not 
bought  them.  As  her  converfation  with  the  plaintiff 
was  carried  on  in  French,  which  the  witneffej  did  not 
perfefltly  underftand,  they  could  not  fpeak  with  cer* 
tainty  as  to  her  intentions  in  marking  her  name  upon 
the  linen. 

Parky  for  the  defendant,  contended,  that  the  con«-^ 
tra£k  was  void,  imder  the  1 7th  feftion  of  the  ftatute  of 
frauds,  being  for  the  fale  of  goods  above  the  value  of 
10/.  and  the  buyer  not  having  accepted  any  part  of 
the  goods  fold,  nor  given  any  thing  as  eameft  to  bjnd 
the  bargan,  and  there  being  here  no  memorandum  in 
writing  figned  by  the  parties  or  their  authorifed  agents* 

Garrowj  on  the  other  fide,  maintained,  that  the 
circumilance  of  the  defendant  having  written  her  aasM 
upon  the  linen  at  the  time  of  the  fale,  took  the  cafq 
completely  out  of  the  ftatute. 

Lord  Ellenborouoh  held,  that  this  would  be  fuf, 
ficient  as  to  the  linen  itfelf,  if  the  defendant's  purpofe 
in  writing  her  name  uppn  it  was,  thereby  to  deno^  that 
fhe  had  purchafed  it,  and  to  appropriate  it  to^  her  own 
ufe;  ^but  that  as  nothing  had  been  written  on  the 
muflins,  and  as  they  had  not  even  been  produced  to 
the  defendant  along  with  the  linen,  the  fale  as  to  Uiem* 
\MS  clearly  void  by  the  ftitute. 

The 
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The  caufe  was  afterwards  referred. 

Garrow  -and  Adolphus  for  the  plaintiff. 

Park  and  Rowlat  for  the  defendant. 


*S$ 


[Attornies,  Brace  and  H^agfeid.] 


Andtrfon  v.    Scot,     Sittings 
ifterE.T.  1806. 

Special  afliimplit  for  the  non- 
ddweiy  of  wine  bought  by  the 
plaintiff  of  the  defendant.     It 
appeared  that  the  plaintiff  went 
into  the  defendant's  cellar^  an^ 
fele£^ed  fevl^ral  pipes  of  wine, 
for  which  he  agreed,  by  parol, 
to  pay  a  certain  price :  the^/7/r, 
or  pegs  by  which  the  wine  is 
tafted,  were  then  cut  off ;  plain- 
tiff's initals  were  marked  on  the 
cai^S  by  defendant's  clerk  in  his 
prefence,  and  plaintiff  took  the 
gauge  numbers.     It  was  objedl- 
cd  that  this  fale  was  within  the 
ilatute   of    frauds;    but   Lord 
Ellsnborough  held,  that  the 
cutting  off  the  fpills,   and  the 
marksog  of  plaintiff's  initals  on 
tlie  calks  by  defendant's  agent, 
in  tbe  prefence  of  all  the  parties, 
amounted  to  ar/r/iWry.— It  was 
then  contended  tliat  this  proved 
tbe  contrad  laid  in  the  declara- 
tloD*  to  have   been   performed, 
^phe  plaintiff  complained  of  the 


non-delivery  of  the  wine;  where- 
as he  had  himfelf  proved  that  it 
had  been  delivered.  As  to  which. 
Lord  EUenborough  obferved, 
that  although  there  had  been  an 
incipient  delivery,  fufficient  to 
take  the  cafe  out  of  the  ftatute 
of  frauds,  yet  that  delivery  not 
having  been  perfedied,  plaintiff 
had  a  right  to  anadtion  in  the  pre* 
fent  form,  to  recover  damages 
for  the  non-completion  of  the 
contradi. 


If  the  purchafer  deals  with  the 

commodity  as  if  it  were  in  his 

adual  poffefHon  (as  by  felling  a 

part  of  it  to  another  perfon)  this 

will  fuperfede  the    neceffity  of 

proving  adtual   delivery,   in  an 

a6iioo  brought  againft  him  to 

recover  the  value  of  it.     Chaplin 

V.   Rogers,    i    £aft,   192.     A 

written  order  given  by  the  feller 

of  goods  to  the  buyer,  direfting 

the  perfon,  in  whofe  care  the 

goods  are,  to  deliver  them,  hat 

likewife  been  held  fufficient  evi. 

L  dence 


ij6 
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dence  of  a  delivery,  within  the 
meaning  of  this  ftatute  -^Searle 
V.  Keeve6^2  Efp.Caf.  598.  So 
where  a  fample*  is  delivered  to, 
and  accepted  by  the  purchafer, 
and  fuch  (jample  is  to  be  ac- 
counted for  as  part  of  the  com- 
modity fold,  that  wi}l  take  the 
cafe  out  of  the  ftatute.     Hinde 
Vf,  Whitehoufe,  7    Eaft,  558. 
And  generally,  where  goods  are 
ponderous  and  incapable  of  be- 
ing handed  over  from  one  to 
another,  there  need  not  be  an 
^aftual  delivery;    but  it  may  be 
done  by  that  which  is  tanta- 
mount, fuch  as  the  delivery  of 


the   key    of  the  warehoufe  ia 
which  the  goods  are  lodged,  or 
by  delivery  of  other  indicia  of 
property.    Per  Lord  Kenyon^ 
C.  J.    I  Eaft,  195.  —  As  to 
what  (hall  be  a  fufficient  m^- 
morandum     In     writing     under 
this  claufe,  vide  Egerton  v.  Ma- 
thews,  6  Eaft,   307.  —  Cham*- 
pion    V.    Plummer,     i     New* 
Rep.  252. — Knight  V.  Crock* 
ford,  I  Efp.  Caf.  i90.-^Saun« 
derfon  v,  Jackfon,  2  Bof*  &  Pul« 
238.— -No  cafe  feems  as  yet  to 
have  occurred  as  to  what  fludl 
be  fufficient  at  ^orari?  to  bind  tbQ 
bai^gain. 


ADJOURNED 
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BaINBRIDGE  and  another  v.  NeILSON,  SataHir, 

February  S7« 

/T^HIS  was  an  aflion  on  a  policy  of  infurance  in  the   if  the  owm  of 
-■^    (hip  Mary  and  her  freight,  at  and  from  Jamaica  l^^tt^^,u 

to  Liverpool.  captured,  ead 

r  ^  thereupon  givep 

notice  of  abaa« 

The  only  queftion  was,  whether,  under  the  follow-  undWitm.tht 
Jng  circumftances,  the  affured  were  entitled  to  come  ft^^t'g^'aoi 
rtipon  the  underwriters  for  a  total,  or  only  for  an   hemaypreceedat 

*  '  for  a  total  lofs,  if 

average  lofs,  AewataauaUy 

once  capturedj 
althojgh  he 

On  the  iftof  Oaober  1807,  the  plaintiffs  having   tTnr^^pTawd 
lieard  a  report  of  their  ftiip  being  captured  by  the   before  aaioo 
Spaniards,  on  her  voyage  home,  gave  notice  of  aban- 
donment to  the  underwriters.     On  the  2d  the  intelli- 
gence was  confirmed  by  the  arrival  of  part  of  her 
fcrew  as  paffengers  in  another  veffel.     On  the  6th  of 
Odober  a  letter  was  received  from  the  Captain,  ftat- 
ing,  that  the  Mary  had  been  captured  on  the  21ft  of 
September;  but  that  fhe  had  been  recaptured  on  the  . 
«5th  of  the  fame  month,  and  had  arrived  fafe  at  Loch 
Swilly,  in  Ireland,  where  fhe  lay  in  the  poffeflion  of 
the   recaptors.      This  information  was  immediately 
communicated  to  the  imderwriters ;    who  had  notice 
at  the  fame  time  that  the  owners  perfevered  in  the 
abandonment.    By  a  fubfequent  agreement  between 

the 
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tbe  parties,  entered  mto  without  prejudice  to  their  re* 
fpedive  rights,  the  plaintiffs,  after  paying  falvage  to  the 
recaptprs,  recovered  poflfeflion  of  the  (hip,  and  recdved 
the  freight  of  the  goods  on  board  her.  The  (hip  was 
never  brought  into  aji  enemy's  port,  nor  did  flic 
fudam  any  damage  whiKl  in  poffedion  of  the  enemy. 
The  adual  lek  on  Jhip  fop  falvage,  &c.  was  15/.  4r.  Sd. 
per  cent,  and  on  freight  13/.  i  is.  $d.  oh  the  fjuns  in- 
fured:  but  if  the  plaindfi^  were  endtled  to  abandon, 
the  lofs  amounted  to  52/.  9/.  per  cent,  on  Jbipy  and 
,  46/.  1 8/.  on  freight^  after  accounting  for  the  proceeds. 

The  Attorney  General  contended,  that  the  ptaintiSs 
had  a  right  to  recover  as  for  a  total  lofs.   He  allowM, 
that  in  Hamilton  v.  Mendes  (a)  Lord  Mansfield  had 
exprefsly  excepted  this  cafe,  and  faid  he  gave  no  opi* 
nion  how  it  would  be,  if  the  (hip  and  goods  were  re- 
ftdred  in  fafety  between  the  offer  to  abandon  andj 
the  action  brought,  or  between  the  commencement  ofl 
the  adion  and  the  verdid.     But  though  where  there 
had  been  a  capture  and  recapture,  the  affured  have 
no  right  to  abandon  after  the  (hip  has  arrived  lafe  im 
port,  they  might  clearly  do  fo  at  a  time  when,  as  &= 
as  was  known  to  them,  the  lofs  was  complete  and  irre- 
trievable.    Here  there  had  been  a  complete  lofs  by 
capture,  and  the  owner  of  the  (hip  on  being  informed 
of  it,  had  a  right  to  come  upon  the  underwriters  lor 
the  fum  infured,  and  to  place  them  in  his  fituaticHL 
The  abwdonment  was  good  when  made,  and  remain- 
ed binding  on  both  parries,  notwithftanding  the  re-. 


(a)  2  Burr  1198,  i  Bl.  Rep.  376,  S,  C. 

capture. 


L-- 
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capture^  Suppofe  a  ihip,  after  a  capture  and  abando% 
jnent,  fliould  be  carried  into  a  port  which  flie  could  not 
otherwife  have  entered,  and  that  her  cargo  fliould  be 
fold  there  at  a  profit  of  1 00/.  per  cent,  this  would  be  for 
the  benefit  of  the  underwriters.  Though  nothing  had 
happened  here  to  heighten  the  value  of  the  thing  in- 
fured,  flill  the  underwriters  muft  (land  in  the  place  of 
the  owner,  and  grant  him  that  full  indemnity  to  which 
he  had  a  right  when  the  abandonment  took  place. 

I^^rky  on  the  other  fide,  maintained,  that  though 
there    was    no   exprefs    decifion    upon    this  point, 
yet     upon  the  general  principle,  of  infurance  being 
&    contraft  of  indemnity,   the  plaintiffs   could  here 
go    only  for  an  average  iofs.    In  fact  the  fliip,  dur- 
^g    tie  four  days  ftii  was   in   the  pofieffipn  of  the 
^nenny,  had  fuftained  no  damage,  and  if  the  expencc 
^^  trlie  falvage  were  paid  by  the  underwriters,  the 
^^^n:^«rs  would  be  placed  in  the  fame  fituation  as  if  the 
^*P   liad  never  been  captured.     Befides,  at  the  time 
^*  tHe  abandonment  the  plaintiffs  had  only  heard  a  re- 
P^*^     of  the  capture,   which  might  have  afterwards 
^J'^Xed  out  to  be  falfe. — ^Lord  Mansfield,  by  excepting 
"^*s    cafe  in  Hamilton  v.  Mendes,  feemed  to  be  rather 
^^S^ixift  the  validity  of  an  abandonment,  where  the  fliip 
^  *'^£lored  without  damage  before  a£Hon  brought;  and 
^^    t:]iere  obferved,  "  it  was  impoflible  that  any  man 
*"^Vild  defire  to  abandon  in  a  cafe  circumftanced  like 
^^  prefent,  but  for  one  of  two  reafons,^  namely,  either 
lE^^aufe  he  has  overvalued,  or  becaufe  the  market  has 
Wlen  below  the  original  price ;  and  that  the  only  rea^ 
f^^^  4iat  could  make  it  the  intereft  of  the  party  to  de- 

14  fire> 
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fire,  were  conclufive  againft  allowing  it  (^)."     Hej 
the  actual  lofe  on  the  (hip  Vas  1 5/,  per  cent,  only,  arw   j 
the  lofe  claimed  was  52/.  per  cent,  but  it  was  impoflil^.  k 
that  the  difference  between  *  the  two  fums  ihould  t=De 
thrown  upon  the  underwriters,  and  that  the  owne^-iais 
ihould  receive  not  merely  an  indenmity,  but  a  benefit 
from  the  capture. 

Lord  ELLENBOROUGH.-^rThe  latter  drcumftancrze 
cannot  be  looked  to;  but  the  queflion  mullbed-^e-- 
cided  upon  broad  and  general  principles.     And  I  su^^ri 
clearly  of  opinion,  that  where  there  has  been  a  captu-^ne 
and  recapture,  if  the  owner  has  notice  of  the  fi^^p 
bang  captured,  and  abandons  before  he  hears  of  Im.^j 
being  recaptured,  the  abandonment  is  valid,  and    Ixe 
'may  proceed  againft  the  underwriters  as  for  a  total  lofs, 
Here  no  certainty  exifted  as  to  thecapture  at     the  tiMUQ 
of  the  abandonment;  but,  in  cafes  like  this,  men  niLLfi 
aft  upon  probable  information,  and  leave  the  effed  of  thexr 
afts  to  be  determined  by  the  eventual  truth  or  falfehoo^i 
jbf  the  intelligence  they  receive.     If  I  hear  of  my  fiiip 
being  taken, in  the  Eaft  or  Weft  Indies,!  am  not  oblig&^ 
^  to  wait  till  I  certainly  know  the  event,  by  the  teftimorx7 
of  thofe  who  were  prefent.     Provided  the  thing  hi^^ 
once  exifted,  what  I  do,  believing  it  to  have  tak^^^^*- 
place,  muft  be  valid  and  effedual.     If  an  abandonme^^^^ 
is  made  where  there  has  been  no  capture,  of  courfe 
goes  for  nothing,  however  ftrongly  the  circumftani 
may  have  been  reported*    Affuming  the  fad  th( 


{fi)  2  Burr.  1213. 
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the  plaintiffs,  on  the  ift  of  Oftober,  had  reafon  to 
sve  that  their  (hip  was  captured,  and  they  were 
vgbondfide^  I  think  they  were  authorifed  to  aban- 
y  and  that  as  the  fhip  proves  a&uatiy  to  have  been 
rured,  the  abandonment  ftands  good,  notwith- 
ding  the  recapture.  In  Hamilton  v.  Mehdes, 
d  Mansfield  does  not  lay  down  the  rule  broader 
i  was  necelTary  for  the  decifion  of  that  particular 
;  but  the  principle  of  that  cafe  applies  flrongly  to 
prefent.-v-However,  as  the  point  is  new,  I  ihall  be 
1  to  fee  it  put  into  fome  fhape  in  which  the  opi- 
n  of  the  court  may  be  taken  upon  it. 

%.  verdid  was  then  entered  for  the  plaintiffs,  with 
ire  to  move  for  a  new  trial,  or  to  ftate  a  cafe  for  the 
fikm  of  the  court(^). 

This  Attorney  General  and  Scarlett  for  the  plaintiff. 
tark  and  Holroyd  for  the  defendant. 

[Attonuesy  IVmdU  and  Manley.l 


*    •    '       ■*! - 


'^  A  new  trial  was  not  moved  for,  aqd  the  cafe  has  not  been. 
lo^wx  for  argument. 


Stapp 


H» 
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Dtjr. 


Stapp  V.  LiLL. 


An  tfiwncnt 
in  writings  by 
which  I  be  de- 
tcncam  under- 
took to  gurao- 
rec  the  pjymcoc 
9tt»y  goi>ds 
which  the  plain- 
lift  Ihould  de. 
liver  to  a  th  rd 
pctfon,  fuffi" 
ciendv  expiefTes 
(h«  contidera* 
tion  for  the  de* 
hrndtnt't  under- 
taking, to  render 
the  agrceroenc 
binding,  under 
ttic  jth  Sedion 
or  rhe  0»tute  of 
hauJsj  Although 
it  contaim  no 
piomi^fon  the 
part  pf  the 
plaintiff  to  de- 
liver goodi ,and 
no  adlioo  would 
have  liltn  upon  ic 
aji^nil  him. 


nrHlS  was  an  aftion  ta  recover  the  Aim  of  482A 
being  the  value  of  certain  goods  fiimiihed  by^  the 
plaintiff  to  one  Nichols,  under  a  written  agreem^it 
figned  by  the  defendant  in  the  following  words:-— 
**  I  guarantee  the  payment  of  any  goods  wbicb  Mr.  John 
Stapp  Jball  deliver  to  Mr.  Nichols  of  Brick-lane.*^ 

The  Attorney  Genera-  objefted  that  this  guarantee 

was  void,  under  the  4th  fe&ion  of  the  flatute  of  frauds; 

as  it  did  not  exprefs  any  confideration  for  the  defend* 

ant's  promife  to  anfwer  for  the  debt  of  another 

The  whole  agreement  muft  be  in  writing,  and  the  con* 

iideration  for  the  promife  was  an  effential  part 

Here  there  was  an  undertaking,  on  one  iGde,  to  guar- 

antee  the  paymen^t  of  the  goods :  to  fee  whether 

was  any  confideration  expreffcd  for  th's  promife,  th 

proper  way  was,  to  confider  whether  any  a£tion  ooul' 

have  been  brought  on  the  fuppofed  agreement,  by 

defendant  againft  the  plaintiff.     But  there  was  no 

dertaking  on  the  part  of  the  latter  to  deliver  goods 

Nichols,  and  no  aftion  would  have  lain  agahift 

had  he  refufed  to  deliver  any.     By  the  terms  of 

contrad:  no  benefit  was  conferred  upon  the  defendai^ 

and  the  plaintiff  was  not  fubjeded  to  any  inconvenieo^ 

The  agreement  therefore  was  not  in  writing. 

cafe  of  Wain  v.  Warlters  (a)  was  exprefsly  in  poiim 


{a)    5'Eaft,  10. 
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though  it  had  fmce  been  held,  in  Egerton  v.  Ma- 
^Jb^^'Wiia)^  that  it  was  not  neceflary  that  a  memorandum 
che  fale  of  goods  (hould  exprefs  any  confideration 
-  the  purchafer's  promife,  that  was  a  decifion  on  the 
I  7  til  Section  of  the  ftatute,  whereas  this  cafe,  like  Wain 
V-  ^Varltersy  turned  upon  the  4th,  in  which  aloneth? 
word  agreement  is  ufed. 


• 


arrowy  on  the  other  fide,  maintained,  that  the 

surantee  was  good ;  as  the  confideration  for  the  de- 

t's  undertaking  was  apparent  on  the  face  of  it. 

allowed  that  this  was  neceflary;  but  though  it  was 

permitted  to  look  out  of  the  guarantee  for  the  con- 

rion,  there  was  no  technicality  neceflai7  in  the 

"^^^"lafture  of  this  or  any  other  mercantile  inft^ument, 

it  was  enough  if  it  fliewed  that  the  plaintiff  was 

do  fomething  which  he  would  not  otherwife  have 

and  which  would  put  him  to  inconvenience  be- 

the  defendant's  refponfibility  attached.     He  de- 

the  criterion  of  confideration,  that  a  crofs  adion 

**^^\dd  lie  againft  the  perfon  to  whom  the  promife  is 

^'^^^Ule.     It  frequently  happened  that  no  aSion  would 

^^     to  compel  a  performance  of  that  which,   when 

t^^K^rm^9  became  a  valid  confideration  to  fuilaio  a, 

I^^^'^^mife.     In  this  cafe  the  plaintiff  would  not  have  do- 

liv^ered  any  goods  to  Nichols  but  for  the  defendant's 

^^^l^dcrtaking  to  be  anfwerable  for  him,  and  it  was  quite 

^napoffible,  therefore,  that  this  guarrantee  ihould  be 

^^x^dered  a  nudum  factum. 


{a)  6  Eafl,  307. 

Lord 
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Lord  Ellenborough  faid,  that  though  by  ike 
agreement  the  plaintifF  was  not  obliged  to  deliver 
goods,  there  appeared  a  fufficient  confideration  for 
the  defendant's  promife  to  be  anfwerable  if  any  (hould 
be  delivered.  He  fhould  therefore  admit  evidence  of 
the  delivery  of  the  goods. — And  the  plaintiflT  had  a 
verdift. 


In  the  enfuing  term  the  Attorney  General  mov^ 
for  a  rule  to  fhew  caufe  why  this  verdift  fhould  not 
be  fet  afide  and  a  nonfuit  entered. — But 

The  Court  faid,  that  this  cafe  differed  from  Wah 
V.  Warltersj  as  the  agreement  here  contained  thi 
thing  to  be  done  by  the  plaintiff,  which  was  the  fo 
dation  of  the  defendant's  promife  ;  and  that  the  d 
livery  of  the  goods  was  a  fuiEdent  confideratia 
although  no  crofs  aftion  upon  the  agreement  co 
have  been  brought  againft  the  plaintiff,  either  at 
fuit  of  the  defendant  or  of  Nichols. — Rule  nifi  refujk 

Carrow  and  Efpinaffe  for  the  plamtiff. 

The  Attorney  General  and  Walker  for  the  defendaxit 

[AttornlMy  Bun  ud  KMtt\ 


Vide  Hodgfon  o.  Le  Bret^  ante  233. 


ROBINSOK 
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Robinson  v.  Nahon.  TueWir, 

March,  i* 

ASSUMPSIT  for  the  ufe  and  occupation  of  certdn   i^*  «•"  «»«»'«• 

wr*/«i  rt  !••/¥•«         1  '•  '••^naw,  and 

nimilhed  apartments  of  the  plaintin  by  the  de-    holds  her  out  t» 

^  _-»        ^j  •!»  the  world  as  his 

tdant'swife.  wifc,hedocii>ot 

difcbsrgehimfdf 
from  his  lit. 

Xt  appeared  that  the  apartments  in  queftion  had  f]"2[u'7^^ 

«n  occupied  by  a  lady,  who  went  by  the  defend-  he^  *»/  promg 

k.t*s  name,  from  February  to  November,  1807  ;  that  ri^^'uv^' 

that  interval  the  defendant  frequently  vifited  her  ^SJ^ilo^nm 

id   called  her  his  wife ;  and  that  they  had  adually  *^^^\l"J^^ 

^en  married,  according  to  the  rites  and  ceremonies  «^"f  koowiedgc 

r-r^ii  t  ^11  ^    of  the  celebra* 

the  church   of  England,   on  the  20th  day  of  tioooftheficft 

A^^Jw.*.      «  a^  *•  »arria|e  ro  the 

CtODer,    1005.  perfoo  who  fap- 

plied  ihe  nccef- 
^  iaries  to  tht 

The  defence  was,  that  the  defendant  had  a  former  Second  wife. 
i£e  then    and  ftill  living. — ^It  was  in  fa6t  proved, 
^at   Nahon    being    a  Jew  was  married  according 
'    the  rites  and  ceremonies  of  the  Jewifli  religion,  . 
>ove  1 8  years  ago,  to  his  wife  Leah,  who  has  re-  « 

Sed  m  the  fam^  houfe  with  him  ever  fince ;  and  that 
n  one  occafion  the  plaintiff  came  to  his  houfe  with 
ie  woman  he  had  married  laft,  iafifting  that  Ok^ 
K>i]ld  be  received  by  him  as  his  wife,  and  that  the 

thflr  Ihcnild  be  turned  away. 

> 

Lord  Ellekborouoh  faid,  there  was  no  evidctto^ 

0  fix  die  plaintiff  with  a  knowledge  of  the  osUbn^ 

bn  of  the  £rft  naaixiage)  and  tbat  ihe  defendant  wa^ 

Vqu.  L  S  eftopped 
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eftopped  to  fet  up  bigamy  as  a  bar  to  the  a£Hon*     Htf 

/had  given  the  woman  who  lodged  with  the  plaintiff  every  - 
appearance  of  being  his  wife.  By  his  mif-condud^ 
in  marrying  a  fecond  wife,  while  his  firft  was  ftilF^ 
alive,  he  had  done  what  he  could  to  confer  the  r^ht^j 
of  marriage  upon  both,  and  had  incurred  a  civil 
well  as  a  criminal  refponfibility. 

Verdia  for  the  plaintiff. 

Garrow  and  Hullock  for  the  plaintiff. 

Park  for  the  defendant. 

[Attorniefy  Aldeffit  and  lUrrit,'}       "^ 


. 


Fide  Watfon  v.  Thrclkeld,  2  Efp.  N.  P.  Caf.  637. 


^*^^*y*  ScOTT    AND   OTHERS   V.   LiFFORD. 


t^^:^::      ASSUMPSIT  by  the  payees  againft  the 

paffes  between  a  bill  of  exchange  for  icoo/.  dated  iftMajr^ 

the  psyec  tod 

drtwer  of  a  biu     1806,  at  3  months  after  date. 

of  exchange^ 

it  is  not  to  be  . 

confidered  an  tcconmodttion  bill  u  to  the  latter,  if  there  was  a  TafnaKle  coolidenrion  as  beMtf 

the  pa>ee  and  the  acceptor^-*If  policies  of  infurance  are  lodged  with  the  payee  of  a  bill  of  t» 

change  ai  a  collateral  fecority,  they  do  not  operate  as  faciafaaioa  till  money  it  adodly  rtceifcd 

upon  tbem»  although  upon  a   fubmiifion  to  arbitration  a  certain  fom  may  have  been  awarded  to  be 

due  upon  them.— A  bill  of  exchange,  all  the  parties  to  which  nfided  in  ttie  fame  town,  becanndaa 

on  the  4th  of  the  montfi,  when  it  wai  prefented  fur  payment  by  the  payee's  banker  »  who'retirasi 

It  to  him  diihooored  on  the  5th.    Held  that  a  letter  fent  by  h'm  to  the  drawer  on  the  6th  wat  icdoo- 

able  notice  of  thedifhooor  of  the  biIl.»17Vhere  the  parties  to  a  bill  of  exchange  refidcinLoDdw 

•r  the  Tidnhy,  notice  of  the  diihoaor  of  the  bill  any  be  fcnt  by , the  tvf^ftnuy  puft^ 

•      The 
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^iTieaaibn  was  defended  on  three  grounds;  i.That 
^Ke  bill  was  drawn  without  confideration.     2.  That 
^e  plaintiffs  had  received  fatisfaflion.     3.  That  the 
defendant  had  not  notice  of  its  difhonon 

• 

1 .  One  Mofes  Agar  having  an  acceptance  due  to 
the  plaintiffs  for  1500/.  begged  to  have  it  renewed. 
They  agreed  to  this,  if  the  defendant,  his  uncle, 
would  draw  a  bill  upon  him  for  the  amount,  which 
he  fliould  accept.  The  bill  in  queftion  was  accord- 
ingly drawn  and  accepted.  2.  Agar  at  the  fame  time 
lodged  with  the  plaintiffs,  by  way  of  Collateral  fecurity, 
policies  of  infurance  to  the  amount  of  1 1 ,000/.  on 
which  arbitrators,  to  whom  it  was  referred  to  fee  what 
was  due  upon  them,  had,  fmce  then,  awarded  1 1  per 
cent.— ^3.  The  bill  was  paffed  by  the  plaintiffs  to  their 
bankers,  Meffrs.  Down  and  Co.,  and  prefented  for 
payment  on  the  4th  of  June,  firll  by  their  clerk, 
and  then  by  a  notary  public,  who  returned  it  to  them 
diflionored  on  the  morning  of  the  5th.  They  re- 
turned it  that  day  to  the  plaintiffs,  who  refide  in 
London;  andfome  time  in  the  courfeof  the  following 
day,  (at  what  hour  did  not  appear,)  the  plaintiffs  put 
ti  letter,  giving  notice  of  the  diflionor  of  the  bill, 
into  the  two^penny  poft-ofEce,  addreffed  to  the  de- 
feadant,  who  refides  at  Shadwell. 

Lord  Ellenborough  held,  i.  That  the  bill  was  not 
to  be  confidered  as  an  accommodation  bill,  there 
liaving  been  a  confideration  as  between  the  payees 
and  the  acceptor.     The  plaintiffs  had  never  faid  they 

S  2  would 
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would  not  look  to  the  defendant,  and  therefore 
not  renounced  their  fecurity  againft  him  a^  dra 

of  the  bill.    a.  If  it  had  been  proved  that  the    „ 

tiffs  had  received  any  thing  upon  the  polki^,  thk 
pro  tanto  would  be  fatisBifUon  ;  but  all  that  appeared 
was,  that  the  arbitrators  had  awarded  a  certaiA  fum* 
to  be  due.  The  plaintifife  were,  therefore,  entitle!^ 
to  recover  from  the  defendant  the  whole  fum  fpedfi^ 
in  the  bill,  and  mud  afterwards  deliver  ap  t| 
policies,  or  refund  the  money  received  under  tfae^ 
3.  The  third  point  his  lordfhip  left  to  the  jury,  — '^ 
this  dirc6Hon,  that  if  notice  of  the  difhonor  c,  __ 
bill  had  been  fent  to  the  defendant  with  all  con 
venient  and  pradicable  difpatch,  they  fhould  find  fi^ 
the  plaintiffs;  but  that  otherwife,  they  fiiould  ht^ 
for  the  defendant,  whether  the  delay  had  been 
cafioned  by  the  default  of  the  notary,  of  Down 
Co.,  or  of  the  plaintiflfe  themfdves. 

The  Jury  found  a  verdifk  for  the  plaintiffs. 

'   ^.CxihS^y-      ^  ^^  following  term  FT/f/^  moved  for  a  rule 

fhew  caufe  why  this  verdi6t  fhould  not  be  fet  afi( 
on  the  ground  of  the  infuffidency  of  the  notice  fi 
to  the  defendant  of  the  diflionor  of  the  bill.     L 
contended  that  as  the  bill  was  payable  on  the  4th,  it 
was  the  duty  of  the  plaintiffs  to  have  fent  notice 
earlier  than  the  6th ;  and  that  at  any  rate  the  tvo. 
penny  poft  was  an  improper  vehicle ;  for  although 
where  the  parties  lived  at  a  great  diftance,  a  letter 
fent  by  the  general  poft  was  fufficient^  yet  it  had 

never 
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evtf  been  decided,  that  where  the  parties  refide  in 
le  iame  town,  merely  putting  a  letter  into  a  receiv- 
Lg-houfe  of  the  penny  or  two-penny  pofl  was  a 
roper  mode  of  tranfmitting  notice  of  the  difiiodor 
F  a  biU.-^But 

Xh£  Court  faid,  that  as  the  bankers  only  re- 
eved the  bill  back  on  the  5th,  notice  by  the  plain* 
9s  on  the  6th  was  reafonable  within  every  rule 
F  law }  and  that  they  did  not  fee  why,  when  the 
urdes  reiide  in  London  or  the  near  neighbourhood, 
le  party  fending  the  notice  fliould  not  be  allowed  to 
rail  himfelf  of  the  convenience  of  the  two-penny 
3ft,  but  fhould  be  obliged  to  difpatch  a  fpecial  mef- 
nger  (^j).— They  therefore  refufed  a  rule  to  ihew 
aufe. 


om 


To  prove  the  fafts  of  tnis  cafe  at  Nifi  Prius,  Affar  A  B«»««i»«'<»ft 

*  ^  •  '  4  "*  *"•  common 

le   acceptor  of  the  bill  waiS  offered  as  a  witnefs  on  ^'"  *I*IS^*'**' 

le   part  of  the  defendant.     Being  examined  on  the  »aipfltinreipea 

mire  dtre^  it  appeared  that  after  the  bill  was  due  he  hw  hlpp«i5i'i?! 

ad  become  bankrupt,   and  had  fince  obtained  his  ^l^^|'iJ^'**iJ 

ertificate.     The  Attorney  General  therefore  objefted  «*>• «  "^  ^  »«- 

3  Jus  competency  ;  as  he  was  no  longer  liable  to  the  then  compile. 

ayees  of  the  bill,  but  would  ftill  be  fo  to  the' drawer  'l^^^^'Z'^ 

p^yec  ayainft  ch« 
drnwrr  of  t  bilt 

!■    ■  of  ffxcban|c, 

(«)  Sanderfon  v.  Judge,  2  H.  v,  Markham,  Peak.  N.  P.  Caf. 
rt.  509.  Ktifh  V.  Weftofi,  16$.  Hawkini  %.  Rutt,  lb. 
;    Efp.  N.  P.  Caf.  54.     Shaw     186. 

S  3  after 
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Ibcha  fdctfii 
to  the  acceptor^ 
vbolMdbecoiiie 
baakraptand 
cbtatned  bit  cci^ 
tificattf  reodtrt 
bin  a  coaipe* 
taut  witneft  fof 
tbe  dcfeadajit. 
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after  the  latter  vr^is  compelled  to  pay  by  the  *p]iefi9i(^ 
a£ti(m  (^)  ;  which  it  W9$  thu$  his  int^reft  to  diefieat. 


The  objedion  being  aUowed,  a  general  reieafe 
executed  to  him;    whereby  the  defendant  releafed 
mito  the  faid  M.  Agar,  his  heirs,  executors,  &c^ 
all  a^ons^d  caules  of  a£Hon,  &c.  which  he  the  &id 
defend^t  then  had,  or  which  he,  his  heirs^  exectitor^ 
or  adminiftrators  fliould  or  might  at  any  time  thereafter— 
have,  againft  the  faid  M.  Agar,  for  or  by  reafon  oP= 
any  m^ter  or  thing  whatfoever,  from  the  beginning 
of  the  World  unto  the  day  of  the  date  of  the  faiAr 
writing  of  reieafe. 

Tbe  Attorney  Generat  contended,  that  this  did  not 
difchjirge  Agar  from  the  confequences  of  the  prefeni 
aftion,  and  therefore  did  not  reftore  his  ccnnpe- 
tency.  The  reieafe  could  only  extend  to  caufes  of 
a£tion  which  had  already  accrued  ;  but  the  ddendai\t 
had  as  yet  no  caufe  of  action  againft  the  witnefs,  and 
would  have  none  until  there  fhould  be  a  verdifit  and 
judgment  againd  him  as  drawer  of  the  bflU 

Lord  Ellenborough  however  held,  that  this  re4 
leafe  of  all  caufes  of  adtion,  for  or  by  reafon  of  any 
mattef  or  thing  which  had  happened  down  to  the 
prefent  moment,  would  difcharge  the  acceptor  of  the 
bill  from  all  liability  to  the  drawer,  whatever  might  be 
the  event  of  this  fuit.  The  tr^aftion  was  already  pa^t, ' 
which  was  to  lay  the  foundation  of  future  liability,^  and 
if  the  drawer  of  the  bill  fhould  have  a  <?aufe  of  a^ion 


{a)   Vide  Ex  parte  Brymer,  Co.  B.  L.  165, 


againft. 
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^ainft  the  acceptor,  it  would  have  reference  back  to 
thi.^  acceptance,  and  would  be  difcharged  by  the  re- 
fe. — ^The  witnefs  was  therefore  admitted  (a). 


TTie  Attorney  General  and  Marryat  for  the  plaintiff- 
Carrow  and  Wiglcy  for  the  defendant, 

[Attoroiei,  Crowden  &  Co*  and  Nind.] 

— — — '  .III!  f  I        I  ■  li^— ^l^fc 

(^)  Fide  Co.  Lit,  285.  a,  Qom.  Dig,  tit.  Releafe  (EJ. 


Miller  v.  Falconer.  SamcDiy.      ■ 

-ASE  for  negligence  in  running  againft  plaintiff's   intntaionfor 
cart  with  a  dray.  pUim/ff'.  cart 

with  a  dray,  tbt 

iTie  firft  witnefs  called  was  the  flervtot  wha  drove   driving  the  can 
^^  cart  when  the  accident  happened.  7^^;^- 

if  aot  a  compel 

^  iThe  Attorney  General  for  the.  defendant  objefted  to   Ih^^pwSdS;^ 
competency,  without  a  releafe ;  2iS  prima  faci^  he   «»»thcmt.a  rc- 

himfeU  in  fault,  and  anfwerable  for  what  liad 
^Ppened. 

Xord  Ei^LENBORouGH.—^The  wifnefs  certainly 
^^^Hies  to  difcharge  hiinfelf,  and  therefore  ought  to  be 
?^l«dred. 


•r*  ' 


•  -A  releafe  was  executed  to  him  accordingly,  and 
^^  plaintiff  had  a  verdift. 

§  4  Carroiii 


2S» 
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Garrefo  and  Marryaf  for  th^  plaintiff. 
The  Attorney  General  for  the  defendant. 


[Attorniah  Cmle  and  Dnet.] 


Vif. 


Wheic  the  <le- 
fcodant  bat  a  (et 
off  againft  the 
pbiDiiffy  ttf 
which  he  givet 
iwcice  under  the 
ftatvtef  b«t  does 
,  not  tppeff  M  tbft 
trial  to  offer  cTi- 
denee  of  it,  the 
pliifitiff  vnj 
richer  ukc  • 
vtrdiA4br  the 
whole  fom  he 
yravei  to  he  due 
tahim,  (mh]t€t 
to  he  reductd  to 
the  fom  reatljr 
dbc  oo  a  balaoca 
of  aoqottata,  i£ 
the  daiendaot 
will  ofterwarda 
enter  ioto  a  rale 
not  to  foe  li«r 
thefet  off;  or  he 
may  take  a  vet* 
did  fort  htf  final- 
cr  fum,  with  a 
fpecial  incoric- 
9ieo|  oa  the 
Boftea,  aa  a 
fbundation  for 
the  coort  to  order 
aftayof  proc<rd- 
in|ia»  if  afH»r^er 
adion  fliould  be 
hrongbt  frr  the 
amount  of  the 
let 


Laino  v.  Chatham. 


A  SSUMPSrr  for  goods  fold  and  delivered— T 
defendant  had  pleaded  the  general  iflfue   an 
given  a  notice  of  fet  oflf ;  but  did  not  now  appear. 


Garrow^  for  the  plaintiff,  having  proved  his  cafe, 
obferved  he  was  at  a  lofs  for  what  fum  to  take  the 
verdid.  He  allowed  the  defendant  had  a  crofs  de- 
mand to  a  certain  amount  againft  the  plaintiff ;  but 
he  was  afraid -that  if  a  dedudion  for  this  fhould  be 
made  from  the  damages  he  was  flriftly  entitled  to, 
the  defendant  would  notwithftanding  bring  another 
a£tion  for  the  fame  caufe.  He  therefore  prayed  that 
there  might  be  a  fpecial  indorfement  on  the  poftea, 
to  (hew  afterwards  on  what  principle  the  verdid  haif 
proceeded. 

I^ord  Ellenborough  faid,  fuch  an  indorfement 
fhould  be  made,  and  the  plaintiff  might  either  take 
the  larger  fum,  fubjeft  to  be  reduced,  on  the 
-defendant's  entering  into  a  rule  to  bring  no  aAion 
for  the  fet  off ;  or  for  the  fmaller  fum,  deducing  the 
fet  off  now ;   after  which    if  the  defendant  fhould 

bring 
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bring  another  action,  the  fpecial  indorfement  cm  the 
poftea  would  be  a  ground  for  the  court  to  ftay  pro* 
ceedings  in  it* 

A  conditional  verdifl:  was  taken  for  the  wKoIe  debt 
proved  to  be  due  to  the  plaintiff,  and  an  indorfement 
made  on  the  poftea,  to  let  in  the  defendant  upon  th« 
above  terms  to  reduce  it  to  the  fum  actually  due  on 
a  balance  of  accounts  between  them. 

Carrow  and  Marryatt  for  the  plaintiiF, 

[Attoroiet,  H^rigki,  aod  C«/Wy.] 

y  I  ■         '  '    '  ■  -     ■  ■     '        I       >  I  >     mi      111  I  >i 

Fld£  Seddon  v.  Tutop,  6  T.  R.  607.  Lechmere  «,  Toplady, 
2  Vent.  169. 


■♦* 


James  Sadler  v.  James  Robins^  s«me  D«y. 

A  SSUMPSIT  on  a  decree  of  the  high  Court  of  Airumpet  win 

Chancery  in  the  ifland  of  Jamaica. — ^The  decla^  cwofaforcrgn 

ration  ftated,  that  on  the  i6th  day  of  July,  1805,  in  ''^^ll.f^^^^^^ 

a  certain  caufe,  wherein  James  Sadler  and  others  were  o'<ie«d  «©  pay 
complainants,  and  James  Robins  and  others,  executors  moMj  to  the 

of  John  Sadler  deceafed,  were  defendants,  it  was  by  ^^n^ndlj,^ji,ft 

the  faid  high  Court  of  Chancery  ordered,  adjudged  ^^'^i^U^I.^ 

and  decreed,  that  the  faid  James  Robins  and  one  R.  «9*«  *•  ^'  taxtd 

Haywood,  fmce  deceafed,  Ihould  on  or  before  the  firft  vgic^l'^Xlx^ 

day  of  January  then  next  enfuing  pay  unto  the  faid  %tt^^^ot 

James  Sadler,  or  his  lawful  attorney  or  attomies  in  *»««°  «««<*.  «»h«r 

^  '  '  at  hit  own  re- 

the  faid  ifland,  the  fum  of  3670/.  u.  9}^/.  current  sued,  ©r  .poiviii 
money  of  the  faid  ifland,  with  intereft  thereon  from  cLfinVafihi 
the  31ft  day  of  December  then  laft  paft,  jirji  dedua^  pw^^lS:"^  "^ 

ing 
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iftg  thereout  the  full  eojls  oftljefaid  defendants  expendet^:^ 
in  the  faid  fuit^  the  fame  to  be  taxed  by  George  Hozvelt^' 
Efq%  one  of  the  majlers  of  the  faid  court ;    and  alj 
deducing  thereout  all  and  every  further  payment  orpaj 
ments  which  the  faid  James  Sadler  and  R. 
or  either  of  them  mighty  on  or  before  the  faid  ift  dc 
of  January^  i%66y  fhew  to  the  fatisf action  of  the  fa, 
George  Howell  that  they  or  either  of  them  bad 
on  account  of  their  faid  teflator^s  efiate.     The  decla^r^. 
tion  having  then  flated  a  liability  and  promife  in  fe:|i^ 
words  of  the  decree,  and  the  amount  of  the  fum  c:o 
be  paid  in  fterlihg  money  with  intereft,  went  on  to 
aver  that  the  faid  James  Robins  and  R.  Haywood  dCdf 
not  nor  did  either  of  them  on  or  before  the  jft  4ay  c^i 
January,  1 8  06,  or  at  any  fubfequent  time,  caufe  the  cofts 
by  the  faid  defendants  in  the  faid  caufe  in  the  faid  couirt 
of  Chancery  expended  iii  that  fuit  to  be  taxed  by  the&£^ 
George  Howell,  Efq.,  or  by  any  other  of  the  mafters  of 
the  faid  court  of  Chancery,  but  as  well  the  faid  Jaia^^ 
Robins,  and  R.  Haywood,  in  the  life-time  of  the  fin.^ 
R.  Haywood,  as  the  faid  James  Robins  fince  the  dea^ll 
of  the  faid  R.  Haywood,  have  altogether  negleded  an.d 
refufed  fo  to  do,  nor  did  the  faid  James  Robins,  aintd 
R.  Haywood,  in  the  life-time  of  the  faid  R.  Haywoodj 
on  or  before  the  faid  firfl:  day  of  January,  1806,  fh^W 
to  the  fatlsfadion  of  the  faid  George  Howell,  or  arijf 
other  niaflcr  of  the  faid  court,  that  they  or  either  of 
iheni  had  paid  on  account  of  the  faid  teftator's  efbate 
any  fum  or  fums  of  money  whatfpever  :  Breach,  for 
non-payment    of  the  faid    fum   of   3670I.   is.  9ld- 
(:urrcnt  money,  with  intereft  due  thereon,  as  mention-. 

cdin  the  decree. — ^Plea,  the gencraliffue. 

The 
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^The^Atfomey  General  having  opened  the  plaindflPscafe, 

Lord  Ellenborouoh  expreffedhimfelf  of  opinion 
lat  the  adion  was  not  maintainable ;  as  it  did  not  ap- 
^ar  what  fum  was  adually  due  to  the  plaintiff  ac« 
Pirding  to  the  terms  of  the  decree* 

The  4ttorney  General  contended  that  it  lay  upon  the 
efendant  to  reduce  the  fum  below  that  awarded  to  be 
sdd  on  the  firft  of  January  1806,  and  that  if  he 
)olt  no  fteps  for  this  purpofe,  the  whole  fum  of 
670/i  !/•  9irf.  currency,  became  abfolutely  due  on 
lat  day.  It  was  impoffible  for  the  plaintiff  either  to 
IX  the  cofts  of  the  defendants  in  the  fuit,or  to  fliewwha{ 
Lxms  of  money  any  of  them  had  paid  for  their  teftator  j 
jid  it  was  plain,  from  the  words  of  the  decree,  that 
>efore  any  deduftion  was  to  be  made  by  the  plaintifl^ 
lie  a£b  of  taxing  cofts  and  proving  payments  were  tq 
>^  done  by  the  oppofite  party. 

Lord  Ellenborouoh.  **  Deducing  thereout  the 
^^  cofts  of  the  fold  defendants  *•*  is  the  fame  as  *'  the 
ijl  cofts  of  the  faid  defendants  firft  being  deduSted 
lea-teout  5'*  and  if  the  defendants  did  not  appear  to  tax 
eiir  cofts,  the  plaintiff  might  have  proceeaed  ^-v  parte. 
t  prefent,  the  fum  due  on  the  decree  is  quite  indefi- 
to^  The  operatio^s  to  afcertain  it  ftiould  have  taken 
^<;e  in  the  court  of  Chancery  in  Jamaica,  and  can^aot 
^  gone  through  here,  at  nifi  prius.  Had  the  decree 
>^en  perfefted,  I  would  have  given  effeftto  it,  as  well 
^  to  a  judgment  at  common  law.  The  one  may  be 
^e  coitfideration  for  an  affumpfit  equally  with  the 
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other.    But  the  law  implies  a  promife  to  pay  a  defi* 

nite,  not  an  indefinite  fum. 

jJaLn'ip  "ar*"**'       '^^  Attorney  General  dien  urged  ftrenuoufly,  thatr 
aJ^°  '!**, '^'^»   the  objeftion  was  upon  the  record,  and  that  if  it  waft 
taken  adTanti?e    Well  foundcd,  judgment  might  be  arreiled* 

of  by  motion  in 
arreft  of  jitdg- 

went  or  writ  of        Lord  Ellenborough. — If  there  is  evidently  no 

error,  yet  if  it  be  ^  ,  ,  ^  , 

o^fuchanarure,  confidentdon  to  Htife  a  promife,  fo  that  the  a£tioii 
clearly  cannot  caunot  be  fupported^  why  fhould  the  defendant  be 
!he7ud^*  af  ;i/?  put  to  move  in  arreft  of  judgment  ?  The  plainriff 
fiit'the'^jlbtiff    ^^S^^  ^^^  to  have  brought  his  a£tion  here,  while  the 

decree  was  in  an  incomplete  ftate.  The  cafe  we  had 
at  the  fittings  after  laft  term  (a)  (hews  with  what 
facility  thefe  decrees  and  judgments  in  the  Weft  In- 
dia iilands  are  obtained ;  and  they  ought  to  be  exa* 
mined  with  fom^  ftridnefs  before  they   are  put  ia 

force  in  this  country.  In  many  other  cafes^  when 
it  is  clear  the  adion  will  not  lie ;  although  the  objec« 
tion  appears  on  the  record,  and  might  be  taken  ad- 
vantage of  by  motion  in  arreft  of  judgment^  or  by 
writ  of  error,  judges  are  in  the  habit  of  dire£ting  a 
nonfuit. 

The  plaintiff  was  then  called. 


The  Attorney  General  in  the  following  term 
obtained  a  rule  fo  fhew  caufe  why  this  nonfui^ 
Qiould  not  be  fet  afide ;  but  caufe  being  ihewn,  the 


{d)  Buchanan  v.  Rucker^  anti  63. 

5  judges 
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i^i^dges  were  unanimouily ,  of  opinion  that  it  ought  to 

Lord  ELLENBOROUOH.~-There  appears  to  be  due 
:to  the  plaintiiF  upon  the  decree  a  fum  of  money— v. 
Till  the  f\im  to  be  dedufted  is  afcertained,  it  is  impof- 
fible  to  fay  how  much  is  really  due.     The  plainriflF 
ought  to  have  taxed  the  cofts  ex  parte.    There  is  no 
court  where  this  proceeding  is  not  allowed*     At  prefent 
no  one  can  predicate  how  much  the  defendant  is  de- 
creed to  pay.    The  decree  is  therefore  imperfeft  and 
cannot  be  the  foundation  of  an  affumpfit.    As  to 
tbe  payments  on  account  of  the  teftator's  eftate,  none 
bdlng  proved,  ic  might  be  prefumed  that  there  were 
noixe;  but  there  had  certainly  been  cods  expended 
in  the  fuit,  and  until  they  are  deduced  according  to 
the  terms  of  the  decree,  an  a6iion  cannot  be  main- 
tained upon  it. 

Grose,  J.-^^The  plainufF  (hews  what  fum  is  not 
due  tp  him,  not  what  fum  is  due. 

I.E  Blanc,  J. — ^It  is  clear  that  the  plaintiff  is  not 
to  the  whole  fum  mentioned  in  the  decree ; 
it  was  competent  to  him  to  have  had  the  cofts 
QUE^  at  fomething  however  fmall. 

Bayley,  /.—Of  the  fame  opinion. 
Rfde  difchai^ed. 


The 
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iTie  Jtforniy  Generated  Le  Blanc  for  the  plaiatiB^  _. 
Garrow  and  Comyn  for  the  defendant. 

[Attornles,  Shtwe  and  kUbsrdfn.'^ 


tnde  Buchanan  v.  Rucker^  Ante  63,  and  the  cafes  there 
iTerrcd  to. 


0'^  Wiltshire  v.  Sims^ 

i5^"*««"y     ACTION  for  not  transfierring  ftock. 

CO  do  anjr  ad,  is 

u'^^iZ "**        ^^^  ^^'y  witnefs  was  Watkinsj  the  broker  in 

kfrsivof  TfkM'  tranfadtion^  who  ftated  that  the  defendant  gaVe  him  cm* 

ibre'u  ftocMs  der8  to  fell  out  500/.  of  the  (lock  of  the  truftees  of 

^^Lmtj  the  Commercial  Road ;  that  on  the  27th  of  Atiguft 

empioJeS'^ieii  ^^  agreed  to  fell  it  to  the  plamtiflf  j  that  as  the  tranf- 

ttock  cannot  fdi  fer  could  not  be  niade  till  the  expiration  of  a  fort* 

It  apoo  credit,  *,.f  t  «  •  i*i  /*- 

without  a  fpcciai  tught,  when  there  was  to  Dt  a  meetmg  or  the  thiftees^ 
though^tli'g  the  plaintiff  paid  him  for  the  ftock  by  a  ptowiSorj 
ti!^fvti"to  ^^^^  at  14  days;  that  in  taking  the  note  he  aded 
die  benefit  of      ^th  a  view  to  his  employer's  advantage,  thinking 

the  ftock  might  fell  before  the  transfer  tould  be 
made  \  that  he  paid  in  the  note  to  his  bankers,  where 
it  was  attached  for  a  debt,  of  his  own ;  and  that  at 
the  end  of  the  fortnight  the  defendant  refufed  to 
make  the  transfer,  as  he  had  received  no  part  of  the 
{>urchafe  money. 

It  was  contended  for  the  plaintitf,  that  the  fale  of 
the  ftock  on  the  27th  of  Auguft  was  binding  on  the 

7  defen« 
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c^efendant.    Watkins  was  his  authorifed  agent,  and  had 

a.£l:ed  bond  fide  for  his  benefit.     He  muft  be  fuppofed 

to  have  empowered  his  agent  to  fell  the  ftock  in  the 

xnaimer  mod  for  his  intereft,  and  the  lofs  ought  to 

£all  upon  him,  not  upon  the  plaintiff,  who  had  paid 

for  the  ftock,  under  the  natural  impreffion  that  Wat* 

"kins  had  authority  to  fell  it  immediately,  though  a 

fliort  time  was  to  intervene  before  the  ftock  could 

be  transferred  in  the  books  of  the  truftees. 

Lord  Ellenbo ROUGH.  When  the  defendant 
employed  the  broker  to  fell  the  ftock,  he  employed 
him  to  fell  it  in  the  ufual  manner.  He  made  him  his 
agent  for  common  purpofes  in  a  tranfaftion  of  this 
fort.  But  did  any  one  ever  hear  of  ftock  being  ab* 
folutely  exchanged  for  a  bill  at  1 4  days  ?  Has  a  bro- 
ker in  common  cafes  power  to  give  credit  for  the 
price  of  the  ftock  which  he  agrees  to  fell  ?  The  bro- 
ker here  fold  the  ftock  in  an  unufual  manner ;  and 
imlefs  he  was  exprefsly  authorifed  to  do  fo,  his 
principal  is  not  bound  by  his  ads. 

Plaintiflf  nonfuited. 

Garrow^  Park,  and  Lawes,  for  the  plaintiff. 

The  Attorney  General  and  Reader,  for  the  defen- 
dant. 

[ Attornies,  ffi/tjhirt  and  Umoht'] 


»»    « >i 


Per  Chamirff  J.  ^*  There  is     fador  to  fell  upon  credit,  though 
doub(  of  the  siuthority  of  a     t.ot   parti<;ularjy  authorifed  by 

th«  / 


*»  * 
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the  terms  of  his  commifiion  Co 
to  do."  HoughtoQ  V.  Mat- 
thewsy  3  Bof.  and  PuL  489. 
Scott  V.  Surman,  Willes  407. 
S.  P.  But  this  do£irine  is 
founded  on  **  the  conflant  and 
daily  experience»  that  fadors  do 
fell  upon  credit  without  any  fpe- 
cial  authority »"  and  therefore 
confirms  the  general  maxim,  that 
when  an  agent  is  employed  to 
do  any  ad»  he  (hall  be  iuppofed 


to  have  an  aufbority  to  do  it  in 
the  ijiannef  in  which  it  ie  ufa« 
ally  done.  Goods  are  almoft 
always,  flock  is  fcarcely  erefy 
fold  upon  credit,  and  hence  the 
diftinftion  between  the  powers 
of  the  fador  and  the  ftock  bro- 
ker* An  agent  can  in  no  cafe 
bind  his  principal  by  any  a£t 
beyond  the  fcope  of  his  aiitho- 
rity.  Fenn  v.  HazrUbo^  3  T. 
R.  757. 


Marcb  2, 

If  a  paflage  lead* 
ing  from  one 
fart  to  laotber 
of  a  poblic  ftreet 
(diough  by  a 
very  circuitoua 
rootr),  made 
origioally  for 
privice  coave« 
uitnce,  has  been 
op^a  to  all  the 
frerld  for  a  gfCit 
fivmber  of  years, 
witboac  any  bar 
iw  chain  aerofa 
Ir,  and  without 
any  perfon  paf* 
fijig  throagh  it 
meeting  with  in- 
tcrraptioD,  it  it 
to  be  cooOdered 

puklk^  and  it 
becomes  a  high- 
way, to  obftrud 
which  is  an  in- 
4i^Uble  offcactt 


Rex  v.  Lloyd. 

npHlS  uras  an  indidmoit  for  ob(lru£bing  a  higfa^vay* 

It  appeared  that  the  place  in  queftion  is  a  narrov 
pafTage  lying  on  the  north  fide  of  Snow-E^ill,  called 
Cock-court ;  and  being  of  an  oblong  (hape,  leads  finosa 
one  part  of  this  flfeet  to  another,  without  having  any 
outlet  elfewhere.  The  houfes  all  the  way  round  had 
once  belonged  to  the  fame  individual ;  and  the  de* 
fendant,  having  purchafed  thofe  at  the  top  of  the  court, 
built  awall  acrofs  there,  intercepting  all  communication 
between  the  two  fides,  unlefs  by  way  of  Snow-HilL 
Till  then,  the  paiTage  had  been  open,  as  far  back  at 
could  be  remembered ;  and  though  it  could  ingeneral 
be  of  no  ufe  to  thofe  walking  up  or  down  Snow-HiU, 
being  a  mod:  circuitous  route  which  no  one  iirouid 
willingly  take,  yet  it  was  convenient  for  the  public^ 
when  the  ftreet  was  blocked  up  bjr  m  crowd.    Thm 

pafl^ge 
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'pailage  had  been  long  lighted  by  the  city  of  London^ 
'Sknd  there  had  never  been  any  chain  acrofs  it,  or  any 
inark  to  denote  its  being  private  property* 

Lord  Ellenbo ROUGH.  I  take  it  for  grahted 
Ae  defendant  means  to  fhew  habitual  interruptions 
oflfered  to  perfons  attempting  to  pafs  through. 

Marryaty  for  the  defendant,  contended  that  evidence 
of  this  kind  was  not  neceffary,  and  that  this  court 
could  not  be  confidered  a  highway,  to  obftruft  which 
was  a  public  crime.  It  had  been  made  originally  for 
the  convenience  of  thofe  occupying  the  houfes  on  both 
(ides,  and  whether  or  not  individuals  might  bring  an  ac- 
tion for  the  oJ)ftru£Hon,  the  public  had  no  right  to  com- 
plain. It  was  of  no  ufe  whatever  to  perfons  pafling  and 
repaffing  through  Snow-Hill ;  and  if  it  was  to  be  confi- 
dered a  public  highway,  becaufe  people  took  refuge  ' 
in  it  from  a  crowd,  the  fame  law  might  be  extended 
to  (hops  and  private  houfes.  The  circumftance  of  its 
being  lighted  by  the  city  was  of  no  confequence ;  as 
the  dty,  to  prevent  indecorums,  lighted  many  private 
courts,  through  which  there  was  no  thoroughfare,  and 
in  which  the  public  could  have  no  interefl. 

Lord  Ellenborough. — ^I  think  that,  if  places  are 
Iq^hted  by  public  bodies,  this  is  ftrong  evidence  of  the 
public  having  a  right  of  way  over  them ;  and  to  fay  that 
.  this  right  cannot  exift  becaufe  a  particular  place  does 
not  lead  conveniently  from  one  ftreet  to  another,  would  < 

go  to  extinguifli  all  highways  where  (as  in  Queen* 
Vol.  I.  T  fquare) 
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fquare)  there  is  no  thoroughfare  (^7).  If  the 
of  the  foil  throws  open  a  paflage,  and  neither 
by  any  vifible  difUndion,  that  he  means  to  prefa 
his  righta  over  it,  nor  excludes  perfons  from  j 
through  it  by  pofitive  prohibition,  he  fliall  be  pi 
ed  to  .have  dedicated  it  to  the  public.  Although  tl 
fage  in  qiieftion  was  originally  intended  only  fi 
vate  convenience,  the  public  are  not  now  to  I 
eluded  from  it,  after  being  allowed  to  ufe  it  fi 
without  any  interruption. 

The  defendant  was  found  guilty  (^). 

Garrow  and  Arabin  for  the  profecution. 

Maryatt  and  Pooley  for  the  defendant. 


4fa. 


(d  )  In  pleading  a  public  high-  foon  after  the  houfe$  were 

way,  it  is  noi  ncceflary  to  ftate  a  bar  was  placed  acrofs  tl 

any  termlnu  i  H.  Bl.  351.  to  prevent  carriages  fron 

{b)  But  the  eredion  of  a  bar,  through  it ;  but  that  the 

although  it  may  have  been  knock-  foon  knocked  down ;  fine 

ed  down,  rebuts  the  prefcription  time   it    had    been     ufe 

of  a  dedication  to  the  public.  thoroughfare.     On  the 

Roberts     v*    Karr.      King-  the  defendant,  it  was  co 

flon   LentAlfizes,  1808.  Cor.  that  this  amounted  to  a  d 

Heath,  /.    To  trefpafs  qua  re  on  to  the  public,  at  leaft  s 

claufumf regit ^  the  defendant  jufti-  path.  But  H e  at  h ,  /.  ol 

ned  under  a  public  right  of  way.  that  the  putting  up  of 

r— It  appeared  in  evidence,  that  rebutted  the  prefumpti< 

fon)e  years  ago  a  ftreet  was  made  dedication  to  the  public, 

over  the  hcus  in  quo^  which  had  *a  dedication  miift  be  mac 

been  before  an  inclofcd  field ;  that  ly  and  with  a  deliberate  f 
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or  could  there   be    a    partial 
ion    to    the    public,  al- 
^Jiough  there  might  be  a  grant 
£-a  footway  only.     This  ftreet, 
e  thought  was  to  be  confidered 
icrdy  as  a  way  for  the  ufe  of 
tenants  inhabiting  the  houfes 
^n  each  fide  of  it.— There  was 
^aa  verdid  for  the  plaintiff  on  this 
ilTue. 

JLetbhridge  v.  Winter.  —  So- 
mcrfet    Spring    Aflizes,    1808. 
— Trefpafs  for  entering  plaintifPs 
•clofe,   and  pulling  down  a  gate. 
Plea»  that  there  was    a  public 
footway  over  the  locus  in  quo,  and 
Ijecaufe    the  gate    was   wrong- 
fully ere6ted  acrofs   the   fame, 
the  defendant  pulled  it  down.— 
It    appeared   in   evidence    that 
the  gate  in  queftion  had  been  re- 
iceotly  put  up  in  a  place  where  a 


iimilat  gate  had  formerly  flood, 
but  where   for    the  lafl  twelve 
years  there  had  been  none.     It 
was   thereupon    contended    for 
the  defendant^  that  from  fuffer- 
ing  the  gate  to  be  down  fo  long 
and  permitting  the  pubUc  to  ufe 
the  way  without  obllruftion  for 
fo  many  years,  the  plaintiff  and 
thofe   under  whom  he  claimed 
muft  be   confidered   as    having 
completely  dedicated  the  way  to 
to  the  public,  and  that  the  gate 
could    not   be    replaced.     The 
plaintiff  however,  under  the  di- 
re6lion  of  Marshal,  Serjeant, 
had  a  verdift ;  which  the  court  of 
K.  B.  the  following  term  refufed 
a  rule  nifi  to  fet  afide. 

Fide  etiam  Lade  v.  Shepherd,  • 
Stra.    1004.       Goodtitle  ex,  d^ 
Chefter  «.  Alker,  i  Burr.  133. 


Jarratt  V.  Ward. 


Friday, 
March  4. 


A  SSUMPSIT  on  a  policy  of  mfurance  on  the  Ihip  .Le«Tegrinted?ii 
'^  Lucia,  from  London  to  the  fouthem  whale  fi(h-   \ll^VTiV^^xui 
ery  and  back  again,  with  leave  to  carry  letters  of  \^]l]Vtntl'^rt, 
inarque,  and  to  cruife  for,  chafe,  capture,  man,  and   ^^^;  "^^l  j;>  »>^ 

rc(na«n  in  pore 
tHi  • -prise  recdfet  afceflkry  repairs, 'which  (he  could  not  otberwira  hive  had  ;  and  at  moft  extcnda  M 
ibdof  the  prise  mooied  fafelji  and  giTing  (be  occeflWy  orderi  for  her  fin4  declination. 


ta 


/« 
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fee  into  port,  any  fhip  or  fliips  of  the  enemies  of  our 
lord  the  king. 

The  chief  queftion  was,  whether  the  policy  had 
been  vacated  by  a  deviation.  The  Lucia  failed  in 
March  1 805,  and  in  July  arrived  at  Reio  de  Janeiro. 
There  the  mafter  entered  into  an  agreement  with 
another  whaler,  to  keep  together  for  the  reft  of  the 
voyage,  and  to  ihare  between  them  what  prizes  they 
fhould  make.  They  accordingly  left  Reio  de  Janeiro 
in  the  beginning  of  Auguft,  and  immediately  after  cap- 
tured a  merchant  veffel.  The  prize  was  very  leaky, 
and  for  the  purpofe  of  repairing  her  they  went  to  St. 
Sebaftian*s.  Finding  however  that  the  neceffary  repairs 
could  not  be  done  to  her  there,  they  bore  away  for 
St.  Catharine's.  At  this  place  they  remained  a  month, 
during  which  time  they  took  out  the  cargo  from  the 
prize,  and  afterwards  reloaded  it  when  fhe  was  re- 
paired. They  then  difpatched  her  for  Europe,  and 
proceeded  on  their  voyage.  Without  their  flay- 
ing at  St.  Catharine's  and  affifting  her,  fhe  could 
not  have  been  repaired  or  rendered  fit  to  carry  home 
her  cargo.  The  Lucia  was  afterwards  lofl  by  running 
afliore  on  the  coaft  of  Peru. 

Parky  for  the  plaintiff,  contended  that  the  fh^  in- 
fured  in  accompanying  and  (laying  with  the  prize  had 
not  exceeded  the  liberty  grimted  by  the  policy.  To 
fee  prizes  into  port  muft  mean,  to  take  care  of  them 
until  they  were  once  in  a  (late  of  fafety ;  and  if  the 
permiffion  authorifed  the  yielding  of  neceffary  affifU 
ance  to  prizes  at  fea,  it  muft  extend  to  granting  the 
fame  affiftance  in  port,  or  the  other  would  be  nuga- 

6  •  tory. 
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tory.  Here  but  for  the  ftay  of  the  Luda  at  St. 
Gatharine*s,  the  prize  never  could  have  been  refitted, 
and  might  as  well  have  been  funk  the  day  (he  was 
captured*  The  intention  of  the  policy  clearly  was  to 
cover  whatever  was  neceffary  for  rendering  any  prizes 
taken  in  the  courfe  of  the  voyage  available  and  bene- 
ficial to  the  captors,  and  it  appeared  that  nothing 
had  been  done  in  the  prefent  inflance  beyond  what 
was  requifite  for  that  purpofe. 

The  Attorney  General  on  the  other  fide  obferved,  that 
the  fubftance  of  this  contrafl:  was  a  fifliing  voyage,  and 
beyond  that  nothing  could  be  done  without  fpecial  leave. 
Tlie  utmoft  extent  of  the  privilege  to  fee  prizes  into  port 
vas,  to  fee  them  fafely  moored.  But  the  fhip  was  not  to 
Ke  by  and  wait  till  they  were  repaired,  thus  lengthen- 
ing the  voyage  and  encreafing  the  rifk.  Although  it 
might  be  neceffary  to  ftay  by  the  prize  fo  long  at  St. 
Catharine's,  there  was  no  liberty  in  the  policy  for  this 
puipofe,  and  therefore  there  had  been  a  deviation,  by 
which  die  underwriters  were  difcharged. 

0 
0 

Lord  Ellenborough. — ^The  fcope  of  the  voyage 
infuredwascertainlyonly  a  commercial  adventure.  Itwas 
formerly  conlidered  that  in  fuch  a  cafe  the  mere  tak- 
ing of  a  letter  of  marque  on  board,  without  the  confent 
of  the  uderwriters,  vitiated  the  policy,  from  the  temp- 
tation it  held  out  to  privateering  {a)  :  but  I  believe  the 

general 

[a)  So  held  in  Dennifon  v.  379.  The  court  of  K.  B.  decided 

Modiglianiy  5  T.  R.  580.     But  that  letters  of  marque  taken  out, 

in  M^fs  V.    Byron,   6  T.  R.  without  the  proper  certificate 

T  3                                           and 
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general  opinion  now  is,  that  a  mere  irritation  of  this 

fort  fhall  not  operate  as  a  deviation.     Here  leave  is 

given  to  fee  prizes  into  port,  which  would  have  autho* 

rifed  the  fhip  to  accompany  prizes  to  any  convenient 

port,  confiftentwith  the  main  adventure.  Shemighthave 

entered  the  port  with  them,  and  feen  them  fafely 

moored,  and  perhaps  flopped  a  reafonable  time  to  give 

cKreftions  for  their  proceeding  on  their  final  deftina^ 

tion.     All  this  might  have  ranged  under  the  word& 

of  the  policy  ;  but  in  their  largeft  fenfe  they  could  not 

juftify  the  (hip  in  waiting  till  the  prize  was  repaired.. 

If  this  were  allowed,  when  was  the  voyage  to  termi« 

nate  ?     On  r  leaving   St.   Catharine's  another  prize 

might  have  been  taken,  (landing  equally  in  want  of 

repairs  ;  afterwards  a.  third,   and  fo  on  in  an  infinite 

leries.  This  therefore  turns  out  to  be  a  ri(k,  which  the 

defendant  did  not  underwrite. 

*    .... 

'  The  defendant  had  a  verdift. 
Park  and  Taddy  for  the  plaintiff. 


and  without  any  intention   of  into  eflfe6):y  will  not  avoid  a  policy^ 

cruifmg,  merely  for  the  purpofe  ftiU  lefs  can  a  temptation  to  devi. 

of  enticing  feamen  to  enter,  did.  ate.     If  the  doing  of  a  thing;  do 

not  avoid  the  policy,  even  though  not  alter  the  riik  of  the  under* 

the  captain,  againft  his  inftruc-  writer,  and  be  not  exprefsly  pro- 

tions,    cruifed  and  took  prizes,  hibited  to  be  done,    I    paiuict 

And, /fr    Lawrence,    J.    in  fay  that  it  vitiates  the  policy,  a* 

Raine  v.  Bell,  9  Eaft,  201 .    "  If  upon  the  breach  of  an  implied 

an  intention  to  deviate}  oot  carried  condition. ' ' 


Th< 
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'The  Attorney  General^  Garraw^  and  Scarlett  for  the 
defendant, 

[  Attorniesx  Palmtr  and  G#.  and  Smith.  ] 


.    M*DouGAn,,  Gent,  one,  &c.  v.  Claridge, 

Gent,  one,  &c.  ^*""*  ^"^^ 

'THJSwas  an  aftion  for  a  libel  on  the  plaintiflF  iji  AUtterwritfen 

his  profeffion  as  a  folidtor. — ^Plea,  the  general  iffue.  «o"fi<*enf i».iy  to 

*  o  u/  pcrfon  8  who  em- 

ployed A.  as  their 

The  libel  fet  out  in  the  declaration  was  contained  S^ch^rirrnir. 

in  a  letter  written  by  the  defendant  to  Meflrs.  Wricfht  ?^*  *"*  **"  p'**- 

;|nd  Co.   bankers  at  Nottingham,  and  charged  the  terinthem-- 

plaintiff  with  improper  conduft  in  the  management  of  ullTonwrns''*^' 

then-  concerns.     It  appeared,  however,  that  the  letter  .^^^'^^^^'^  ^'** 

was  intended  as  a  confidential  communication  to  thefe  ■"'^  ^n  wn,h  b. 

gentlemen,  and  that  the  defendant  was  liimfelf  inte-  ie:rrr  w«  iikc- 

yefted   in   the  affairs  which   he  fuppofed  to  be  mif-  "^^u^^TlT^^^L 

managed  by  the  plamtifi'. — ^After  the  cafe  had  been  ^^^  tbe^fu' *ca 

opened  by  the  plaintiff's  counfel **»  -•  -^^  oii  /or 

Lord  Ellenbo ROUGH  faid,  if  the  letter  had  been 
written  by  the  defendant  confidentially,  and  under  an 
impreffion  that  it's  ftatements  were  well  founded,  he 
was  clearly  of  opinion  that  the  action  could  not  be 
maintained.  It  was  impoflible  to  fay  that  the  defend- 
ant had  malicioufly  publifhed  a  libel  to  aggrieve  the 
plaindff,  if  he  was  ading  bond  fde^  with  a  view  to  the 

T  4  interefts 
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interefts  of  himfelf  and  the  perfons  whom  he  ad- 
drefled ;  and  if  a  communication  of  this  fort,  which 
was  not  meant  to  go  beyond  thofe  immediately  inte- 
refled  in  it,  were  the  fubjed  of  an  adion  for  damages, 
it  would  be  impofCble  for  the  affairs  of  mankind  to 
be  conduced.  His  Lordfhip  referred  to  a  cafe  of 
Cleaver  v.  Sarraudej  tried  on  the  northern  circuit 
while  he  was  at  the  bar;  where,  in  an  adion  like  the 
prelent,  it  appeared  that  the  letter  had  been  written 
conlidentially  to  the  Bifhop  of  Durham,  who  employed 
the  plaintiff*  as  fleward  to  his  eftates,  to  inform  him  of 
certain  fuppofed  mal-pradices  on  the  part  of  the  plain- 
tiff^}  upon  which  the  judge  who  prefided  declared 
himfelf  of  opinion,  that  the  adion  was  not  maintain^ 
able,  as  the  defendant  had  been  ading  bond  Jldei 
and  the  nonfuit  which  he  direded  had  been  acquiefced 
in^  from  a  convidion  entertained  by  the  plaintiff^s 
counfeT  of  its  being  founded  in  law. 


» J? 


The  Attorney  General^  for  the  defendant,  fiud,  that 
his  client  at  the  time  of  writing  the  lettfer  was  certainly 
imprefled  with  a  belief  of  the  truth  of  the  charges  it 
contained,  but  had  fmce  feei\  reafon  to  believe  they 
were  groundlefs.^— He  therefore  confented  to  withdraw 
^  juror* 

Park  and  Reader  for  the  plaintiff; 

The  Attorney  Gemral^  Garrow^  and  Runnin^on 
the  defendant*  \ 

I  Attoniet,  Af^IhuisH  and  Q^^fs.] 
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Ike  manner  verbal  com- 
tionsy  when  confidential^ 
:  a£iionable ;  and  if  A.  is 
for  B.  to  C,  A.  if  afting 
de,  may  lawfully  ftate  to 
Q  unreferved  manner,  his 
of  B's  conduct  and 
er,  whatever  the  charges 
which  he  thus  imputes 

n  V,  Blgg^  London  Sit- 
Taftcr  T.  T.  48  G.  3. 
on  for  words.  Plea  not 
—The  plaintiff  was  a  deal- 
icer,  buying  it  of  brew- 
i  felling  it  to  publicans, 
g  to  open  an  account 
ie  defendant^  a  brewer, 
igh  became  his  furety  for 
ce  of  fuch  quantities  of 
(hould  from  time  to  time 
plied  to  him,  the  defen- 
romifing  to  inform  Leigh 

default  in  his  payments 
)y  the  plaintiff.  After 
rties  had  dealt  together 
le  time,  the  defendant 
0   Leigh,  and  fpoke  to 

very  opprobrious  terms 
plaintiff;  faying  that  he 
to  cheat  him ;  that  he 
)t  back,  as  unmerchan- 
»eer  which  he  himfelf  had 
ited;  that  he  was  a 
and  a  rafcal,  &c.  At 
riod  there  was  a  fum  of 
due  from  the  plaintiff  to 
endant,  in  refpeft  of  the 
'  which  Leigh  had  given 
ntse. 


Lord      ELtBNBOItOUGH. 1 

am  inclined  ta  think  that  this  was 
a  privileged  communication. 
Had  the  defendant  gone  to  any 
other  num  and  uttered  thefe  words 
of  the  plaintiff,  they  certainly 
would  have  been  adlionable. 
But  Leigh,  to  whom  they  were 
addreffcd,  was  guarantee  for  the 
plaintiff;  and  the  defendant  had 
promifed  to  acquaint  him  when 
any  arrears  were  due.  He 
therefore  had  a  right  to  flate  to 
Leigh  what  he  really  thought 
of  the  plaintiff's  condu6l  in  their 
mutual  dealings;  and  even  if 
the  reprefentations  which  he 
made  were  intemperate  and  un« 
founded,  flill  if  he  really  be- 
lieved them  at  the  time  to  be 
true,  he  cannot  be  faid  to  have 
a£ied  malicioufly,  and  with  aa 
intent  to  defame  the  plaintiff. 
To  be  fure,  he  could  not  law- 
fully, under  colour  arid  pretence 
of  a  confidential  communication, 
detlroy  the  plaintifP?  charafter 
and  injure  his  credit:  but  it 
mufl  have  the  mod  dangerous 
effe6ls,  if  the  communications 
of  bufinefs  are  to  be  befet  with 
actions  of  flandcr.  In  this  cafe 
the  defendant  feems  to  have  been 
betrayed  by  pailioh  into  fome 
unwarrantable  expreflions.  I 
will  therefore  not  nonfuit  the 
plaintiff ;  ^nd  it  will  be  for  the 
jury  to  fay,  whether  thefe  ex- 
predions  were  ufed  with  a  ma- 
licious intentioQ   of  degrading 

the 
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the  plain tifr>  or,  with  good  faith, 
to  communicate  fa6ls  to  tlie  fure- 
ty  which  he  was  interefted  to 
know. 

The  parties  agreed  to  with- 
draw a  juror. 

Garro*iv  and  Storks  for  the 
plaintiff. 

The  Attorney  Gtneral  and 
Wigl^y  for  the  defendant* 


So  an  aflion  will  not  lie  at 
the  fuit  of  a  fervant  a^jamft  his 
late  maflcr,  for  words  fpoken,  of 
a  letter  written  by  him,  in  giving 
a  chara^ler  of  the  fervant,  unlefs 
the  imputation  complained  of 
was  not  only  falfe,  but  malicious, 
Weatherftone  v.  Hawkins^  i 
T.  R.  I  lo. — Edmonfon  v.  Ste- 
phenfon.  Bull.  N.  P.  8.— How- 
ever^ in  fuch  a  cafe  malice  may 
be  inferred,  from  the  mafter  offi- 
cioufly  ilating  trivial inftances  of 
the  fervant's  mifcondudl,  in  order 
to  prevent  him  from  getting  a 
fecond  charadter  from  a  former 
mailer,  and  then  himfelf  giving 
him  a  bad  charaftcr,  the  truth 
of  which  he  is  not  able  to  prove. 
Kogers  V.  Clift,  3  Bof.  and  Pul. 
587.  It  is  the  fubjeA  neither 
of  a  criminal  profecution,  nor  of 
a  civil  adkion,  to  publifli  a  true 
account  of  the  proceedings  of 
courts  of  juftice,  or  of  the  houfes 
of  parliament,  however  injurious 
fuch  publication  may  be  to  the 


charafler  of  an  individual.  Correy 
V,  Waiter,  1  Bof.  and  Pol.  525 • 
Rex  V.  Wright,  8  T.  R.  293. 
298.  Nor  is  an  advertifement 
in  a  newfpap^r,  though  injurious 
to  the  chara6ier  of  a  perfon  men- 
tioned in  it,  to  be  confidered  li- 
bellous, if  it  is  inferted  bomdJUtg 
as  with  a  view  of  inveftigating  a 
fa6l,  in  which  the  party  making 
it  is  interefted.  Delaneyo.Jone^ 
4  Efp.  N.  P.  Caf.  191 .  Aad  it 
is  decided  that  an  action  will 
not  lie  for  words  innocently  read 
as  a  ilory  out  of  a  bookf  how* 
ever  falfe  and  defamatory  they 
may  be.  Thus  where  a  clei^gyman 
in  a  fermon  recited  a  dory  out 
of  Fox^s  Martyrology^  that  one 
G*  being  a  peijured  perfon  and 
a  great  perfecutor,  had  great 
plagues  infli£ied  upon  him^  and 
was  killed  by  the  hand  of  God; 
.  whereas  in  truth,  he  never  was 
fo  plagued,  and  was  himfelf  ac- 
tually prefent  at  that  difcourfi^ 
-—the  words  being  delivered  only 
asr  matter  of  hiftory,  and  not  with 
any  intention  to  (lander,  it  was 
adjudged  for  the  defendant. 
Cro.  Jac.  91  .—-It  feems  npw  fet- 
tled that  in  thcfe  cafes  the  re- 
quifite  evidence  in  bar  of  the  ac- 
tion may  be  given  under  the  ge- 
nera 1  i  flue  of  not  guilty . .  I  Wil- 
liams's Saund.  131.  {i)^^Ftde 
Thompfon  v.  Bernard,  ani^  ^p. 


Dudley 
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Dudley  v.  Vaughan.  A^/sth. 

TTnS  was  an  aaion  of  trefpafs,  to  try  the  validity  Jf^jJ'^^'/^';/*- 

of  a  commiffion  of  bankrupt  iffued  againft  the  homv,  to«cre- 

>laiiitifF,  which  was  impeached  ok  the  ground  that  demands  pay- ' 

here  had  been  no  aO:  of  bankruptcy.  ^uTd. « oot^-^ 

tf)  lee  him  per- 
foniily,  tbia  ic 

On  the  part  of  the  defendant  it  was  alledged,  that  n^tryidenojof 

Jbe  plaintitF  had  committed  a  clear  aft  of  bankruptcy  hep  ht>uje(o  at 

>ii  the  26th  of  D'^c.  1806,  by  beginning  to  keep  houfe  Idtorbink/" 

wifb  .infent  to  dday  his  creditors^  which  was  to  be  lTr?<fcr  wfthV^ 

evidenced,  iil.  by  h^'s  beinc:  denied  to  a  creditor  on  **'^**»/»on>  o"^ 

'  /  ^  C>       ^  part  of  his  hoaft 

oar  day,  adly^  by  his .  removing  to  a  fecluded  par-  ^i><rehchadhe- 

^MJTj  from  that  part  of  his  houfe  where  he  had  formerly  and  whc.e^thtt? 

t^,  and  where  people  on  bufmefs  had  been  accuf-  tThim^toTmoie 

ed  to  have  accefs  to  him.  '""^^^  p'"°  *«• 

^^  to  avoid  perfonU 

app!iciti^n>  for 

to  tRe  firfl:  fafl:,  it  appeared  that  the  creditor,   ^vherc^Vhi^cre? 
^vrhom  the  denial  was  fuppofcd  to  have  been  give.i   ^TJtd'iJm\m^ 
f  th*^  plaintiflf's  clerk,  had  only  demanded  payment   fhis^sT/^*"™' 
r  a.  debt,  but  had  not  afked  to  fee  the  plaintiff  per-   [okieph^uj.^.iu. 
aaally,  and  that  the  clerk,  fuppofed  to  give  the  de-   tjciuute. '"'** 
»i2d,  had  no  fpecific  directions  for  doing  fo. — The  ij'^^^*4S/. 
Second  fa<Et,   however,  was   fatisfaftorily   ^abliflied  ^ 

^y  proof,  that  the  plaintiff  had  been  in  the  conftant 
wbit  of  fitting,  during  bufmefs,  hours  in  his  count- 
Wg  houfe  on  the  ground  floor,  where  there  was  a 
r^dy  accefs  to  him,  till  the  26th  of  December ;  that 
PQ  this  and  feveral  following  days  he  did  not  appear  in  ' 

8  the 
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the  counting  houfe  at  all,  but  fate  in  a  parlour  above 
ftairs;  that  his  circumftances  were  then' very  much 
embarrafled ;  that  about  mid-day  on  the  26th  he 
defired  his  clerks  to  fay  to  any  of  his  creditors  who 
ihould  call,  that  on  account  of  the  floppage  of  a  houfe 
in  Ireland,  he  was  obliged  to  fufpend  his  payments  ; 
and  that  this  meffage  was  delivered  to  feveral  of  them 
who  did  call. 


Lord  Ellenborough.  The  denial  in  this  cafe 
cannot  be  conftrued  into  an  a£t  of  bankruptcy.  Even 
fuppofing  the  plaintiff  to  have  been  at  home  when 
the  creditor  called,  and  that  the  clerk  faid  he  was 
abroad,  or  gave  fome  fraudulent  or  evafive  excufe 
for  his  not  appearing,  yet  as  the  creditor  never  afked 
for  him,  or  expreffed  any  wilh  to  fee  him  perlbnally, 
the  denial  is  no  evidence  of  his  beginning  to  keep 
houfe  to  avoid  the  juft  and  reafonable  importimity 
of  his  creditors. — ^But  though  an  authorifed  deni^ 
to  a  creditor  requiring  to  fee  his  debtor,  is  the  moft 
ufual  and  familiar  evidence  of  beginning  to  keep  houfe 
within  the  meaning  of  the  flatute,  it  is  not  the  only 
'^evidence  by  which  this  may  be  proved.  If  a  trader 
has  no  fervant,  the  a£t  cannot  be  evinced  throu^ 
fuch  a  medium.  In  that  cafe,  if  he  fhuts  himfelf 
up  in  his  houfe,  debarring  all  accefs  to  it,  where* 
by  his  creditors  are  delayed,  an  aft  of  bankruptcy 
is  eftablifhed  by  proof  of  his  having  done  fo.  And 
generally,  if  a  trader  fecludes  himfelf  in  his  houfe  to 
avoid  the  fair  importimity  of  his  creditors,  who  are 
thus  deprived  of  the  means  of  communicating  with 
hipa,  he  begim  tg  keep  houfe  within  the  meaning  of 

the 
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the  legiflature,  and  commits  an  a£t  of  bankruptcy. 
—Here  the  queftion  muft  turn  chiefly  upon  the 
intent.  It  clearly  appears  that  the  plaintiiF  chang- 
ed his  ufual  place  of  fitting,  and  that  feveral  of  his 
creditors  who  called  and  muft  have  found  him,  had 
he  remained  there,  went  away  wthout  feeing  him. 
Therefore  if  he  withdrew  from  the  counting  houfe 
to  the  parlour  for  privacy  and  feclufion,  and  with 
a  view  to  avoid  the  perfonal  Solicitation  of  his  credi- 
tors, by  fo  doing  he/:ommitted  an  aft  of  bankruptcy, 
and  this  a£tion  cannot  be  fuftained. 

The  jury  found  a  verdift  for  the  defendant. 

The.  Attorney  General,  Garraw,  pnd  Storks  for  the 
plaintiff. 

Park^  and  Marry  at  for  the  defendant.  • 

[AttoroicSy  Wittiami  and  £«/«».] 


Fide  Co.  B.  L.  c.  4.  where  the  cafes  on  this  fubje£t  are  col* 
kAed  aad  amnged. 


SPfiPKSRD 
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CASES  AT  NISI  PRIUS, 


Same  D»f. 


An  adjufiment 
it  not  binding 
oo  an  linderwri* 
ter,  althouw'h  at 
the  time  ot'fign- 
ing  it  be  had  the 
aeans  of  ren- 
dering bimfelf 
ncquainted  with 
the  hHlory  of 
the  f  oyage  and 
the  manner  of 
the  loft,  if  hit 
atientioo  wat 
oot  then  drawn 
tocircumAances 
he  afierwardt 
learnSf  by  which 
theundcrwriteri 
wet  e  difchar^cd. 


Shepherd  v.  Chewter. 

r 

A  SSUMPSrr  on  a  policy  of  infurance  on  goods  on 
board  the  Aftrea,  at  and  from  Liverpool  to  Tri- 
efte  or  Venice,  with  or  without  letters  of  marque. 
The  lofs  was  laid  to  be  by  capture. 

The  plaintiff  gave  in  evidence,  an  adjuftment  on 
the  policy  figned  by  the  defendant ;  and  proved  that 
previoufly  to  its  being  figned,  an  account  had  been 
pofted  up  at  Lloyd's  coffee-houfe,  which  the  defen- 
dant muft  have  feen,  dating  that  the  fliip  on  her  way 
out  had  chafed  every  thing  Jhe  fawy  and  had  been 
at  laft  captured  in  the  gut  of  Gibraltar,  through  the 
cowardice  and  mifmanagement  of  the  mafter.  The 
defendant  when  he  figned  the  adjuftment  faid,  k  Msras 
not  likely  the  fliip  fhould  have  been  loft  by  cow- 
ardice, w  hen  the  captain  was  killed  in  the  engage- 
ment. 


On  the  part  of  the  defendant  it  was  proTed,  that 
the  fhip  from  the  time  of  her  failing  from  Liverpool 
had  been  in  the  conftant  habit  of  cruizing  for  prizes  ; 
and  therefore  it  was  contended,  on  the  authority  of 
Lawrence  v.  Sydebotham,  6  Eaft  45,  and  Parr  v.  An- 
derfon,  6  Eaft  202,  that  fhe  had  been  guilty  of  a 
deviation  which  difcharged  the  underwriters. 

Parky  for  the  plaintiff,  infifted  that  the  only  defence 
which  could  now  be  fet  up  was,  that  fome  fraudulent 

conceal* 


I*  .  « t 
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I 


concealment  had  been  praftifed  upon  the  defendant 
xji^en  he  figned  the  adjuftment;  but  the  notice 
mentioning  that  the  fhip  had  chafed  every  thing, 
fufficiently  informed  him  of  the  fuppofed  deviation, 
and  the  adjuftment  fubfequently  figned  was  there- 
fore condufive  againft  him. 

Lord  Ellenborough  faid  the  adjuftment  was 
prmA  facie  evidence  againft  the  defendant;  but  it 
certainly  did  not  bind  him,  unlefs  there  was  a  fiill 
difclofure  of  the  circumftances  of  the  cafe;  unlefs 
they  were  all  blazoned  to  him  as  they  really  exifted. 
Therefore  if  it  (hould  be  thought  that  the  defen- 
dant, by  reading  the  notice  ftuck  up  at  Lloyd's,  had 
his  attention  drawn  only  to  the  manner  in  which  the 
fliip  was  captured,  and  was  not  roufed  to  the  previous 
deviation  with  which  he  afterwards  became  acquaint- 
ed, his  liability  to  the  affured  would  be  difcharged 
notwithftanding  the  adjuftment.     His  remark  when 
he  figned  the  adjuftment  feems  to  (hew,  that  he  had 
then  only  confidered  the  conduft  of  the  mafter  at 
the  moment  of  the  capture ;  and  the  expreffion  of  the 
Jhif  having  chafed  every  thing  did  not  of  neceffity  im- 
ply a  deviation,  fince  from  carrying  a  letter  of  marque 
-  flie  might  be  confidered  as  at  liberty  to  chafe,  fo  that 
"Ihe  continued  in  the  dire£k  line  of  the  voyage. 

Verdia  for  the  defendant. 

Park  and  Scarlett  for  the  plaintiff. 


''■■» 


The 


tj6 


CASES  AT  NISI  PRIUS^ 


The  Attorney  General  and  Marryat  for  the  defeiu 

daiit. 

[Attorniet^  MHue^  and  Dawn  &  C*.] 


P'iJe  Herbert  v.  Champion, 
Gtiie  134,  in  which  I  underftood 
Lord  £llenborough,C.  J.  to 
hold,  thal^he  underwriter  at  any 
time  b^(^  Paying  the  lofs  may 
take  advantage  of  whatever 
ground^  of  defence  his  cafe  offers, 
although  he  was  actually  aware 
of  them  when  he  figned  an  adjuH- 
ment  on  the  policy.— In  the  pre- 
fent  cafe  it  was  not  effential  to 
coniider  that  point,  the  de- 
fendant when  he  iigned  the  ad- 
juibnent  having  cyi^^^ntly  been 
ignorant  of  the  cruijing,^  But 
even  had  he  then  been  fully  ac- 
quainted with  all  the  circumilan- 
ces  of  the  voyage,  1  may  be  al- 
lowed to  fay,  that  I  do  not 
perceive  how  the  adjuftment 
could  have  concluded  him.  From 
the  moment  of  the  deviation 
the  policy  was  vitiated,  and 
the  defendant  was  difcharged 
from  all.  the  refponfibility  he  had 
incurred  by  underwritiag  it. 
The  firil  contraft  being  at  an 
end,  he  may  be  fuppofed  to  have 
entered  into  a  frcfli  one  by  put- 
ting his  initials  to  the  adjufl- 
ment ;  but  this  promife  is  clearly 
without  confideration,  2^  he  was 
no  more  liable  upon  the  policy 
than  an  indifferent  perfbn  who 


never  (aw  it.     Ex  nudo  fsSo  nn 
oritur    n^io.— The   retba  for 
which  adjuftmentt   have  beei 
introduced  into  the  bofioeiii  of 
maritime  infurance,  I  believe  it, 
that  upon  the  underwriter  fign* 
ing  an  adjuftment,  time  it  ginm 
him  by  the  affured  to  pay  the 
money :  but  it  haa  been  long  fieL* 
tied  in  our  courts  of  juftice,tlia^ 
forbearance  of  fuit,  where  origm.- 
nally  there  was  not  any  cade 
a^tion^  is  not  a  coofidenitioB 
fupport  an  affumpfit.  Toolej 
Windham,  Cro.  Eliz.  ao6. 
ber  V,   Fox,    2.   Saund.  1} 
Loyd  V.  Lee,  Stra,  94.   .fcJ 
tliough    an  adyu/twuta  taxj  'k> 
confidered  a  mercantile  mSaC^^ 
ment,  which,  like  a  biU  of 
change,  prima  facie  imports 
fideration,  it  is  not  eafy  to  h 
gine  how,  upon  principles  cilm^f 
the  defendant  ihould  be 
red  from  (hewing,  that  in 
it  was  entirely  withom  confidef^ 
tion ;  or  how  greater  efficacy  ca0 
be  given  to  it,  than  to  transfer 
the  burthen  of  proof  fromtb^ 
affured    to   the   underwriter^ 
When  money  has  been  adosDf 
paiiif  with  a  full  knowledge  rf| 
all  the  circumilances  of  the  caCi^ 
the  convenience  of  nuiakind 
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^[idres  diat  the  party  paying  it  ment  of  either  of  the  parties.-* 

Ihould  be  eftopped  from  con-  Rann  v.  Hughes,  7  T.  R.  350* 

tefting  his  liability ;  but  the  die-  n.  3  Bof.  &  Pul.  249  (a).  Plowd. 

'tates  both  of  law  and  public  305.  308.     Marriott  v,  Hamp« 

policy  feem  to  forbid  that  the  ton,  7  T.  R.  269.     Bilbie  v. 

Tol  merits  of  the  quefUon  fhould  Lumley,  2  Eaft,  469.   Fiiher  «» 

1)e  (hut  out  by  the  mere  gratui-  Samuda^  ante  190. 
tons   promife  or   acknowledg- 


RlCHARDSON  AND  ANOTHER  V.  SmITH.  Same  Dij. 

HTHIS  was  an  a£Hon  on  the  cafe  for  a  deceitful  re-  inanaaionfor 

prefehtation  by  the  defendant,  of  the  credit  of  one  fcmation"orthT 

James  Hantler,  whereby  the  plaintiffs  had  been  indue-  ^'fol,fth,t*'Jt, 

ed  to  truft  him  with  goods  to  a  large  amount,  the  'o"  '*J  co"»p«- 

price  of  which,  from  his  infolvent  circumflances,  he  the  pi«intiflf. 
was  unable  to  pay. 

The  firft  witnefs  offered  on  the  part  of  the  plain- 
dfis,  was  Hantler  bimfelf. 

Park  objefted  to  his  competency  on  the  fcore  of 
interefl:.  If  the  plaintiffs  recpvered  in  this  adion^ 
they  would  receive  fatisfadtion  for  the  debt  due  to 
them  from  the  witnefs;  and  as,  in  confequence  of 
the  verdid,  he  would  not  be  liable  to  an  aftion  for  the 
price  of  the  goods,  he  would  in  fad  be  fwearing 
in '  his  own  difcharge,  and  muft  be  conceived  to  have 
fuch  a  bias  upon  his  mind  as  completely  to  difqualify 
liiin. 

Vol.  I,  U  Lord 


J7«  CASES  AT  NISI  PRIUS. 

Lofd  Ellenborough. — ^How  can  this  record  be 
evidence  for  him  in  another  stfHcm  ?  I  am  aware  of 
the  cafe  of  Bird  v.  Randall  {a) ;  but  I  do  not  think  that 
the  witnefs .  has  any  interefl  in  the  eyent  of  this  fuit 
to  render  him  incompetent. 

It   aften\'ards  appeared   that    the  defendant  had^ 
merely  reprefented  Hantler  as  an  honed  man,  an( 
a  man  of  bufmefs,  which  there  feemed  no  reafon  U 
doubt,  although  his  circumftances  had  become 
barraffed. — ^The  plaintiflfs  therefore  fubmitted  to  ^i^^ 
nonfuited. 

The  Attorney  General^  Garrow^  and  Comjn  for  die 
plaintiffs. 

Park  and  Lowes  for  the  defendant. 

[Attomies>  Lalng  and  D^h.^ 


(a)  3    Burr.    1345.    i    Bl.     fenrant  has  paid  him  the  penaLi 
R^P«373»387>S.C. — ^in  which     ftipulated  by    his  articles   F< 


it  was  heldy  that  an  action  does     leaving  him ;  the  penalty 
not  he  at  the  fuit  of  a  mafter  for     confidered  a  fuU  fatisfadion  fi 
reducing  his  fenrant,  after  the    the  injury  he  had  fuffend. 
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RaMSBOTTOM  and  others  v.  Lewis  and  others.    Tuefday, 

April  26. 

TpHE  plaintiffs  declared  as  indorfees  againft  the  de-  iftheneccflary 

fendants  as  acceptors  of  a  bill  of  exchange,  dated  rtriH«-sTpart- 

i2th  November,    1806,    drawn  by   certain    perfom  *"«  ^[^f '«Jm  «• 

'  '  '  -r    y  that  hif  creduort 

commonly    called   or  known    by  the  names   and  ujing   '""ft  *>«  dcUyed, 
the  Jlile  and  firm  of  Mejfrs.  Moffatt  and  Go^  payable,  •  ma  Vn  l^^f 
two  months  after  date  to  their  own  order,  and  in*-    «'„"««  mVn'fs 
dorfed  by  the  faid  Mejfrs.  Moffatt  and  Go.  to  the   ^^  ^^  coniidered 

''  MM  a^  fori  feeing  and 

plamtiuS.  meaning  to  bring 

about  the  necef* 
firyconfequences 

The  plaintiffs  are  bankers,  with  whom  Meffrs.  Mof-   \utllltzilf^eL 
fatt  and  Brown,  (partners  under  the  firm  of  Meffrs.   cL^^lwed^l*^ 
Moffatt  and  Co,)   kept  cafli.     The  bill  in  queftioil    ©"cof  twoco. 
was  drawn  by  Brpwn  in  the  partnerfhip  firm,  and   other  cannot 
being  indorfed  by  him  in  the  fame  manner,  was  paid    mc„?in"i^^** 
in  by  him  as  a  fhort  bill  to  the  plaintiffs,  who  allowed    "'"'^  ^^  '**5 
him  to  draw  upon  them  on  the  ftrength  of  it.     Before   ne«onabie  fe- 
the  indorfement  Moffatt,  without  the  knowledge  of  cxii^dblfor^ 
his  co-partner,  had  failed  for  the  continent,  under  an    i^*k^puy, 
affumed  name,  with  a  lady,  whom  he  had  carried  off 
from  her  hufband.     When  the  bill  became  due,  the 
defendants  refufed  to  pay  it  to  the  plaintiffs,  under  a 
notice  they  had  received  from  the  aflignees  of  Moffatt 
and  Brown,   againft  whom  a  joint   commiffion  of 
bankrupt  had  previoufly  iffued.    There  was  no  evi- 
dence as  to  the  embarraffed  ftate  of  the  partnerfhip 
concerns  before  Moffatt's  departure. 

U  a  Garrow 


ito  CASES  At  NISI  PRIU8» 

Garrow  for  the  plaintiffs  contended,  that  nothing 
which  had  appeared  impeached  their  title  as  indorfees 
of  the  bill.  In  the  firft  place,  Moffatt  by  going 
abroad  for  the  purpofes  of  criminal  gallantry,  had  not 
committed  an  aft  of  bankruptcy.  There  was  no 
reafon  to  fuppofe  that  delaying  his  creditors  was  at  all 
in  his  contemplation,  wliich  was  neceflary  to  make 
departing  the  realm  different  in  its  confequences,  in 
this  refpeft:  from  his  remaining  in  his  counting-houfe. 
But  even  fuppofing  that  he  had  committed  a  fecret  aft 
of  bankruptcy,  this  would  not  aflfeft  the  rights  of  his 
folvent  partner,  who  knew  nothing  of  it,  and  who 
therefore  retained  a  po\yer  of  difpofition  over  the 
partnerfhip  effefts  (a). 

Lord  Ellenborough. — ^Whether  Moffatt  com- 
mitted an  aft  of  bankruptcy  by  departing  the  realm, 
depends  upon  what  are  fuppofed  to  have  been  his  in- 
tentions at  the  time*     To  make  this  an  aft  of  bank- 
ruptcy he  mufl  eo  injlanti  have  contemplated  the  de- 
frauding or  delaying  of  his  creditors.     A  perfon,  how- 
ever, may  be  fuppofed  to  forefee  and  to  intend  whatever 
is  the  necefllary  confequence  of  his  own  afts ;  and  if  the 
neceflary  confequehce    of  Moffatt's    going    abroad 
was  that  his  creditors  (hould  be  delayed,  then  I  think 
he  committed  an  act  of  bankruptcy.     But  the  cafe 
will  be  otherwife,  if  this  neither  was  his  principal 
objcft,  nor  from  his  leaving  a  partner  behind  hin, 
or  from  any  other  circumflai)ce,  was  it  neceflarily  in 


■  ■    mt 


{a)  Fox  V.  Hanburyt  Cowp.  445. 
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his  contemplation  as  an  effeft  of  the  line  of  conduft 
he  was.purfuing.  Had  there  been,  proof  of  his  being 
prefled  by  debts  at  the  time,  I  (houid  not  have  hefi- 
tated  in  faying,  that  he  had  committed  an  adt  of 
bankruptcy ;  but  as  the  evidence  flands  it  is  a  quef- 
tion  for  the  jury  (a) — If  one  partner  had  committed 
an  ^St  of  bankruptcy  before  the  indorfement,  this 
a£tion  certainly  cannot  be  maintained.  The  declara-  ' 
tion  ftates  that  both  partners  drew  and  indorfed 
liie  bill ;  but  upon  this  laft  fuppofition^  at  the 
time  of  the  indorfement  one  partner  h^id  no  longer 
any  intereft  in  it,  and  was  incapable  of  exercif- 
ing  any  aft  of  ownerfhip  over  it.  The  partnerfliip 
had  in  feft  then  ceafed  to  exift,  and  the  folvent  part- 
ner was  to  be  confidered  as  tenant  in  common  of  the 
bill  along  with  the  aflignees  of  the  other.  Nor,  as  the 
declaration  now  ftands,  would  it  be  enough  to  fhew 
that  the  bankruptcy  of  Moffatt  took  place  before  the 
bill  was  drawn ;  for  though  in  that  cafe  it  might  have 
been  declared  upon  as  the  bill  of  Brown  alone^  flill 
both  are  ftated  as  joint  parties  to  it  (^). 

The 


(11)    Vtie    Woodier*8    cafe,  property  in  the  bill  could  only  hav« 

Bull.   N.   P-   39.      Raikes  v.  been  transferred  by  the  refpcdlivt 

Poreau,  Co.  B.  L.  73.     Venion  indorfementB  of  the  aflignees  and 

^.    Hankey,    Co.    B.    L    98.  the  folvent  partner.  Lord  Ken yott 

ybwler  V.  Padget,  7  T.  R.  509.  there  fays,  «'  If  a  fair  bill  ex- 

{h)  According  to  the  caf*?  of  ifted  at  the  time  of  the  partner- 

AM  ti.  Sutton^  3   £fp.  Caf.  (hip,  but  is  not  put  into  circu- 

108.    if   Brown  had   remained  lation  until  after  the  diiTolution, 

folventjandacommiflion  had  been  all  the   partners   mufl   join   in 

t^kcn  QUt  again{t  Moffatt,   the  making  it  negotiable.     The  mo- 

U  3                                       ment 


2Zz  CASES  AT  NISI  PRIUS, 

The  jury  found  a  verdift  for  the  defendants. 
Garrow  and  Walton  for  the  plaintiffs. 
Park  and  Lowes  for  the  defendants. 

[Atteratety  U^altm  and  fTiIt/birt] 


Same  Day. 


ment  the  partnedhip  c^fes  the  if  they  fend  any  fecurities  wlim^?& 

partners  become  diilin£t  perfons:  belonged  to  the  partnerihip  irmto  ^ 

they  are  tenants  in  common  of  the  world  after  {iich  diflblutfo^^ 

the  partnerihip   property  undif-  all  mud  join  -in  doing  fo.'^ 
pofed  of  from  that  period ;  and 


Smith  and  another  v.  Goss. 


r. ....      .    TPROVER  to  recover  the  value  of  certain  packages 

If  A.  fells  goo<!i       JL         *.  r        1  .  ^ 

to  B.  and  accord-  of  hardware. 

ing  to  B\  direc- 
tions  lends  them 

toc  a»*hirf-  On  the  iSthof  July  1807^  Scaife.  a  merchant  at 

him  faiwardfd  Newcaltle,  wrote  a   letter  to  the  plaintifre,  who  are 

•ftm  «'*/lhLZ  manufafturers  at  Birmmgham,  ordering  the  article  in 

£to^  ^im^jfffiiu  q^^ft^o^?  2md  directing  them  to  be  forwarded  to  him 

by  A.  at  Newcaftle,  either  by  way  of  London  or  Gainfborough, 

confignor  to  as  the  plaintiff  might  think  they  would  reach  him  the 

^Z/Xnt'dU  fooneft.     The  letter  concluded  by  faying,  "  If  they 

▼eftedby  the  ^re  feut  to  Loudon,  addrefs  them  to  the  care  of  J.  W. 

goods,  while  in  ' 

their  trwfit,        Gofs  (the  defendant).  Bull  Wharf,  with  directions  to 

being  atuched  by  ^  /'  ' 

procefi  oat  of  ihie  court  of  the  Mayor  of  London  tt  the  fuic  of  a  creditor  of  the  coofigoee* 

*  fend 

V      V 
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fend  them  by  the  firft  veffel  for  Newcaftle."  On  the 
9th  of  Auguft  the  plaintiffs  accordingly  fent  the  goods 
to  the  defendant  to  be  by  him  forwarded  to  Scaife,  and 
they  were  delivered  to  him  on  the  1 7th,  1 9th,  and  2  2d 
of  that  month.  On  the  24th  of  the  fame  month  the 
plaintiffs  received  a  letter  from  Scaife,  ftati»g  that  he 
had  become  infolvent,  and  that  he  declined  to  accept 
goods,  which  he  found  he  (hould  be  unable  to  pay 
for.  They  immediately  wrote  to  the  defendant  to 
flop  the  goods  on  their  account.  Tjje  defendant  in 
anfwer  informed  them  that  the  goods  were  attached 
in  his  hands  by  procefs  out  of  the  Mayor's  court  of 
London,  at  the  fuit  of  a  creditor  of  Scaife's,  and 
therefore  he  could  not  deliver  them  to  the  plaintiffs. 
In  fadk  this  procefs  of  attachment  was  ferved  upon  the 
defendant  on  the  i8th  of  Auguft,  when  a  part  only  of 
the  goods  had  arrived ;  and  as  he  refufed  to  allow  the 
plaintiffs  to  enter  an  appearance,  and  defend  the  attach- 
ment in  his  name  (which  they  had  offered  to  do)  in- 
terlocutory judgment  was  figned  againft  him  as  gami- 
fliee  on  the  loth  of  October,  and  final  judgment  was 
entered  up  on  the  1 1  th  of  December. 

% 

It  was  contended  that,  under  thefe  crrcumftances, 
an  aftion  could  nqt  be  fupported  at  the  fuit  of  the 
confignors  of  the  goods,  as  they  either  abfolutely 
reded  in  the  aflignees  of  Scaife,  or  at  any  rate  the 
right  to  ftop  them  in  iranfitu  was  fuperfeded  by  the 
attachment  in  the  Mayor's  court.     But 

Lord  Ellenborough  held  the  plaintiffs  entitir 
»d  to  recover  J  as  the  goods  having  been  fent  to  the 

U  4  defendant 


\ 
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defendant  for  th6  piii*pofe  of  being  forwarded 
to  NewcafUe,  were  merely  at  a  ftage  upon  tiadt 
tranfit,  and  could  not  be  confidered  as  having^  reached 
their  final  defUnation  when  at  the  wharfinger's  in  Lon- 
don,—He  alfo  held  that  the  right  of  the  vendors  to 
flop  in  trJkJitu  could  not  be  defeated  by  the  procefs 
out  of  the  Mayor's  coxut  at  the  fuit  of  the  attaching 
creditor,  who  could  have  no  greater  right  in  the  goods 
than  Scaife  himfelf.  The  vendor's  power  of  intercept- 
ing the  goods  was  the  elder  and  preferable  lien,  and 
not  fuperfeded  by  the  attachment^  any  more  than  it 
would  have  been  by  the  general  right  of  a  conunon  car- 
rier to  retain  all  his  cuflomer's  goods  for  his  general 
balance,  which  had  been  decided  againft  the  carrkn 

The  plaintiffs  therefore  had  a  verdid« 

The  Attorney  General  and  Marry  at  for  the  plaintifl^* 
Garrow  and  Efpincfffe  for  the  defendant. 


ft 

FiJSrDixonv.Baldwin^yEafty    7  T.  R.440.  —  Oppenhdm  tv 
k75.— Mills  f>.  Ball,  2  Bof.  &    Rufleil,  3  Bof.  ft  PuL  41.  Qnff 
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COURT  OF  COMMON  PLEAS. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


il         III     \„'^Jm^ 


Anscomb  v.  Shore.  Twrdir. 

Fcbtuii)  iC 

"T^HIS  TRras  a  fpecial  a£tion  on  the  cafe  for  detaining  An  aakm  on 

the  plaintiff's  cattle  in  the  pound,  after  a  tender  <rf  ne  foj  deuiibT 

amends  j  and  for  not  repairing  a  fence*  ^d**iro**'*i^ 

where  a  tender 

The.  firft  count  of  the  declaration^  after  dating  that  not  made  tiu 

the  defendant  had  diftramed   the  plaintiff's  cattle  "^r^^i!^\^ 

damage  feafant  in  a  clofe  of  the  defendant,  went  on  to  "„'^(j|^^^'f^ 

aver,  that  the  plaintiff  afterwards,  and  whilft  the  de-  not  be  rupporte^, 

fendant  was  in  poffeilion  of  one  of  the  faid  cattle,  under  o^  amends  h^ 

fuch  diftrefs  as  aforefaid,  to  wit,  on  &c.  at  &c.  ten-  ^^thelm.*" 

dered  and  offered  to  the  defendant,  in  fatisfaftion  and  pj>"n^w«  ?  « 

difcharge  of  the  faid  damage  and  of  the  coffs  and  totrythevaudaiy 

charges  of  the  faid  diftrefs,  a  certain  fum  of  money,  to  aafonof  repilvi 

wit  the  fum  of  los.  the  fame  being  then  and  there  a  ^  »«**^«  . 

fuffident  fum  to  fatisfy  and  difcharge  the  damage  ^/^^^y '^v  ^^ 
aforefaid,  together  with  all  the  cofts  and  charges  of  the 
laid  diftrefs}  and  the  plaintiff  then  and  there  requefted 
the  defendant  to  redeliver  and  reftore  the  faid  cattle  to 
the  plaintiff;  and  although  the  defendant  then  and 
there  could  and  might  and  ought  to  have  accepted 

and 
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and  received  the  faid  fum  of  money  from  the  plaintiflFy 
in  difcharge  of  fuch  damage,  cofts  and  charges,  and 
to  have  re-delivered  and  reftored  the  faid  cattle  to  the 
plaintiff;  yet  the  defendant  contriving  to  harrafk, 
opprefs  and  aggrieve  the  plaintiff  in  this  behalf,  did  not 
nor  would,  when  he  was  fo  requefted  as  aforefaid,  or 
at  any  other  time,  accept  or  receive  the  faid  fum  of 
money  from  the  plaintiff  in  fatisfafkion  and  difcharge 
of  the  faid  damage,  and  of  the  cofls  and  charges  of  the 
faid  diffarefs ;  but  kept  and  detained  the  faid  cow,  and 
refufed  to  reftore  or  redeliver  the  fame,  until  the 
plaintiff,  in  order  to  obtain  and  regain  pofleilion  of  his 
faid  cow,  was  forced  and  obliged  to  pay  to  the 
defendant,  a  greater  and  unreafonable  fum,  to  wit  the 
fum  of  5/.  5/-  for  the  fuppofed  damage  alleged  to 
have  been  done  by  the  faid  cattle,  as  laft  aforefaid, 
and  by  means  of  the  faid  detention,  &c.  the  (aid 
cattle  became  and  were  greatly  damaged,  &c. 

Sejij  Serjeant,  having  opened  the  cafe,  and  urged 
that  the  fum  tendered  exceeded  the  amount  of  the 
damage  aftually  donej  that  it  was  the  defendant's 
duty  to  have  accepted  it  by  way  of  amends  ;  that  al- 
though the  law  gave  the  fummary  remedy  of  diftrefe 
to  the  party  grieved,  it  was  only  for  the  purpofe  of 
compelling  fatisfafUon ;  that  the  detention  of  the 
cattle  after  an  offer  of  this  was  therefore  tortious  ;  and 
that  in  this  action  for  the  tort  the  plaintiff  would 
be  entitled,  at  any  rate,  to  recover  back  the  fum 
pf  five  guineas  which  he  had  been  illegally  forced 

to 
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pay  before  he  could  procure  the  reftoration  of  W» 
cattle  J — 

Sir  James  Mansfield,  C,  J.  afked  if  there  was 
any  precedent  for  fuch  an  aftion.  It  appeared  to  him 
Aat,  in  cafes  of  this  fort,  the  law  had  pointed  out  the 
fpecific  remedy  of  replevin,  which  the  party  grieved 
was  tx)und  to  purfue.  The  plaintiff  here  complained 
pf  his  cattle  being  detailed  from  him,  and  being  obliged 
to  pay  a  fum  of  money  to  redeem  them  j  whprea^  by 
fuing  out  a  replevin  he  might  have  got  them  back 
into  his  cuftody  almoft  immediately  after  they  were 
impounded.  But  it  would  be  a  dangerous  innovation, 
it  would  be  introducing  a  new  procefs  into  the  law, 
to  try  the  legality  of  diftreffes  in  an  aftion  fuch  as  this. 
He  believed,  indeed,  that  in  a  cafe  in  Cowper  this  very 
point  had  been  decided  (^). 

It  was  then  obferved,.  on  the  part  of  the  plaintiff, 
that  he  could  not  have  maintained  replevin,  as  the 


(tf)  Lbdonv. Hooper,  Gowp.  diftrefs  were  wrongful;  the  proi 

414,  in    which   his    Lordfhip,  per  remedy  being  trefpafs  or  re- 

then  practifing  in  the  court  of  plevin,  and  alTumpfit  being  confi- 

IHL  B.  was  couftfel  for  the  defen-  dered  an  unjuftifiab'e  attempt  to 

danty  andin  which  it  was  held  that  depnve  the  defendant  of  the  ad- 

9nw£6oTiformoneyhadandrecelv'  vantages  which  in  thofe  anions 

^d^  does  not  lie  to  recover  back  he  would  derive  from  thft  nilei 

money  paid  forthe  releafeof  cattle  of  fpecial  pleading* 


faken  damage  fealant,  though  thf 


teuder 
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tender  of  ^Lmends  had  not  been  made  till  after  the  cattle 
were  impounded. 

Sir  James  Mansfield. — If  fo,  there  is  an  end  of 
this  queftion.  After  the  cattle  were  impoimded,  every 
young  man  who  has  read  Cokc'-Littleton  knows,  the 
tender  came  too  late.  They  were  then  in  the  cuftodj 
of  the  law,  and  there  could  be  no  tort  committed  by 
the  defendant  in  detaining  them. 

The  plaindff's  counfel  argued,  that  though  the  tender  — 
came  too  late  to  render  the  taking  illegal,  or  to  hav< 
fupported  an  a£Uon  of  replevin,  ftill  the  defendant 
bound  to  accept  it  when  it  was  made,  and  to  have 
ftored  the  cattle,  which  coiUinued  under  his  coiitrools 
and  which  he  had,  in  fad,  reftored  after  eztortuig 
fum  of  money  from  the  plaintiff.     On  any  other  fup— 
pofition,  the  plaintiff  was  entirely  remedilefs,  wh^-» 
ever  oppreffion  had  been  praftifed  upon  him.     He 
could  not  maintain  replevin,  having  no  fufficient  jdea 
in  bar  to  the  defendant's  avowry ;  and  if  i  oo/.  had 
been  a&ed  from  him  he  muft  either  have  paid  it  or 
abandoned  his  cattle.    Nay,  according  to  this  doctrine, 
the  defendant  might  have  refufed  to  part  i^tdth  them  on 
,    any  terms.    But  it  was  impoifible  that  fuch  a  wfoi^ 
Ihould  be  without  a  remedy;  and  the  proper  remedy 
was  an  a^on  on  the  cafe. 


Sir  James  ManspIeld  faid,  that  after  the  cattle 
ir^ipounded  and  in  the  cuftody  of  the  law,    there 
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could  be  no  tort  on  the  part  of  the  defendant  in  de- 
taining them ;  and  therefore,  unlefs  there  was  evidence 
given  in  fupport  of  the  other  counts  of  the  declara- 
tion,  he  Ihould  nonfuit  the  plaintiff  (^i). 


{a)  Lord  Coke  in  a  few  words 
funu  up  the  law  upon  this  fubje6l 
with  great  perfpicuity,  and  re- 
moTes  the  difficulty  of  the  perfon 
whofe  cattle  are  rightfully  dif- 
trained  being  entirely  without  re- 
medy, if  the  diflrainor  refufes  to 
accept  of  reafonable  amends  ten- 
dered after  the  impounding. 
••  Note^  reader,  this  difference. 
That  tender  upon  the  land  before 
the  diftzeis  makes  the  diflrefs  tor- 
tious; tender  after  the  didrefs  and 
before  the  impounding  makes  the 
detainer  and  not  the  taking  wrong- 
ful ;  tender  after  the  impound- 
ing makes  neither  the  one  nor 
the  other  wrongful ;  for  thci\  it 
comet  too  late ;  becaufc  then 
the  caufe  is  put  to  the  trial  of 
tbe  law,  to  be  there  determined. 
JBui  afttr  the  iaw  has  determined 
Mif  and  the  avowant  has  return 
irrepUvifahle^  yet  if  the  plaintiff 
makes  him  a  fufficient  tender^  he 
nu^  have  an  adion  of  detinue  for 
tig  dftainfr  after:    or  he   may. 


upon  fatisfaOton  made  in  courtf 
have  a  *writ  for  the  delivery  of 
the  goods^**  jSfx  Carpenters  cafe, 
8  Co.  147  a.  So  Gilbert,  C.  B. 
fays,  "  The  detainer  is  unlaw- 
ful, where  the  avowant  hath 
return  irreplevifable,  and  the 
owner  of  the  beafls  tenders  all 
that  appears  to  be  due  on  the 
judgment  in  the  avowry ;  for 
though  by  the  judgment  the  re- 
turn is  made  irreplevifable,  yet 
that  is  no  final  condemnation  of 
the  bcafls  or  goods  diflrained ; 
they  are  dill  to  be  confidered  as 
pledges  in  the  hands  of  the 
avowant,  and  therefore  in  their 
own  nature  liable  to  a  redemp- 
tion upon  payment  or  fatisfac- 
tion  of  that  rent  or  damage^  for 
which  they  were  originally 
taken  "  Gilb.  Dift.  61.— Fide 
2  Inft.i07,-«-5  Co.  76  a.  Roberts 
V.  Young,  I  Brownl.  173.-^ 
Vafpor  V.  Edwards,  12  Mod. 
661. — Allen  V,  Bayley,  2  Lutw. 
1596. 


There 
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In  an  action  at 
the  fui(  of  a 
fenaot  cUiming 
'  •  right  of  com- 
mon ovfr  a 
piece  of  wade 
land,  againfl  the 
owiKir  of  an  ad. 
joining  clofe,  for 
HOC  repairing  an 
intervening 
feitce,  the  land - 
loraurderwhooi 
the  plaintiff 
holds  the  pre- 
snifes,  in  refpeft 
of  which  he 


There  were  other  counts  in  the  declaration,  fo^  .^ 
not  repairing  a  fence  between  v  certain  wafte  lane 
over  which  the  plaintiff  claimed  a  right  of  commoi 
and  the  defendant's  clofe ;  whereby  plaintiff's  tatt' 
depafturing  on  the  common,  efcaped  into  the  cIoC*^ 
and  plaintiff  was  put  to  great  inconvenience  air^-j 
expence  in  recovering  them  back. 


To  prove  this  right  of  common,  the  firft  witne/S 
called  was  the  perfon  under  whom  the  plaintiff  held 
c/MromnnrV   ^he   meffuage  and  premifes  in  refped  of  which  b^ 
wUnefrt^'^ro Je   claimed  the  right ;  and  who  coming  to  fwear  what  wajs 

for  the  advantage  of  his  reverfionary  ellate,  was,  upoxi 
argument,  rejefted  as  incompetent. 


the  right. 
"Neither  in  fucb 
an  a^ion  are 
otheri  who  hare 
a  fiinijar  right  of 
tommortf  com- 


,  ,   '.  a-         Several  other  witneffes  were  afterwards  called 

pctrnt  witnenei 

lor  thai  purpofc.   the  fame  point ;  all  of  whom  being  examined  on 

voire  dire^  appeared  themfelves  to  have  a  right 
common  over  the  land  in  queftion. 


Sir  James  Mansfield,  C  J.  held  them  likewife  to 
be  incompetent  witneffes  to  prove  the  plaintiff's  rigit 
of  common  ;  as  it  was  their  ihtereft  that  the  burthen 
of  repairing  the  fence  ftiould  be  thro>^Ti  upon  the  de- 
fendant ;  and  as  the  verdid  in  this  caufe  would  after* 
wards  be  evidence  between  the  commoners  and  die 
owner  of  the  adjoining  clofe. — ^His  lordfhip,  there- 
fore, direfted  a  nonfuit. 

Beftj    Sellorty    Serjeants,    and    Efpinafe   for  the 
plaintiff. 

5  Shepbtrd 


/ 
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Shepherd  and  Bayley^  Serjeants,  for  the  defendant. 


«♦« 


[Attoroiei,  VCaykr  and  Barttr,"] 


■   ■  I^M" 


A  rule  was  obtained  in  the 
infixing  term  to  fhew  caufe  why 
^his  nonfuit  fhould  not  be  fet 
^ide ;  but  was  afterwards  dif- 
charged^  the  judges  being  unani- 
saoufly  of  opinion  that  an  a^ion 


on  the  cafe  would  not  lie  for  re- 
fufing  to  deliver  up  the  cattle, 
and  that  the  witnefFes  adduced 
to  prove  the  right  of  common 
had  been  properly  reje6led  —  £// 
audivi. 


Mazzinghi  V.  Stephenson, 

TYEBT  on  bond.— Plea,  that  the  bond  was  given 
to  fecure  a  fum  of  money  won  by  the  plaintiff 
£rom  the  defendant  at  a  certain  game  called  faro. 

A  witnefs  for  the  defendant  ftated,  that  he  had 
delivered  to  the  plaintiff  a  bond  from  the  defendant, 
about  the  time  the  bond  upon  which  the  adkion  was 
brought  bore  date,  and  from  a  converfation  he  then 
had  with  the  plaintiff,  he  underftood  it  to  be  for  a 
gaming  debt,  but  whether  to  fecure  a  fum  of  money 
loft  ztfaroy  or  what  other  game,  he  could  not  fay. 

It  was  thereupon  contended  for  the  plaintiff,  that 
even  fuppofing  the  bond  fo  delivered  was  the  bond 
declared  upon,   there  was  no  evidence  that  it  was 

givea 


Feb.  10. 

If  the  defendant- 
pleads  to  an 
tdion  of  debt 
on  bond,  thac 
the  bond  wit 
given  fojr  raoncy 
won   by  gaming, 
tnd  fpe^ ifies  the 
uime  of  the 
gtroe  at  which 
the  noDfy  was 
won,  he  mu(t 
prove  that  the 
bond  was  given 
for  money  won 
at  the  particular 
game  ipccificd. 


>9>^ 
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ghren  for  money  loft  at  faroy  and  unlels  \i  was  prore^;^ 
to  have  been  fo  given  the  plaintiff  was  entitled  to  &> 
vcrdid,  the  iffue  being,  whether  it  was  for  money  lol 
at  that  particular  game.  ^ 

On  the  other  fide  it  was  faid,  that  the  name 
the  game  was  furplufage,   and  that  the  fubftanti 
part  of  the  iffuc  was,  whether  the  bond  was  given  ft 
money  loft  at  play. 


Sir  James  Mansfield,  C  /.  however,  held,  th 
the''game  \i^as  part  of  the  iffue,  and  direded  the  j 
that  if  they  fhould  be  of  opinion  that  the  bond 
queftion  was  that  which  the  witnefs  had  delivered, 
fiiould  ftill  find  for  the  plaintiff. 

And  the  plaintiff  had  a  verdi£t  accordingly* 


In  Calbornc  «y.  Stockdale, 
St  a.  493,  it  was  held,  that 
where  the  defendant  pleads  that 
the  bond  was  given  for  money 
won  at  play,  he  muft  (hew  at 
what  game  or  play  the  money 


was  loft ;  as  this  is  matter  ti 
law  and  not  merely  evidoior, 
and  the  court  ought  to  have  tbe 
means  of  judging  whether  it  im 
f  uch  gaming  as  is  contrary  to  tki 
ftatute. 


SfiUIRK 


^ 


I 
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Squire  v.  Tod  and  others.  same  Day, 

T^HIS  was  an  aftlon  for  money  had  and  received,  to  in  an  aaion  fbr 

recover  a  depofit  of  40A  paid  by  the  plaintiflF  to  KccZd^nth^ 

the  defendants,  upon  the  purchafe  of  certain  leafe-  ^^^^  •  p."'- 

hold  premifes  at  Clerkenwell.  the  vendor  ©^  an 

eflatr,  to  recover 
back  the  depofit. 

The  plaintiff  contended,  that  the  conditions  of  fale  ^^^llli'ti^nc 
had   not  been   complied    with  on  the   part  of  the  ^o^pJ'/d  ^»t»>, 

*  '^  the  defen<;ant, 

vendors,  is  they  could  not  make  a  good  title  to  a  ^r  >  judge's 

part  of  the  premifes ;  and  in  feveral  other  refpefts.  obtain  Tflnuu- 

It  appeared  that  the  firft  objeftion  was  the  only  one  g^und.  ^ 

before  pointed  out.  and  on  which  the  plaintiff  had  ^i'***  '^«  p'^'^r 

refilled  to  complete  the  purcnaie.  cover  back  the 

depofit;  to  which 
the  lat'er  will  h9 

Shepherd^  Serjeant,  for  the  defendjint,  contended,  Sd^^BlTt  ^f" 
that  this  was  the  only  objeftion  on  which  the  plaintiff  ^^^\^*^y. 
cou(d  now  infift.     The  defendants  had  never  heard   pi*|niiff  may 
of  any  other,  and  could  not  poffibly  come  prepared  to   toa  vcrtiift  by 
meet  others  now  ftarted  for  the  firft  time.  If  thefe  had  ^.'aalon  *?  !be 
been  before  pointed  out,  perhaps  fome  of  them  might  f,^°]*|IJ°"^  ^^^^^^ 
have  been  confidered  valid,  whereupon  the  depofit   »*niic  ned  to 
would  have  feeen  returned.     But  to  fuffer  a  purchafer  '  *° 

at  an  auftion  to  break  off  the  bargain  on  one  pre-r 
text,  and  then  at  the  trial  to  bring  forward  f refli  groimds 
fbr  his  breach  of  contraft,  would  only  be  to  entrap 
Jiofe  who  wiftied  to  deal  honeftly,  and  to  encourage 
xaud  and  litigation. 

Vol.  I.  X  Sir 
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Sir  JamesMansfieldC.  J.  faid,  the  defendant  might 
have  had  a  particular  of  the  grounds  on  which  the  plain- 
tiff fought  to  recover  back  the  depofit.  He  certainly  on 
being  applied  to,  in  a  cafe  like  this,  would  have  made 
an  order  for  fuch  a  particular,  and  would  have  con- 
fined the  plaintiff  to  the  grounds  ftatcd  in  it  at  the 
trial.  But  as  things  actually  flood,  he  conceived  the 
plaintiff  would  entitle  himfelf  to  a  return  of  the  de- 
pofit, on  proving  any  of  the  conditions  of  fale  to 
have  been  broken  on  the  part  of  the  defendants, 
uiileis  they  could  fhew  a  waiver  on  his  part.  The 
plaintiff  was  at .  liberty  to  fhew  that  the  contraft  was 
refcinded,  in  which  cafe  the  depofit  became  money 
had  and  received  to  his  ufe. 

The  caufe  was  afterwards  referred, 

V 

Mar/hallj  Serjeant,  and  Lawesy  for  the  plaintiff! 

Shepherd  and  Runningion^  Serjeants,  for  the   de* 
fondants. 

V 

[Attornies,  Hcllcwaj  and  Regers,1 


In  CoUctt   V.  Thompfon,  3  had  delivered  an  abflra6l,  which 

Bof.  and  Pul.  246,  which  was  was  **  infufficient,  defective,  and 

affumpfit  for  non-peiTormance  of  objc<^*onable,  "    the     court    of 

a  contradV  for  the  fale  of  a  houfe,  C.   P.    obliged  the  plaintiff*  to 

the  plaintiff  having  in  his  (irfl  give  a  particular  of  a'l  obje^ons 

count  alleged  tluit  the  defendant,  to  the  abflradl  on  which  he  meant 

who  was  to  make  a  good  title,  to  rc'y,  ariiing  from  matters  of 

fact, 
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aft,  but  faid  lie  was  not  bound  where  from  the  generality  of  the 

to  ilate  in  his  particular  aiiy  ob-  pleadings  the  parties  could  not 

jeftions   in    point    of    law. — It  othe^\^  ife  come  prepared  to  trial. 

feeras  now  fettled  that  a   par-  Fic/e  Tid.  Prac.  526,  7   4th  ed. 
ticular  may  be  had  in  every  cafe 


T 


WeTHERDEN    v.    ExMBDEN,  Feb/iV-''^* 

HIS   was  an  aclion   on  the  cafe  for  malicioufly   for'"  maitcious' 
holding  the  plaintifF  to  bail.  S'.tr'i:; 

B.  ihe  defendlant 
bad  no  caufe  of 

*  The  declaration,  after  dating  the  fuing  forth  of  a  ^^^^^  ^s^'"^ 

capias  ad  refpondcndinn  by  the  defendant,  indorfed  to  to  the  amount  of 

hold  the  plaintiff  to  bail  for  1880/.;  the  arreft  of  the  rcaMihat  a? 

^plaintiff  under  it  for  that  fum  ;  and  the  giving  of  a  Tm  abL^^e^h^ 

bail  bond  conditioned  for  his  appearance  at  the  return  ^""'  tiihough 

r       i_  •  •        J        1  r  n        •  not  ncirly  to  ihe 

01    the    writ — contained    the    lollowing    averment :  amount  fwom  to 

^'  Whereas  in  truth  and  in  fact  the  faid  defendant,  at  to  hoid'to  blii^j . 

<«  the  time  of  fuing  forth  the  faid  writ  and  of  the  [^^^.^p'o?,"""."' 

"faid  arreft  and  imprifonmcnt,  had  not  any  reafon-  a.  (houMhue 

*^  able  or  probable  caufe  of  aclion  agamft  the  faid  b.  for  maiici- 

*•  plaintiff  to  the  amount  of  10/.  or  upwards,  or  where-  Wm\o  b»i\"for 

"  by  or  for  which  he  tl)e  faid  plaintiff,  by  the  law  of  Jh«  wYsr'idi 

**  this  realm  or  by  the  practice  of  the  faid  court  of  ^'^''-   1^"^  »f  »n 

^*  our  faid  lord  the  King  of  the  Bench,  could  or  ought  largely. ind.b-ed 

co/^.onabjl^nctt 
of  accounts  and 
Bad  only  a  crofs  demand  upon  him  for  a  diff^rfnt  caufe  from  thi?  mentioned  in  the  affidaiii  to  hold 
ta   bail,  then  the  above  avrrmrnt    is  not  ftlfi6ed,  as  in   thit  cafe  A.  did  not  owe  B.  lol.  and  B» 
had  no  caufe  of  adlion  fur  vybich  he  could  lawfully  hold  A.  to  bail. 

X  2  "to 
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**  to  have  been  arrefled  or  holden  to  bail  as  afore-.. 
«« faid." 

* 

It  appeared  that  Embdcn  had  made  an  afEdavit^^ 
that  Witherden  was  indebted  to  him  in  the  fum  or^^ 
1880/.  and  upwards  for  money  had  and  receive 
and  money  paid^  laid  out,  and  expended ;  and  ths 
at  this  time  Embden  was  himfelf  indebted  to  WetH-j 
erden,  upon  a  balance  of  accounts,  upwards 
^000/. ;  but  that  Embden  had  then  a  demand  u] 
Witherden  to  the  amount  of  about  ippA  for  coi 
miflion  on  the  fale  of  timber. 

Shepherd^  Serjeant^  for  the  defendant,  contended^, 
that  under  thefe  circumftances  this  a6Hon  could  nor 
be  fupported.     The  exiftence  of  a  debt  of  1 00/.  due 
from  the  plaintiflF  to  the  defendant  completely  nega- 
tived the  averment  in  the  declaration,  that  the  de- 
fendant had  not  any  reafonable  or  probable  caufe  of 
adUon  againft  the  plaintiff  to  the  amount  of  lol.  or 
for  which  the  plaintiff  could  be  arrefled.     He  allowed 
that  malicioufly  holding  a  perfon  to  bail  for  a  larger 
fum  than  was  due  would  be  actionable,  and  that  if 
this  had  been  done  in  the  prefent  cafe,  the  declaration 
might  have  been  fo  framed  as  to  embrace  it.     But 
the  injury  complained  of  was^  being  arrefled,  not  for  a 
•  larger  fum  than  was  due  from  the  plaintiff,  but  when 

he  owed  no  fum  for  which  he  could  have  been  ar- 
refled Jit  all.  That  was  clearly  a  charge  quite  of  a 
different  nature  from  the  other,  and  to  meet  it  the 
defendant  was  called  upon  to  come  prepared  witl| 
quite  different  evidence. — ^I'his  very  point  had  been 

decided 
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decided  in  the  cafe  of  Wilkinfon  v.  Mawbey^  Bart. 
which  he  believed  was  not  in  print,  but  in  which  he 
had   himfelf  been  counfel   for  the  plaintiff,   and  of 
which    from    particular    circumftances    he    had    a 
very   accurate  recollection*      That  likewife  was   ijn 
a&k)n  for  a  malicious  arreft,   and  the   declaration 
averred  that  the  defendant  had  no  caufeof  aftionagainft 
the  plaintiff,  for  which   the  latter  was  liable  to  be 
held  to  bail.    At  the  trial,  which  came  on  before 
the  late  Mr.  Juftice  Gould  at  the  Surrey  Affizes,  it 
was  proved  that  the  defendant.  Sir  Jofeph  Mawbey, 
had  malicioufly  held  the  plaintiff  to  bail  for  a  far 
larger  fum  than  was  due,  but  that  the  plaintiff  at  that 
time  owed  him  fomewhere  about  1 2/.     Gould j  J.  al- 
lowed the  trial  to  proceed,  and  the  plaintiff  recovered 
a  verdifl;  with  very  heavy  -  damages.     This  verdi6V, 
however,  was  afterwards  fet  afide  by  the  cpurt  of 
K.  B.  upon  the  ground  that  the  plaintiff  had  not 
proved  the  injury  of  which  he  complained  in  his  de- 
claration* 

Beji^  Serjeant,  contended,  that  the  averment  was 
immaterial  and  might  be  rejefted'  as  furplufage.  It 
wou)d  have  been  enough  for  the  plaintiff  to  have  de- 
clared that  the  defendant  malicioufly,  and  without  any 
reafonable  or  probable  caufe,  held  him  to  bail  for 
1 8S0/.  without  adding  that  no  fum  to  the  amount  of 
tot.  was  really  due.  And  there  could  be  no  doubt 
ibax  the  evidence  which  had  been  adduced  would 
have  fupported  fuch  a  declaration  ;  as  even  allowing 
the  plaintiff  to  have  owed  the  defendant  100/.,  that 
debt  a^orded  no  probable  caufe  for  holding  the  plain- 

X  3  tiff 
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tiff  to  bail  for  iS8o/.  and  could  not  rebut  the  pre- 
fumption  of  malice  which  fuch  condud  neceffarily 
raifed.  Befides,  it  could  not  be  faid  that  the  defend- 
ant had  a  caufe  of  aftion  againft  the  plaintiff  to  the 
amount  of  i  o/.  for  which  he  could  legally  hold  him 
to  bail,  as  he  hinifelf  then  owed  the  plaintiff  upwards 
of  2,000/. 

Sir  James  Mansfield  feemed  to  acquiefce  in  the 
authority  of  Wilkinfon  v.  Maivbey  ;  but  thought  that 
the  defendant's  demand  for  commiflion  was,  neverthe- 
lefs,  no  fufficient  anfwer  to  the  adHon  in  its  prefent 
fliape.  The  affidavit  was  for  money  had  and  received 
and  money  paid,  not  for  money  due  as  commiflion 
on  the  fale  of  timber ;  and  this  demand,  though  a 
fet  off  to  a  certain  extent,  conftituted  no  debt  for 
which  he  could  lawfully  hold  the  plaintiff  to  bail, 
there  being  a  very  large  balance  againft  him  on  the 
general  fettlement  of  accounts. 

* 

The   jury  found  a  verdid  for  the  plaintiff,    with 

2ccL  damages. 

Be^y  Onjlowy  Serjeants,  and  Abbott  for  the  plain- 
tiff. 

Shepherdj  Serjeant,  and  Wigley  for  the  defendant. 

[Attorn'C*,  Rogert  and  Bijbop.l 


*«  If  one  has  a  caufe  of  a£lioii     *^  a  latitat  for  a  very  great  fum^ . 
^<  to  a  fma;l  fum  and  take  out    ^<  an  adtioii  ou  tlie  cafe  lies  ;  but 
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*'then  'tis  not  enough  to  de- 
clare generally,  that  he  brought 
an  a6iion  agrainft  him,  ^x  ma' 
**  liciat  et  fine  caufa^  per  quod  he 
•*  put  him  to  great  charge,  &c. 
"  but  he  mull  (hew  the  grievance 
'*  fpecially  as  in  Std,  424  fc* 
*'  whereas  he  owed  him,  the  de- 
*'  fendant,  100/.  he  fued  him  for 
*'  500/.  and  to  IiindtT  him  from 
«  bail,   affirmed  to  the    fherifF 


" ^ool,  was  due;  per  quod  he 
**  was  imprifoned  for  want  of 
<'  bail.  "  Per  Cur.  in  Savil  v. 
Roberts,  i  Salk.  14.  Fideetiam 
Robins  v..  Robins,  i  Salk.  15. 
I  Ld.  Raym  503.  S.  C.  Schci- 
bel  V.  Fairbaim,  i  Bof  &  Pul. 
388.  Gibfon  V  Chator?,  2  Bof. 
&  PuL  129.  Jacklon  v.  Bur- 
leigh, 3  Efp.  Caf.  34. 
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SITTINGS  AFTER  TERM  IN  LONDON. 


T-«-     ..f  ^.  ,.^~    >.>^^ 


Feoruary  I9f 


Evans  i;,  Bennett, 


IffZl^^^""'  INDEBITATUS  affumpfit  for  plainriff's  wages  a^  a 
^^^;^;^J,^f;^;  manner  on  board  the  defendant's  fhip,  called  the 
between  the        Marv  Shuball,  on  a  voyage  to  the  Southern  whale 

captain  nf  t  fliip  '  /    o 

mod  the  mariners,   fifhcry,  aiid  back  to   th6  port  of  London;  with  the 

vrhereby,  in  con-        r      i  ^ 

6aerttion  of ihdr  ufual  Hioney  counts. 

ferfing  ftUhfully 
In  1  61hing  voy, 

age  to  the  South       The  plaintiflf  having  civen  in  evidence  certain  arti- 

Seas  and  back  ,  ^  *^  ,        r     i      »  i  .  r 

•gain,  thry  were  clcs  01  agreement,  under  leal^  between  the  captain  of 

clr^LiTirj^Tf *  this  fhip,  and  the  plaintiff  .together  with  the  other 

^^thtcl"!^*  mariners;  whereby  it  was  agreed  that  they  fhould 

brought  borne,  ferve  faithfully   during  the  voyage  out  and  home; 

mt,  t*  owner  of  that  if  any  of  them  deferted,  they  fliould  forfeit  all 

the  {hip.wat  ap.  j^^j^^f^^  fj.Qjj^  ^j^^  voyage ;    that  the  cargo  fhould  be 

fold  fix  weeks  after  the  fhip  returned,  or  if  not  fold, 
fhould  be  valued,  when  each  mariner  fhould  receive 
that  proportion  of  the  net  proceeds  marked  againft 
his  name^  that  the  defendant,  as  owner  of  the  fhip, 
fhould  be  nominated  their  agent  to  difpofe  of  the  cargo 
for  the  benefit  of  all  parties  concerned ;  and  that  the 
officers  and  feamen  fhould  receive  a  proportional  fhare 
of  all  prizes  taken  during  the  voyage ; — 

diip'^iiedofthe 

C4rgo,   and   that  the  price  of  ie  had  come  to  hU  bands;  without  eridence  of  an  acknowledgment  cb at 

cht  pUiotiff  baldODC  bu  duty  during  the  toy  age,  and  waa  eouiUd  to  bit  ftipulatcd  (hare  of  the  proceedi. 

Shepherd 


pointed  agent  to 
difpofe  ol  the 
c^rgo  for  the 
benefit  of  all 
concerned;  held 
that  money  bad 
ttnJ  rectiVid 
would  nut  lie 
againft  the  de- 
icnd4nt  to  re* 
cove^  the  plaio- 
dfTa  fhaVe  of 
thenetproceedf, 
on  proof  that  the 
defendant  had 
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Shepherd  and  Bejt^  Serjeants,  of  counfel  for  the  de« 
fendant,  objeded  that  the  a£tion  had  been  mis-con- 
ceived, and  that  the  plaintiff  ihould  have  declared 
fpecially  on  this  agreement.  ITiere  was  clearly  no 
fum  of  money  due  as  wages;  for  the  plaintiff,  accord- 
ing to  the  ufual  way  in  fiihing  voyages  to  the  fouth 
feas,  was  to  receive  a  (hare  of  the  produce  of  the  cargo, 
and  was,  in  fad:,  a  partner  in  the  adventure.  Nor 
could  he  recover  this  fliare  as  money  had  and  received 
to  his  ufe ;  as  there  had  been  no  liquidation  of  ac- 
counts, and  no  acknowledgment  of  any  fum  being 
due  to  him.  In  a  declaration  on  the  agreement,  the 
plaintiff  muft  have  averred  that  he  performed  his  duty 
on  board  the  (hip ;  and  this  was  an  attempt  to  get  rid 
of  the  proof  neceffary  to  fupport  fuch  an  averment. 
Befides,  the  defendant  could  here  have  no  notice  of 
the  plaintiff's  caufe  of  action,  and  could  not  come 
prepared  to  refift  it,  however  groundlefs  it  might  be ; 
and  where  there  had  been  fpecial  articles  under  feal, 
this  was  the  firft  inftance  of  indebitatus  affumpfit 
being  brought  to  recover  a  Ihare  of  the  profits  of 
the  voyage. 

Vaughan^  Serjeant,  and  Wigley^  on  the  other  fide, 
allowed  they  could  not  go  on  the  count  for  wages ; 
but  contended  that  the  plaintiff  was  entitled  to  recover 
under  the  count  for  money  had  and  received.  They 
could  prove  that  the  cargo  had  been  fold  by  the  de- 
fendant, and  that  he  had  received  the  price  of  it.  By 
the  articles  themfelves  he  was  appointed  agent  for 
this  purpofe.  Therefore  he  flood  in  the  fame  fitua- 
tion  as  a  prize  agent,  and  it  was  only  neceffary  for  the 

plaintiff 


i 
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plamtifF  to  make  out  a  title  to  a  part  of  the  money  in 
his  hands.  The  defendant  was  not  a  party  to  the 
agreement;  and  although  the  captain  might  have 
been  fued  upon  it,  it  was  flill  open  to  the  plaintiff  to 
take  liis  remedy  againft  the  owner. 

Sir  James  Mansfield,  C.  J. — ^There  is  no  doubt 
that  the  plaintiff  would  here  be  obliged  to  prove  that 
he  did  his  duty  on  board  the  fhip:  but  the  count  for  , 
money  had  and  received  (to  which  alone  we  can  look) 
gives  no   hint  of  this,   and   afford^  no   fort  of  in-! 
formation   as  to   the  nature  of  the  demand.     The 
plaintiff  claims  a  certain  proportion  of  the  proceeds  of 
a  voyage,  in  confidcration  of  having  done  his  duty  as  a 
mariner,  according  to  the  ftipulations  of  an  agreement 
entered  into  between  him  and  the  captain  of  the  fhip. 
Ought  he  not  then  to  have  declared  upon  this  agree- 
ment?   The  cargo  may  have  been  fold  by  the  defend- 
ant; but  its  produce,  as  foon  as  received,  does  not  be- 
co'-iic  money  in  liis  hands  appropriated  to  the  ufe  of 
the  marmcrs.     If  it  can  be  proved  that  he  has  admit- 
ted that  the  plaintiff  did  his  duty  properly  during  the 
voyage,  and  that  he  is  entitled  to  a  fhare  of  the  pro- 
ceeds, money  had  and  received  may  do;  otherwife,  I 
think  there  Ihould  have  been  a  fpecial  declaration. 

No  evidence  of  this  kind  being  offered,  his  Lord- 

fliip  dircclcd  a  nonfuit. 

Vaughiin.  Serjeant,  and  Wigley^  for  the  plaintiff. 

Shepherd 
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Sbep/jerd and  Beji^  Serjeants,  for  the  defendant. 


[Attornicfy  llMl  and  WegtnerS^ 


■*•« 


The  general  rule  feems  to  be, 
that  where  the  contraft,  which 
18  the  foundation  of  the  ad^ion, 
18  contained  in  a  deed,  the  deed 
muft  be  declared  upon,  although 
without  the  exiftence  of  any 
deed,  the  fadls  of  the  cafe  would 
have  fupported  a  general  action 
of  debt  or  Indebitatus  ajfumpfit* 
Thus  where  there  has  been  a 
charter  party  of  affreightment,  the 
plaintiff  cannot  declare  in  debt 
generally  and  give  the  deed  in 
evidence.  Atty  v.  Parifh,  i  New. 
Rep.  104.  But  indebitatus  af- 
fumfftt    will   lie   for   neceffariea 


fupplied  to  the  defendant's  wife, 
where  the  hufband  and  wife  have 
feparated  by  deed,  and  he  does 
not  pay  her  the  ftipulated  allow- 
ance ;  although  the  plaintiff  as 
truflee  under  the  deed  of  fepara, 
tion  had  another  remedy ,by  fuing 
the  defendant  upon  a  covenant 
therein,  to  pay  to  his  wife  or 
fuch  perfon  as  fhe  fhould  ap* 
point,  a  certain  weekly  allowance 
during  their  feparation.  Nurfe 
vj  Craig,  2  New.  Rep.  148. 
Vide  Com.  Dig.  tit.  "  APAon 
upon  the  cafe  upon  ajfumpfit  ,^*- 
(H.  3). — Wms.  Saund.  352. 


Crosby  'L'.  Percy.  Sam;day. 

ASSUMPSIT  upon  a  fpecial  agreement,  bv  which  An  aiTignee  of . 

^  ^  ^  ^     '      ^  ^  Icafc,  to  (how  hij 

the  defendant  agreed  to  purchafe  of  the  plaintiff  »nt«f*ft  »« t^c 

the  refidue  of  a  term  in  a  public  houTe,     The  plain-  bo-md  io  provs 

tiff  was  the  third  or  fourth  afTignee  of  the  term,  and  it  Z  tcTc^an?  1 

ivas  contended  by  his  counfcL  that  he  need  onlv  prove  ^^"^  ^^^''^  •^" 

•^  ^  'A  fj^n  meats. 

the  execuaon  of  the  lall  affignment. — But 


8 
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Sir  James  Mansfielo,  C.J.  held  that  the  leafc 
and  all  the  mefhe  ailignpients  muft  be  proved  (^a:). 

Whit  foflicisnt  To  provc  pile  of  the  aflignments  evidence  was  given 
ttteS^iit^^fs  that  inqxiiry  had  been  made  after  the  fubfcribing 
to  •  ^d  beios     ^tneffes  two  days  before  the  trial,  as  well  at  his  own 

out  of  the  coun-  J       ^  ' 

try,  to  Jet  in  eTi-  houfc  as  at  that  of  his  father  and  the  neighbours;  the 

deaceof  hit  i»i_-  ••  i'i_i_j 

WfldwritjAg.       anfwer  to  which  inqmnes  was,  that  he  had  run  away. 

The  Chief  Justice,  upon  this,  received  evidence 
of  his  handwriting. 

And  the  plaintiff  had  a  verdid. 


( j)  But  in  an  a6iion  againfl  a  cient  evidence  of  the  affigimienU 

leflee  bythe  afCgnee  of  the  rever-  Doe  v.  Parker,  Cor.  JLord  E^n« 

iion,  proof  of  the  lefTee  having  yon,  Stafford  Sum.   AIL  i'fi%% 

paid  rent  to  the  aflignee  is  fuffi*  Peak.  Law  £v.  267. 


HOME 
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At  Chelmsford— -CoRAii  Heath,  J, 


ss 


Newman  Esq.  v.  Morgan^  Turfdiy, 

March  8. 

TTHIS  was  a  fpeclal  adion  on  the  cafe  againft  the  Before  fettior 

farmer  of  the   tithes   of  the  parifli  of  Hom-  tuy^the^upier 

church,   in   the  county  of  Effex,    for  not  carrying  ^^^IfJ^. 

away  the  tithe  of  hay,  which  had  grown  on  certain  "?**"  *"y  ^  '*" 

clofes  within  the  parifli  occupied  by  the  plaintiflf,  «hrow  it  abro«a 

*^  '^  -f  *^  from  the  (wtth9 

and  gather  it 

The  queftion  between  the  parties  was,  whether  the  lXth^*'o"^ 
tithe  had  been  fet  out  in  ^  proper  ftage  of  making  "•J".''?^** 
the  grafs  into   hay.  —  The  witneffes  ftated,  that  it  which!  the  nthe 

^  '      '    ^  1  r  *  j»^i  !•  iatobe  fet  but. 

was  put  mto  cocks,   fome  immediately  upon  bemg  tndtbeparfon 
mowe4>  fome  a  day  or  two  after,  but  all  of  it  di-  ^^^^  *i^y. 
redly  out  of  the  fwathe  made  by  the  mower.     The 
tenth  of  thefe  cocks  was  then  fet  out,  of  whiqii  the 
defendant  had  due  notice. 

V 

Heath,  J.  exprefling  a  ftrong  opinion  that  thq 
pccui»er  of  the  land  is  bound  to  make  the  hay  to 
9L  ceitain  degree }  b€;forQ  fetting  out  the  tithe, — 
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Garrowy  for  the  plaintiff,  contended,  that  though 
there  might  be  fuch  a  cuftom  in  particular  parifhes^ 
in  general  the  parifhioners  were  only  bound  to  cut 
grafs,  and  to  lay'  it  into  heaps  or  cocks,  and  that  the 
parfon  hirnfelf  muft  make  his  tithe  into  hay.  Where  a 
contrary  cuftom  prevailed,  the  parfon  was  only  entitled 
to  the  eleventh  cock,  or  fome  peculiar  advantage  was 
given  to  the  parifhioners, — fuch  as  that  the  aftermath 
fliould  be  free  from  tithe,  as  a  confideration  for  the 
trouble  caft  upon  them.  The  general  principle  of 
tithing  was,  that  the  tithe-owner  fhould  have  the 
tenth  part  of  the  produce,  upon  its  being  feparated 
from  the  foil ;  and  if  the  hay  was  to  be  made  for  him, 
it  might  as  well  be  contended,  that  he  had  a  right 
to  have  his  com  thrcfhed  and  ground  into  meal. 
The  cafe  of  Fox  v.  Ayde^  i  P.  Wms,  522.  ^was 
exprefsly  in  point ;  where  it  being  contended  that 
the  parifhioners  de  jure  ought  to  make  the  grafs  into 
hay,  **  the  lord  Chancellor  Kirig  declared  the  law  to 
be  otherwife,  and  .interrupted  the  counfel  when  they 
began  to  fpeak  to  tliis,  faying  that  all  the  parifhioners 
were  bound  to  do  was,  to  cut  down  the  grafs  and 
divide  it  into  ten  parts,  after  which  the  parfon  was  to 
make  it  into  hay.** 

Heath,  J.  That  cafe  has  been  over-ruled.  There' 
is  no  doubt  that  at  common  law  and  without  any 
cuflom,  the  hay  mufl  be  partly  made  before  the  tithe 
is  fet  out.  The  parifhioners  cannot  put  the  grafs  into 
cocks  which  are  to  be  tithed,  immediately  from  the 
iVathe.    They  mufl  firfl  tedd  it,  i.  e.  throw  it  abroad 

from 
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from  the  fwathe  and  afterwards  gather  it  together 
again.  Then  it  being  piit  into  grafs  cocks,  the  tithe 
may  be  fet  out ;  after  which  the  parfon  comes  upon 
the  ground,  throws  it  abroad  from  the  cock  and 
completely  makes  it  into  hay  («).  •  But  it  muft  firft'be 
tedded  by  the  occupier  of  the  foil. — This  is  not  a 
hafty  opinion.  I  have  converfed  on  the  fubjccl  with 
the  Barons  of  the  Exchequer  and  the  other  judges, 
and  I  feike  the  law  to  be  quite  fettled  as  I  have  laid  it 
down.     The  plaintiff  muft  be  nojifulted. 


'  In  the  enfuing  term  the  court  of  K.  B.  granted  a 
mle  to  fhew  caufe  why  there  *  fliould  not  be  a  new 
trial  in  this  cafe ;  but  caufe  being  Ihewn^  they  were 
mianimoufly  of  opinion  that  the  nonfuit  was  right. 
£bhl  Ellenborouch  faid  the  tithe  w^as  to  be  fet 
oirt  in  the  firft  ftage  of  the  procefs  of  making  the 
grafs  into  hay^  not  of  making  it  into  dung.  Generally  it 
MiFouId  be  extremely  injurious  to  the  hay  to  be  put 
into^grafs  cocks  without  being  tedded.  Therefore  the 
•  gaieral  rule  was,  that  tedding  is  nec'eflary.  If  in  any 
pairticulai:  cafe,  from  the  'ftate  bfthe  crop,  this  pro- 
Cefs  fhould  not  be  required,  that  muft  be  prov- 
ed by  the  occupier;  and  as  no  fuch  evidence  had 
been  'given  here,  it  muft'  be  taken  that  tedding  was 


(fl)  It  has  been  decided  that  lands  which  produce  it.  Crabb 
the  parfon  has  a  right  to  make  v,  Hayne,  A.  D  1742.  Scac. 
)lis  tithe  grafs  into  hay  on  tlie     Decree-book j  fo   524. 

requifitc. 


i»* 
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requifite,  and,  therefore,  that   the  tithe  had  beea 
improperly  fet  out*^ 

Rule  nifi  difcbarged  (a). 

Garrow  and  Marrjat  for  the  plaintiff. 

Shepherd  and  Bejiy  Serjeants,  for  the  defendant* 

[Attoniiesy  B^u  and  M»rgaiu\ 


[a)  Theeftablifhedrulefeemsto 
be  that  the  tithe  fhall  be  fevered 
from  the  other  nine  parts  and  de- 
livered over  to  the  par8on»  as  foon 
as  this  feparation  cau  take  place 
according  to  theorder  of  good  huf- 
bandry^and  without  prejudice  to 
the  fubject  matter  to  be  tithed. 
Thus  hops  are  titheable  by  the 
meafure^  after  they  are  picked^ 
and  a  cuflom  to  fet  out  the  tithe 
of  them  by  the  tenth  row  or  tenth 
hilly  leaving  the  bends  uncut  and 
the  polls  ftandingy  is  void,  filifs 
9,ChandIer4Gwillim^625.  Wal- 
ton V.  Tyers^  ib.  841 .  Knight 
9.  Halfcyi  ib.  1531*  Potatoes 
are  tobe  tithed  immediately  upon 
l^eingdug^on  the  fpot  where  they 


grew.  Bofworth  v. 
ib.  mo.  If  a  few  tanagm  are 
gathered  at  a  time,  the  pnfian 
fliall  have  every  tenth  turnip  | 
but  if  a  whole  field  be  gathered 
at  one  time,  they  muft  be  {let  out 
in  heaps  and  the  parfon  fliaU  have 
every  tenth  heap.  Be^umaot  «• 
Shilcoty  ib.  944.  So  with  re* 
gard  to  animals,  calves  are  tith« 
able  when  they  are  fit  to  be  taken 
from  the  cow  to  be  fold  or  killed« 
Kenyon  v  Weft,  ib.  541  ;  1^ 
lambs  when  they  can  live  with- 
out the  dam*  and  when  the  oc- 
cupier weans  his  own  lamba,  and 
not  fooner.  Croft  v.  Bfadke,  ib. 
530.  FuU  3  Bum's  Ecd.  Law, 
440.  I)  2» 


Rogers 
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ROOERS  AKD  OTitEltS  1;.  AlLEM*  Wedrtfaty, 

'T'RESPASS  for  breaking  and  entering  the  feveral  To  prote  •  i>f«- 

oyfter  fifhery  of  the  plaintiffs  in  a  certain  river  fiLrJ^L'lppLi- 

called  Bumham  river  j  and  in  divers  parts  of  the  J^^^^^ucSltit 

faid  fiihery,  to    wit   &c.    [[naming  four  places    in  ^^  **»«  ^^^^ 

Bu^rnham  river]    filhing  and   dredging    for  oyfters,  theiordiof 

&c.     A  fecond  count  charged  the   defendant  with  conSlmi'on'of 

fifhing  and    dredging    for   oyfters    in  divers  parts  "i'tr'heAiJr 

of  the    fifliery,    between    a    certain    place   in  the  «f'«««evi- 

Tnrer  called    Clayclods,    and  a  certain  other  place  proo/ofthe  reon 

in  the  faid  river  called   Rayfand.    The  laft  count  ,^;eirih;c  f„^Jll 

vms  treneral,   ftatine  that   the  defendant  broke  and  """.^•'^  ^ 

i  •  1  r  1  n  /»/r  p»d  in  modern 

entered  a  certain  other  feveral   oyiler   nlhery,  and  timet, orib« 

alfo  a  certain  free  fifhery  of  the  plaintiffs. — ^Pleas,  m^'hl^«! 

I.  the  general  iffue;  2.— after  averring  the  different  t'^^^o^JItTrihi*  « 

fiflieries  mentioned  in  the  declaration  to  be  the  fame,  <>'•'  *^«  ^^"7- 

chat  the  place  in  which  &c.  is  a  navigable  river,  and 

arm  of  the  fea,  in  which  all  the  King's  fubjefts  have 

H  right  to  fifli  and  dredge  for  oyfters. — ^The  plaintiffs 

in  their  replication  to   the  laft  plea  prefcribed  (^z) 

under  the  perfons  feized  in  fee  of  the  manor  of  Bum- 

|>am,  for  **  the  fole,  feveral,  and  exclufive  liberty  and 

privilege  of  fifliing  for,  taking,  and  carrying  away  all 

oyfters  and  oyfter  fpats  in  and  upon  the  faid  feveral 

farts  of  the  faid  f/hery^  in  which,  ^c.  in  the  faid  de* 


(j)  Mayor  of  Opford  v.  Richardfon,  4  T.  R.  437.  2  H.  Bl.  i8il. 

Vol.  L  Y  flaration 


-s 


3fo  HOME  circuit; 

claratio7i  particularly  mentioned,  as  to  the  faid  manor 
belonging  and  appertaining/'— Rejoinder,  traverfing 
this  prefcription ;  and  iffue  thereupon. 

An  inquifitio  poji  mortem,  and  fevgral  other  docu- 
ments from  the  1  ower  of  London  being  put  in,  to 
Ihew  that  in  very  early  times  there  had  been  a  fUhery 
at  the  mouth  of  the  Burnham  river  held  by  the 
Fitzwalters,  the  anceftors  of  the  femily  now  in  poflef- 
fion,  as  parcel  of  the  manor  of  Burnham ;  and  three 
judgments  being  proved^  which  had  been  obtained 
in  the  reigns  of  Charles  1.  and  Charles  II.  by  the 
lords  of  the  manor  of  Burnham,  in  a£tions  for  break- 
and  entering  their  feveral  fifhery  in  the  Bum^ 
ham  river  (^?);  in  further  fupport  of  the.prefcriptivc 
right,  certain  licences  were  offered  in  evidence,  which 
appeared  on  the  court  rolls  of  the  manor,  and  bore 
date  from  the  year  1 66 1,  downwards  to  the  end  of  the 
17th.  century;  whereby  the  lords  of  the  manor,  in 
confideration  of  certain  rents,  had  granted  the  liberty 
of  fifhing  and  dredging  for  oyfters  in  their  fevenJ 
fifhery  in  the  Burnham  river,  referving  to  themfelves 
the  exclufiye  right  to  ail  floating  fifli  therein. 

The  defendant's  counfel  objefted  to  the  admifEbiUfy 
of  the  licences  as  evidence,  unlefs  it  fhould  appear  by 
bailiff^s  accounts,  or  otlierw  ife,  that  rent  had  actually 
been  paid  under  them ;  urging  that  if  they  could  be  re- 
ceived without  this,  it  would  be  eafy  to  manufadure 


■»  ■  « 


(tf)  Reed  9.  Jackibn,  i  £a{l»  355, 

evidence 
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.  evidence  which  now,  or  at  fome  future  time,  might 
eftablifh  an  unfounded  claim,  to  the  injury  of  fome 
other  individual,  or  to  the  exclufion  of  the  public. 

Heath,  J.  faid,  he  could  not  diflinguifh  thefe  li- 
cences from  old  leafes,  which  were  always  received  in 
evidence,  in  favour  of  thofe  claiming  under  the  le(Ibrs« 
"Uor  did  he  think  it  neceflary  to  prove  payment  und^r 
the  licences,  as  they  were  of  fuch  an  ancient  date  that 
it  could  not  reafonably  be  fuppofed  that  evidence  of 
fuch  payments  was  ftill  preferved.  However,  to  give 
any  Iveight  to  thefe  licences,  it  muft  be  (hewn  that  in 
later  times  payments  had  been  made  under  licences 
of  the  fame  kind,  or  that  the  lords  of  the  manor  had 
cxercifed  other  a£ts  of  ownerfhip  over  the  fifhery, 
nrhich  had  been  acquiefced  in  {a^  ' 

After  the  licences,  a  regular  fet  of  leafes,  or  agree- 
tttentsfor  leafes,  of  the  oylter  fifhery  during  the  whole 
ofthelaft  dentury  were  produced,  and  it  appeared 
'  that  for  the  lait  forty  years  rent  had  regularly  beejl 
paid  under  them.  It  was  likewife  proved,  that  as  far 
back  as  dould  be  remembered  by  the  oldeft  witneffes, 
\7hen  ftrangers  canie  to  dredge  for  oyfters  within  the 
limits  of  the  fifhery,  they  had  conflantly  been  driven 
dS  by  a  watchman  kept  for  that  purpofe.— The 
plaintifl'*s  Cafe  being  dofed-i— 


(a)  ^^^  Roe  «t.  d.  Beebbee  Stead   v.    Heaton    ib,    669.-«- 

«.  Parker,  5  T.  R.  26. — Barry  Outram  v.  Morewood,  5  T.  R» 

if.  Bi:bbing4on,   4   T.  R.  514.  12 1. 

Y  2                           Several 


3}' 


A  prcftnptjve 


A  0rf 


ngUi  CO  a  feveial 
lilhery  in  a  na- 
▼igmbleriveriray 
paft  as  appurte- 
IMOC  to  a  aianor. 


Aright  of  fiftery 
u  ditifable,  and 
May  be  loft  at 
CO  ptfttand  i^re- 
ItrtedaB  to  p»iu 
Theftfoic  an  ex* 
clttfive  right  to 
dredge  for  oy  A  era 
in  a  navigable 
rWcr  Kay  fub. 
£ft  at  appurte- 
nant to  a  manoTy 
altboogbk  be 
lawfnlforalltbt 
King*!  fubiedt 
to  catch  floating 
JAthcrcio* 


Home  ciRCUiTr 

Several  grounds  of  defence  were  oppofed  to  it.»*-Ia 
the  firft  place  it  was  ftrenuoufly  ccmtended  that  a  grant 
from  the  crown  ought  to  have  been  produced^  and 
that  a  feveral  fifhery  m  a  navigable  river  could  not  pa& 
as  appurtenant  to  a  manor.— But 

Heath^  J.  faidy  there  was  no  authority  for  thb 
fuppofition,  and  that  the  fifliery  might  well  pa&  as  w^ 
appurtenance  of  the  manor(tf). 

The  defendant  afterwards  gave  in  evidence  that  alF 
who  chofe  had  been  accuftomed  to  fifh  in  the  Bum*' 
ham  river  for  all  forts  of  floating  fiih,  without  any 
interruption.     It  was    therefore  contended   on  his^ 

part. 


(41)  A  prcfcription  for  common 
ffjiflfery  as  appurtenant  to  cer- 
tain ancient  teiiemcnts  is  bad; 
iince  all  the  King's  fubje^is  of 
common  Hght  may  fifli  in  the 
lea,  and  a  man  might  as  well  pre- 
fcnbe>  that  he  and  all  thofe  whofe 
eftlite  he  has,  have  a  right  to 
travel  on  the  King's  highway. 
Ward  v.  Cn?fwell,  WiUes  265,. 
16  Vin.  Abr.  tit.  P'ifcary  (B). 
But  it  has  been  decided  that 
there  may  be  a  prefcriptive  right 
in  a  fubjedl  io  a-  fivei-al  Jijhery 
in  an  ann  cf  the  fea.  Mayor  of 
Orford  v..  Richardfon,  4  T.  R. 
439.  2  H.  BL  182.  S.  C.  And 
though  prima  facte  every  fub- 
jeft  iias  a   right  to  take  fifii 


found  upon  ^e  fea/Iiore  Between 
kigh  and  low  water  mark,  fudr 
general  right  may  be  abridgeti^' 
by  the  exiftence  of  an  ezdufitt 
right  in  fomeindivldu&K  Bagott 
V.  Orry  2:  Bof.and  Pul.47Sw-*^Af 
a  right  to'  a  feveral  fiHiery  in  air 
arm  of  the  fea  is  raifed  by  grant* 
and  not  like  tlie  royal  firanchife 
of  deodands  and  felbns'  goodly 
by  matter  of  record*  it  may,  ae<^ 
irording  to  the  common  rule*  be 
prefcribed  for  in  a  que  eftate*  Co^ 
Utt.  114.  2  Blac.  CU)m.  265^ 
Indeed  it  cannot  be  exprefdy 
claimed  under  an  exifting  gnnt 
from  the  crown ;  as  »gnuit.t» 
fupport  it  Riuft  be  as  old  at  the 
rriga  of  Hcarj  II.  and  there- 
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fart,  that  this  completelf  difproved  the  exclufive 
jjght  claimed  by  the  lord  of  the  manor  of  Bumham« 
A  fUhery  mufl:  be  entire ;  and  it  appeared  from  the 
licences  and  leafes  that  the  lords  of  the  manor  fet  up 
ezaftly  the  fame  pretentions  to  the  floating  fiih  as  they 
^d  to  the  ground  fiih.  Now  as  it  had  been  clearly 
proved  that  it  was  lawful  for  all  the  ]^gVfubje£U 
to  catch  the  former^  fo  n^ht  they  lawfully  dredge  for 
die  latter.  This  was  like  the  right  of  free  warren^ 
If  that  were  claimed  in  a  particular  pla^e;  and  it  ap^ 
peared  that  hares  and  partridges  (though  not  pheafants) 
liadalwiys  been  killed  therein  the  fame  manner  as  over 
the  reft  of  the  country,  it  was  impoifible  that  the 
flaim  could  be  fuftained. 

Heath,  J.f-»A  right  of  fifhery  and  a  right  of 
free  warren  are  not  at  all  like  each  other.  The  one 
h  divifable,  the  other  is  not.  Part  of  a  fiOiery  may 
Pe  abandoned  and  another  part  of  more  value  may  be 
preferved  The  public  may  be  entitled  to  catch  ^oat> 
isng  fiih  in  the  river  Bomham;  but  it  by  no  means 
follows  that  they  are  juftified  in  dredging  for  oyfters^ 
friiich  may  ftillxemaih  private  property. 

It  was  next  contended,  that  the  plainti/Fs  muft  be  ^  ^/W^«  ^ 
OOnfuited  on  account  ot  a  variance  between  the  evidence  tntering  •  fete. 

ral  fiiicry,  If  the 
f laintift  pr&> 
f^_  '  •     '  fcribet  for  tht 

Ible  a«d  excltt- 

iort  beyond  time  of  legal  memo-    ning  of  the  reign  of  Richard  I^   ia7om*fbNr 
lyi' lor  by  the  fecood  and  third    were  dirrAedto  be  laid  open,   plMtioaottl- 

chutmof   Henry  HI-  tU  the    »  Bkc.  Com.  39.  Sli5."S;',I52 

riTcn  fenced  in  from  the  begin-  i*  joiard,  ib* 

T3  an4  S^ST-";! 
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w<r^*'nd*if*^«  ^^  ^^^  pleadings.  It  appear^  that  for  eeptabf 
fight  J  Aewn  oyflcrs  layings  on  one  of  the  places  mentioned  in  the- 
ihi?co;t!h*fe  declaration  the  plaintiffs  paid  rent  to  the  Eao"!  rf 
?h?fi«rb,  tni.  Winchelfea,  and  there  was  evidence  of  oyfters  being 
*'*'*"m *"*•""'  taken  under  a  claim  of  right  from  another  of  thefe 
thaio.e  reipaiiet  phccs  by  the  occupier  of  the  adjoining  lands.  ■  On  the 
weTJ^comnUced  fuppofition,  therefore,  that  the  cxclufive right  of  the 
ibeVivc'r^ Jhere  ^^^^^  ^^  ^^^  manor  of  Bumham  to  the  oyfters  in  the 
the  role  a,^  et-    p^Q  placcs  laft  alluded  to  was  necratived,  it  was  infifted 

clufiire  fifth  t  of  f  -,     .      .  .         ,  .    . 

liihrry  prckribed  that  the  prcfcnption,  on  which  iffue  wis  jomfed,  had 
uprpfc  lof^i  .  ^^^  \)QQi^  made  out  as  laid.     The  replication  prefcribed 

for  **the  fole  and  excjufive  liberty  and  privilege  of  fi(h* 
ing  for, taking  and  carrying  away  all  oyfters  in  and  upon 
the  laid  feveral  parts  of  the  faid  fiiherj'-  in  the  faid  de* 
claration  particularly  mentioned."  But  the  part  for 
which  rent  was  paid  to  Lord  Winchelfea  and  the  part 
from  which  oyfters  had  been  taken  by  the  occupier  of 
the  adjoining  ground  were  particularly  named  in  the 
firft  count  of  the  declaration,  r*nd  were  comprehended 
within  the  limits  mentioned  hi  the  fecond.  As  to  thefe 
the  lord  of  the  manor  had  no  exclufive  right,  and 
therefore  the  prefcription  ftiiled.  The  plaintiffs  had 
prefcribed  too  largely  ;  and  if  the\'  were  ftill  to  have 
a  vfrdicl  and  judgment,  the  confequence  would  be, 
that  this  record  would  afterwards  be  evidence  of  a 
right  which  had  been  exprefiily  difproved  in  the  courfe 
of  the  trial. 

Heath,  J.  was  of  opinion,  that  ahhougb  the  pret 
fcription  was  more  cxtenfive  than  the  evidence  would 
eftablifh,  this  was  immaterial,  unlefs  the  trefpaffes  had 
been  committed  in  the  excepted  placcs  -,  and  the  plain? 
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tifis  had  a  verdift :  but  the  court  of  King's  Bench  being 
afterwards  moved  to  fet  afide  the  verdift,  on  account 
ef  a  ijiifdireQion  of  the  Judge  upon  this  point,  held 
that  the  prefcription  laid  in  the  replication  was  nega- 
tived by  the  evidence,  and  ordered  a  new  trial  (a). 

Sbepherdj  Bejl^  On/low^  Serjeants,  and  Trower^  for 
the  plaintiffs. 

GarroWy  Marryat,  and  Pooleyj  for  the  defendant. 

[Atcornies  T^hr  and  SMttm.'\ 


(tf)  A  party  prefcribing  does 
not  fail,  although  the  prefcrip- 
tive  right  is  found  to  be  more 
amfli  tJiaa  was  laid.  As  where 
the  prefcription  was  to  tether 
horfes  in  a  particular  place  ah 
ti  poftfeftumPent.  annuatim^  and 
the  Terdidi  found  that  they  had 
ufed  to  do  fo  In  vtglL  Pentecojies^ 
im  ftfio  Pentecojles^  die  Lun^  in 
ftptimana  PenteeofteSf  out  pojlea 
ad  fuum  libitum  annuatim  ;  this 
fiading;  though  larger  than  the 
prefcription  bid,  was  adjudged 
well  to  fupport  it.  Johnfon 
V.  Throughgood,  H^b.  64.  So 
where  the  prefcription  was  for 
common  for  one  hundred  (heep, 
and  found  for  one  hundred 
(beep  and  Jix  cotvi,  it  was  held 
roQ4«        Buihwood   v»    Bond, 


Cro.  Eliz.  722.  BuL  N.  P. 
59.  —  But  it  is  effential- 
ly  neceffary  to  prove  tlic  pie- 
fcriptive  right  to  exifl  to  the 
full  extent  in  which  it  is  claimed. 
In  Rotheram  and  Green,  Noy 
67,  which  was  an  adlion  of 
trefpafs,  the  defendant  juftified 
under  a  prefcriptjve  right  of 
common  on  5pp  acres;  and  it 
being  found  by  the  verdi^,  that 
his  anceflors  had  releafed  the 
right  in  5  of  the  acres,  it  was 
held  that  the  defeadant  had  flailed 
in  his  prefcription.  In  Conyers 
and  Jackfon,  Clayt.  19,  it  is  fai4 
that  a  man  having  an  acre  of  free* 
hold  in  a  field  on  wh'ch  there  is  9t 
right  of  common  cannot  prefcribe 
for  common  in  the  whole  field* 
becaufe  that  would  extend  the 


Y4 


prcfcriptiou 


It« 


HOME  CIRCUIT. 


pfrferiptidik  to  hi*  own  land. 
Therefore  where  a  quo  has  land 
in  a  common  field*  in  prefcribing 
for  a  right  of  conmion  over  it« 
be   is  obliged   to   except    his 
own  land.    Sir  Miles  Corbett's 
cafe,  7  Co.  5.    Hickman  and 
Thomy,Freem.siu  -  InPring 
Sc    Henley,    Bui.  N.  P.  59, 
ff^arii  C.  B.  held  that  if  the 
plaintiff,  in  replevin  for  taking 
cattle,  to  an  avowry  for  damage 
feafant,  prefcribe  for  common 
for  all  commonable  cattle,  evi« 
dence  of  a  right  of  conmion  for 
(heep  and  horfes  only  will  not 
maintain  the  iffue ;  although  if  he 
,  bsd  a  general  commoil,  and  had 
prefcribed  for  common  for  any 
particular  fort  of  cattle,  it  would 
have  been  good.     And  in  the 
late  cafe  of  Kingfoiill  «.  Bull, 
pEaft,  185,  it  being  ftated  ag  a 
cuftoqi  in    a  manor,  that  the 
lord  inimemorally  ufitil  a  divi- 
fion  of  a  certiun  tenement  into 
moieties  had  a  heriot,  and  fince 
the  divifion  had  a  heriot  for  each 
moiety;   it  was  held  that  the 
whole  being  ftated  as  one  cuftom, 
it  was  difproved  by  (hewing  the 
divifion   to    have   taken    place 
within  time  of  memory.— The 
cafe   of  Griffith  v.   Williams, 
Wilf.  338,  feems  contrary  to  the 
n4e  that  prefcriptions  are  entire 


and  cad  neither  be  fplic  by  tlio& 
who  claim  them  nor  by  the  oppo* 
fite  party.  There  the  defendant 
prefcribed  for  a  duty,  and  right 
to  diftrain  for  it,  and  it  washeUL 
fufficient  to  tnvnfe  either  of 
them  \Denifon^  J.  faying,  **  Sap« 
pofe  a  man  claima  a  right  to 
common  pur  caufe  de  vicinage  in 
A.  and  B.  it  was  never  doubted 
but  that  a  traverfe  of  the  right  in 
A.  would  be  fufBcient.''  How* 
ever,  in  Morewood  andWood, 
4T.  R.  157,  which  was  trefpa£i 
for  entering  S.  common,  the  d&« 
fendant  pleaded  that  S.  common 
and  S,  green  were  open  to  each 
other,  and  prefcribed  for  a  r^ht 
in  both  the  common  and  the 

green.  The  replication  traverfed 
the  right  in  the  common  only^ 
and  the  rejoinder  tendered  ifltie 
on  the  right  in  the  conun<m  aa4 
the  green.  To  this  rejoinder,  the 
plaintiff  demurred  on  the  gronnd 
that  the  right  in  the  green  wasim* 
material  and  irrelevant ;  butit  was 
held  that  the  prefcription  beinf 
intire,  though  it  was  pleaded 
more  largely  than  neceffary,  the 
rejoinder  was  proper;  and  that  aa 
every  prefcription  was  founded 
on  a  grant,  one  could  not  be  par- 
tially traverfed  any  more  tbai| 
the  t)ther. 


HORSHAM, 
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Coram  Sir  A.  McDonald,  C.  B. 


BoTTiNo  V.  Martin.  Mo«day, 

M  vcb  %  r« 

T^HIS  was  an  a£kion  of  affumpfit  for  not  accepting  ATennent  in « 

the  aflignment  of  a  (hop  nor  taking  the  goods  in  it  JSvr't^***^ 

jtt  a  valuation.-^The  declaration  dated,  that  the  plain*  Sfct^^Tl 

tiflF  was  lawfully   poffeffed  of   a  certain  fhop  and  "•'•^«^<« 

premifes  with  the  appurtenances,  fituate  at  Brighton,  jr~rj"/iw  mw* 
that  is  to  fay,  for  the  remainder  of  a  certain  temx  of  *l^^h^l!^ 

years  then  unexpired  therein^  and  was  alfo  pofleffed  of  ^^^^^"^ 

certain  goods  and  chattels  of  a  large  value  then  being  fBpporccd^>x 

in  the  faid  (hop  and  premifes  \  and  that  plaintiff  being  Xum^Ufi^ 

io  poffeffed,  defendant  bargained  for  and  agreed  to  ^**  ^  ^"' 
take,  and  plaintiff  agreed  to  aflign  to  defendant  the 
laid  (hop  and  premifes,  for  the  remainder  of  the  faid 
(arm,  and  to  fell  to  him  the  faid  goods  and  chattels 
at  and  for  a  certain  reafonable  price  to  be  therefore 
paid  by  defendant  to  plaintiff. 

It  appeared  that  at  the  time  of  the  agreement 
between  the  parties,  the  plaintiff  was  only  tenant  at 
will  or  from  year  to  year,  with  a  promife  of  having 
a   leafe  aifigned  to  him  which  had  fourteen  years 

a  ^hfhtrd, ' 
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Shepherd^  Serjeant,  for  the  defendant,  obje£led, 
that  the  plaintiff  had  no  intereft  which  under  thefe 
circumftancts  he  could  aflign.  He  had  only  an  equi- 
table intereft  for  the  remainder  of  the  term  fpecified 
in  the  leafe ;  and  even  if  it  were  fuppofed  that  he 
could  aflign  his  intereft  as  tenant  from  year  to  year, 
that  could  not  anfwer  the  defcription  in  the  declara- 
tion of  "  the  remainder  of  a  certain  term  of  years,** 
•    which  evidently  alluded  to  the  written  leafe. — Out 

Sir  A.  McDonald,  C.  B.  held,  that  though  it 
was  neceflary  that  the  plaintiff  fhould  have  had  fome 
legal  eftate  in  the  premifes,  which  he  was  capable  of 
afligning,  his  tenancy  from  year  to  year  was  of  this 
nature  ;  and  that  it  fufficiently  correfponded  with  the 
intereft  mentioned  in  the  declaration,  which  the  plaki« 
tift'  had  agreed  to  aflign  (^). 

A  parol  »ffifn.         But  the  agreement  appearing  only  to  have  been 

from  year  Co  Verbal, 

year,  gi  anted  by 
p^iifl.  is  vnidl 

oflfviuds**^"^*       Sb^pf^erd,    Serjeant,    then  contended,  that  it  was 

%9  c-r.  a.  c.  3.   yoid   by    the  ftatutc   of  frauds.      This  was  not  a 

J^^^r^  V  t^viu,   leafe,  but  an  aflignment ;  and  though   there  might 

'B^  0'^^.^4f/^*  \^  a  good  parol  demife  for  a  term  under  three  years^ 


(tf )  Itemy  Ji  ieneitttnts  fotent  nvajly  le  Ifjfor  avera  cnvert  hy 

lejfes  a  un  home  pur  terme  dc  demy  brief e  de  wqft^  et  le  bretfe  dtrra^ 

mn<t  ou  pur  le  quarter  de  un  an^  quod  tenet  ad  terminum  amio« 

\sfc,  en  iiel  ca/e^  Ji  le  Irffee  fait  rum,     Litt.  J.  67. 

vet 
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yet  no  leafe  for  any  period.  However  fhort,  or 
any  intereft  whatever  out  of  or  to  lands  could  be 
ajjignedy  unlefs  by  deed  or  writing,  figned  by  the 
party  afljgning,  or  his  agent  thereunto  lawfully  au-» 
thorifed- 

Bejl^  Serjeant,  argued  that  the  leafes  mentioned  in 
the  3d  feftion,  as  requiring  to  be  alligned  by  writing, 
mjift  Ije  intended  fuch  leafes  as  are  required  by  the 
ift  and  2d  feftions  of  the  ftatute  to  be  created  by 
deed  or  writing,  viz.  leafes  conveying  a  larger  intereft 
to  the  party  than  for  a  term  of  three  years.  As  a 
Jeafe  from>  year  to  year  could  be  originally  made  by 
parol,  there  was  no  reafon  why  it  might  not  be  af- 
figned  by  parol,  and  the  words  of  the  ftatute  would  bear 
^his  jnterpretation,  which  was  clearly  confiftent  with 
its  general  import.     But 

Sir  A.  McDonald,  C.  B.  held  that  the  aflign- 
^ept  w^  void  for  not  being  by  deed  or  note  in  writ* 
ing  ;  an4  therefore  nonfuited  the  plaintiff. 

Beftj  Serjeant,  and  Lawes^  for  the  plaintiff. 

Sbepherdy  Serjeant,  and  Marryaty  for  the  de* 
fendant. 

|AtrornI«5,  Hughet  and  j€ltree.'] 


Martin 


3»o 
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5ioif  djy. 


In  an  afiioo  fbr 
a  noibnce  to 
p4iitUiiif.hoafe 
the  declaraiiMi 
Airedy  that  at  the 
liine  of  coamiu 
tiny  the  griev- 


Martik  and  another  V.  G09L£« 

r^ AS£  for  (lopping  up  ancient  lights^  and  fbr  a  nuia 
fance  vci  ereSing  a  privy. 


All  the  counts  in  the  declaration  except  the  2nd 
J]^i2lld"f  fee  averred,  that  before  and  at  the  time  of  committing 
SoJf  ^"*h^"  the  grievances  therein  mentioned,  plaintiffs  were 
^c  wu  then  in  feized  in  their  demeihe  as  of  fee,  of  a  certain  dwelU 
•itmpsiiJU/l  ing-houfe,  which  before  and  at  the  time  of  committing 
^^n^^tT  ^^^  fa^^  grievances  ivas  in  the pojejjton  and  occupatiM 
J*JJ2^/*ir  9f  ^  certain  tenant  or  certain  tenants  th^eof  wtder 
•ppaared  that  plaintiffs  /  and,  after  dating  the  grievances,  concIude4 
tfi^rifi^  for  to  the  injury  and  prejudice  of  plaintiffs  in  their  ret 
UJ  bh^wLiti     Y^^^^^^  ^t^  and  intereft  in  the  fame, 

of  a  particular 

tbf  bouie  wu  It  appeared  that  the  building  in  queftion  which  ha4 

pSif^oJi,^  ftood  between  30  and  40  years,  and  had  been  formeriy 

f^nuTl^^  ufed  as  a  malt-houfe,  was  conveved  to  the  plaint]fi$ 

Su^ch  ***"  ^  about  7  years  ago,  for  the  ufe  of  the  inhabitants  of 

them.  Haid  the  pariih  of  Bofham,  when  it  was  converted  into  t 

^  p^^M^rtht  psinfh  workhoufe ;    and  that  Hnee  that  time  it  haf 

"o^khottfij^uid  ^^^^  inhabited  by  the  paupers  belpngmg  to  the  pariih| 

ke  ponajcrrd  u  and  a  perfon  appointed  to  take  care  of  them  by  the 

tm09ts  to  tha  .^      *^  i  i  r  i     • 

ptaintiff;  and      panUi  qmcers,  under  the  name  of  governor  of  the 

thacihiiwaia       *^      uu      r 
'•Ui  f  ariAoce  be^    WOrKnOUle, 

••'wotbe  decla* 
rachw  and  iht 

t?»d«aee.  Bc/f^  Seijeant,  for  the  defendant,  contended,  that 

this  evidence  fiUfiiied  the  stvennent  ix)  the  declaration^ 

that 
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that  when  the  grievances  are  fuppofed  to  have  be^ 
committed,  the  houfe  was  in  the  pofleffion  and  occu* 
|yation  of  a  tenant  or  tenants  under  the  plaintifl^ 
Neither  the  mailer  of  the  workhotxfe  nor  the  pauper» 
could  be  confidered  as  tenants  to  the  plaintiflFs.  They 
had  no  eftate  or  intereft  in  the  houfe ;  they  had  na 
power  or  controui  over  it ;  they  were  put  in  and  could 
he  removed  at  the  pleafure  of  the  parifli  oSicers,  and 
were  no  more  tenants  of  this  building  than  a  gentleman'^ 
fiorter  is  of  the  lodge  at  his  mailer's  gate.  If  they  were 
tenants,  of  what  fpedes  was  there  tenancy  i  All  the 
^tifferent  tenancies  recognized  by  the  law  were 
enumerated  by  Lord  Coke  (j);  but  to  none  of  thefe 
did  this  pretended  tenancy  bear  the  fli^iteft  refem<^ 
blance.  The  fuppofed  tenants  were  not  even  oc- 
cupiers  of  the  houfe,  but  merely  inmates  ;  otherwife 
this  abfufdity  would  arife,  that  parifh  paupers  would  be 
^rateable  to  the  poor  in  rdpedt  of  their  reiiding  in  the 
voridboufe  {by 

Shepherd^  Serjeant,  contra^  allowed  that  there  was 
not  a  tenancy  or  occupation  here  for  all  purpofes  ^ 
but  infifted  that  the  paupers  and  the  mailer  of  the 
workhoufe  were  tenants  and  occupiers  fuificiently  ta 
anfwer  the  averment  in  the  declaration.    If  a  man 


ta)  Co.  Litt.  1,  18.  43.  yj.  V.  St.  Luke's  2  Burr.  1053.^ 

l88.  Rex  V.  Fie'd,  ^  T.  R.  58^. 

(i)  Rex  «.St.  BardioloiDew's  Rex  ^.  Catt»  6  T.  R.  332. 
Hofpita^  4  Burr,  2405.    Res 

lent 
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lent  his  houfe  to  one  or  feveral  of  his  friends^  th^ 
might  in  a  certain  fenfe  be  denominated  tenants  and 
cccupiel^  of  the  houfe,  though  they  might  be  turned 
out  widiout  any  notice  to  quit. 


If  a  bojid'ipg  af- 
ter having  been 
ofrd  for  lO  yean 
at  a  malt  houfe 
it  converted  into 
adweliiigbottfiea 
in  its  new  ftate 
it  is  entitled  only 
to  the  fame  de« 
f  ter  of  light 
which  wai  ne« 
ceflary  to  it  in 
ita  former  ftate, 
and  the  owner 
of  the  adjoiniog 
g'Ound  may 
la^  folly  ercd  a 
wall  whicli  pre* 


Sir  Archibald  M*Donald,  C.  B.  faid,  the  rela- 
tidn  of  kndlord  and  tenant  certainly  did  not  fubfift 
between  the  plaintiffs  and  the  inhabitants  of  thio  Work« 
houfe.  The  cripples  in  St.  George's  Hofpital  might 
as  well  be  confidered  tenants  of  that  buildings  or  the 
fuperior  nurfe  or  turnkey  of  a  mad^houfe  tenants  of 
the  cells  in  which  the  lunatics  are  confined.  As 
little  could  a  mere  fervant  allowed  to  occupy  a 
houfe  be  looked  upon  as  a  tentot.  In  that  oafir 
the  occupation  of  the  fervant  Ixras  the  dccupaiiod 
cf  the  maOier.  Therefore^  as  this  houfe  was  not 
in  the  poiTeflion  and  occupation  of  any  tenant 
or  tenants  tbei^eof  Under  the  plainti&,  the  decb* 
ration,  as  to  all  except  the  2d  count,  couk}  liot  be 
fupported  (a). 

The  2d  count  after  ftating  the  plaintiflfs'  feifin  in 
foe,  without  mentioning  who  was  in  pofleffion  of  the 
hottfe,  went  on  to  allege  the  grievance  of  flopping  up 


(  fl )  In  an  indiftment  for  burg- 
lary, apartments  in  the  king's 
pelaces  or  in  the  houfes  of  uoble- 
iften  for  their  (lewards,  5cc.  can 
only  be  laid  to  be  the  man£on 
houfe  of  the  king  or  nobleman  ; 


and  a  building  belonging  to  a 
public  company,  and  occupied 
by  their  officers  or  fervant  s«  mull 
be  defcribed  as  the  mknfiea 
houfe' of  fuch  company,  2  Etifi, 
?•  C.  5©o* 

the 
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-die  lights  in  the  ufual  form,  and  concluded  hy  averr-  ^"^Vj^f^'f. 

ing,  that  by  mean6  of  the  faid  laft  mentioned  premifes,  fic^i  iight  for 

the  plamdiis  were  greatly  mjured  and  prejudiced  m  poces,  if  wb ^t  it 

their  hereditary  eftate  and  intereft  of  and  in  the  faid  i^'lu  2l'e«o«gh 

laft  mentioned  dwelling  houfe.  r/maL""'^'"* 

The  evidence  as  to  the  effeft  produced  by  a  fence  ^ 
"which  the  defendant  had  lately  erefted  near  the  Work- 
houfe-  was  extreipely  contradiftory ;  fome  of  the 
witnefles  fwearing,  that  fcarcely  any  light  could  be  ad- 
mitted through  the  windows;  and  others,  that  the 
houfe  was  at  any  rate  ftill  as  well  fupplied  with 
light  as  it  had  formerly  been  when  ufed  for  the  pur- 
pofe  of  making  malt,  ih6ugh  not  perhaps  fu^ciently 
for  all  domeftic  purpofcs. 

Sir  A,  M-DoNALD,  C.  B.  faid  it  was  not 
enough  that  the  windows  were  to  a  certain  de- 
gree darkened  by  this  wall,  which  the  defendant  had 
erefted  on  his  own  ground.  The  houfe  was  entitled 
to  the  degree  of  light  neceflary  for  a  malt  houfe,  not 
for  a  dwelling  houfe.  The  converting  it  from  the 
one  into  the  other  could  not  affeft  the  rights  of  the 
owners  of  the  adjoining  ground.  No  man  could  by 
any  aft  of  his,  fuddenly  impofe  a  new  reftridtion 
upon  his  neighbour.  This  houfe  had  for  20  years- 
enjoyed  light  fufficient  for  a  malt  houfe,  and  up  to 
this  extent  and  no  farther  the  plaintiffs  could  (Kll 
requHTB  that  light  fliould  be  admitted  to  it.  The 
queftion  therefore  was,  whether,  if  it  ftill  remained 
in  the  condidon  of  a  malt  houfe,  a  proper  degree 
of  light  for  the  purpofe  of  majdng  malt  was  now  pre-  .  ' 

vented 
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vented  from  entering  it  by  reafon  of  the  mil  wludb 

the  defendant  had  ereQed  (a)^ 

The  jury  found  a  verdift  for  the  deSendsmt. 

Sbepherdy  Serjeant,  MarryaU  and  UOjUj^  for  the 
plaintiffs. 

Bejl^  Serjeant,  and  Lawesy  for  die  defendants 

[Attorolei,  Dstty  and  Gawmt.^ 


{n)  Vide    Bealey  v.  Shaw,  propriated  during  that  periods 
6  Eafty  208,  from  which  it  ap-        N.  A  new  Vnai   wif  nftept 

pears,  that  with  refpeft  to  wa^  wards  granted  by  the  comt  of 

ter,  a  prefumptive  right  is  ac-  K.  B^.  in  this  caufe  \  but  not  fer 

quired  by  20  years  enjoyment,  a  mif-dire^on  on  either  of  the 

•nly  to  to  much  as  has  been  ap-  points  above-mentioned. 


Crown  Side.    Cor^  Heath,  J« 


Sidkfj<y.  Rex  v.  Edward  Ball^ 

!^f^^1!riL'  T^HK  was  an  indidment  againfl  the  prifbner  oil 
a^iedhaofc  /^^  Geo.  III.  c.  89^  for  difpofuig  of  and  puttBig 

it  to  be  forged ; 

H  diew  the  prifoner*!  knowledge  of  the  note  mentioiied  in  ibe  i^diAment  beings  f^f^l^^  ev'daMt 
ft  admiffible  of  hit  having  a  fltort  time  before  uttered  another  forged  hank  note  of  the  Uoac  Maouftc* 
tnte,  and  of  a  numt-er  of  others  l>kcw[((i  af  :he  (ant  nMavfa(liirej  wicokii  h«iid  WriUof  aa  tbrback 
•f  ckcDi  hjiTiag  bcfvin  oircolatioik 
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away  a  forged  bank  note,  which  purported  to  be  a 
promiffoiy  note  of  the  Governor  and  Company  of  tbe 
Bank  of  England,  knowing  the  fame  to  be  forged. 

The  trial  came  on  at  the  Summer  aflizes  at  Lewes, 
in  1807,  before  Heath,  J.  when  clear  proof  was  ad- 
duced, that  the  note  in  queflion  was  forged,  and  that 
it  had  been  uttered  by  the  prifoner  at  Eaft  Bourn, 
on  the  17  th  day  of  Jime  in  that  year  j — ^fo  that  the 
cmly  regaining  queflion  was,  as  to  his  guilty  knoW' 
ledge  of  the  forgery.  To  eftablifti  this,  evidence  was 
offered  and  admitted,  that  on  the  20th  of  March  pre- 
ceding, he  had  paffed  off  a  10/.  Bank  of  England 
note  iikewife  forged,  and  of  the  fame  manufafture  j 
and  that  there  had  been  paid  into  the  Bank  of  Eng- 
land various  forged  notes,  dated  between  Dec.  1806, 
and  March  1 807,  all  of  the  fame  manufacture,  and 
having  different  indorfements  upon  them  in  the  hand  ♦ 
writing  of  the  prifoner.  It  Iikewife  appeared  that 
when  he  was  apprehended  he  had  in  his  poffef&oa 
paper  and  implements  fit  for  making  notes  of  the 
fame  kind  with  thofe  produced. 

The  jury  found  the  prifoner  guilty ;  but  fentence 
was  refpited  for  the  purpofe  of  taking  the  opinion 
of  the  twelve  judges  as  to  the  admiffibility  of  th^ 
evidence. 

The  prifoner  being  now  brought  to  the  tar. 

Heath,  J.  delivered  the  opinion  of  the  judgeS9 
m  the  following  addrefs  to  him. 
Vol.  L  Z  At 
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At  tfte  lafl  aflizes  you  were  tried  and  convi£ked 
of  uttering  a  forged  bank  note,  knowing  it  to  be 
forged.     Evidence  was  given  that  you  had  uttered 
another  note,  forged  in  like  manner  with  that  be- 
fore the  jury,  two  months  preceding  the  time  when 
the  note  mentioned  in  the  indiditlent  was  uttered ; 
alfo  that  on  fearching  the  files  of  the  Bank,  a  nun>^ 
ber  of  other  notes  were  found  to  the  amount  of 
about  fixteen  or  twenty,  forged  in  the  fame  manner, 
and  ail  indorfed  with  your  hand  writing,  from  whence 
it  appeared   that  they  had  all  been  in  your  pofleC- 
fion.     A  doubt  arofe  in  my  mind  whether  it  was 
proper  that  this  evidence  ihould  be  x'eceived;  and 
I  referved  the  cafe  for  the  opinion  of  all  the  judges. 
After  mature  deliberation  they  are  of  opinion,  that 
the  evidence  was  admiffible  to  prove  your  know* 
ledge  that  the  note  was  forged ;  and  on  cgnfidenu 
tion,  there  can  be  very  little  doubt  of  the  proprietor 
of  receiving  it.     Every  thing  that  you  faid  or  did 
was  proper  to  be  admitted,  to  (hew  your  knowledge 
of  the  foTcgery ;  and  the  circumftances  were  fuch  as 
to  leave  no  daubt  in  the  minds  of  the  jury,  that  you 
knew  the  note  in  queftion  to  have  been  forged.—^ 
The  judge  then   proceeded   to  pafs  upon   him   the 
ufual  fentence  of  the  law. 

Garrowj  the  Commo7i  '  Serjeant y  and  Bofanquei  for 
the  profeciition. 

Gurney  for  the  prifoner. 


- L 


FIJ^  R?x  V.  Wyli^,  I  N^.  Rep.  92, 

King* 


LENr  ASSIZES,  48  GEORGE  IIL  1808.  317 


Kingston.     Cor.  Heath,  J. 


Harding  v.  Spicer.  l'^^*^* 

A  SSUMPSrr  for  work  and  labour.— Plea  the  ge-  ^'J^^^^^ 
'      neral  iffue  to  all  except  8/.  ioj.  and  as  to  that  fwnoffwon* 

DC  O0ifililttt4* 

a  tenckr.-'^The  plaiiiti£F  admitting  the  tender,  took 
the  money  out  of  court,  and  joined  iifue  on  the  non 
afiumpfit. — It  now  appeared  clearly,  that  the  fum  ten- 
dered was  amply  fufficient  to  cover  the  whole  debt; 
whereupon  the  plaintiff's  counfel  propofed  to  be 
nonfuited. 

Heath,  J.  After  a  plea  of  tender  there  cannot  be 
a  nonfuit.  In  a  cafe  on  the  Oxford  circuit  I  once 
permitted  this  to  be  done,  but  the  nonfuit  was  af* 
terwards  fet  afide  by  the  court. 

Shepherd^  Serjeant,  and  Laivesy  for  the  plaintiff. 

Befty  Serjeant,  and  Marryatf  for  the  defendant. 

{Attort'itty  Carttr  and  Strmn,} 


It    was    formcriy     doubted    fettled»  that  there  may.    VLk^^^ 
whether  there  could  be  a  non-    v.  Callow,  2  Salk.  597.    Bui> 
fuit  after  payment  of  money  into    ftal  v.  Homer,  7  T.  R.  37a* 
court }  but  it  feeyig  at  laft  fully    Jenkios  v.  Tocker,  x  H*  BL 

Z  a 


»8 
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90.     Gutterid^  V,  Smith,  2  H. 
Bl.  374.     Hithcock  V,  Tyfon, 
2  £fp.  Caf.  482  (11).     Smith  v. 
Vale»  n.  507.     Hiol  it  not  been 
for  the  above  decifion^  it  might 
have  been  fuppofed  diat,  upon 
the  (ame    principlef  a    aoniuit 
is  not  precluded  by  a  flea  of 
tender.     This   admits    a   caufe 
of  adion  to  haveexifted;  but» 
in    confideration    of   biw,    the 
plaintiff  is  nonfuited  at  nifi  prius, 
not  becaufe  be  has  no  caufe  of 
aiftion,  but  becaufe  he  does  not 
appear  wbea  called^  to  hear  the 
ilirdi€^9     and     to    sgsfwer    the 
amerciament^  to  which  by  the  old 
law  he  was  liable  in  ca  fe  he  failed 
b  his  fuit.    3    Bl.  Com.  376. 
^— The  general  jule  is,  that  upon 
every  continuance  day,  or  day 
given  over  before  judgment^  the 
plaintiff  may  be  nonfuited. .  Co. 
Litt.  I39»b.   Therefore  at  com- 
mon law,  if  after  verdiA   the 
court  gave  a  day  to  be  advifed, 
at  that  day  the  plaintiff  being  de- 
mandable  might  have  been  non- 
fuited I  and  even  fince  the  Hat. 
2  H.  4  c.  79  he  may  ftill  be  fo,  for 
the  fame  reafon,  after  a  joinder  in 
demurrer.  /I.  The  King  cannot 
be  nonfuitedybecaufe  he  isfuppof- 
ed  to  be  always  in  court*    Com. 
Dig.tit.PleaderX.3.  Andin  joint 
a^ons  again^  leveral  defendants 
.the  plaintiff  cannot  be  nonfuited 
.as  to  one  of  them  only;  by  reafon 
of  the  incongruity  which  would 
theoce  arife.    Weller  v.  Goy- 


ton,  I  Burr.  358.  Powell  v. 
White,  Doug.  169.  Philpot 
Mullen      15.    («)  —  But 


V. 


I  find  no  cafe  eftabli/hing  any 
other  exception  jto  the  rule»  that 
the  plaintiff  may  abfent  himfelf 
when  he  is  demandable,  and  that 
his  non-appearance  puts  an  end 
to    the    fuit.     The    argument 
ok    inc9ni'dgnientti    that    if    the 
plaintiff  could  be  nonfuited  af- 
ter a  plea  of  tender,  he  might 
take  ^he  money  tendered^  and 
afterwards    commence    a    frefh 
fuit,  a{^lies  with  equal  ftrength 
to    the    tSkB,   of  payment .  pf 
money    into    court ;    and    in 
either  cafe,  the  nonfuit  Qiigiit  be 
confidered   peremptory    like    a 
reiramkt  arid  a  bar  to  another 
a&ion  for  the  fame  caufie.     Rd» 
gers  V.  McCarthy,  4  Efp.  N.  P. 
Caf.  106.     But  the  error  which 
fuch  a  train  of  reafoning  might 
have  occafioned,  is  obviated  by 
this    determination  of   a    inoft 
learned  judge,  who  appears  loog 
to  have  entertained  the  opinion 
which  he  here  ad^ed  upo& ;  for 
in    Guttendge  v.  Smithy   where 
the  qucfUon  was  as  to  the  efieA 
of  paying  money  into  court,  he 
is     reprefented    to    have     faid, 
**-*coming  in  lieu  of  a  tender,  it 
has  all  the  effe6l  which  a  ten- 
der would  have  had;  and  it  it 
clear  that  after  a  tender  the  ftum^ 
ttfcann^t  be  tumfuiied.^*  2  H.fiL 
377- 
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FIRST  SITTING  IN  TERM  IN  LONDON. 


Dry   ^.   BoSW£JLL.  WeJaeOiy, 

May  II. 

.■  ..  "  * 

il  SSUMPSrr  for  work  and  labour,  and  jnaterials  i^thentisa 
in  and  about  the  repairs  of  a  lighter.    Plea^  the    tweco  a.  the' 
jjeneral  iffue.  t^^rJl 

a  ligbtermaQy 

There  was  no  doubt  as  to  the  rep^s  being  done  ^  work  the  Ugbt»r» 
and  the  only  queftion  was,  whether  the  defendant  ""^^^tJ!^^ 
was  liable  for  them.  ^  >>"  ^^y^.,  . 

V  cqaaily  divided 

between  UMoiy 

The  witneffes  firft  ftated,  that  the  lighter  was  the"  J;^^^;^. 
fole  property  of  a  perfon  of  the  name  of  Rufliell  j    ***'^*  '^  ?• 

liable  Ibr  rcMirt 
done  Co  the  lighter :  «-But  if  the  agreemeot  betweta  them  it,  that  B.'  in  coafideratioii  •£  worlcbf 
the  lighter  ihall  hate  half  her  ir»ft  esmiags^  this  does  ooc  conftitotc  a  paitiitrlhip»  beiag  only  • 
4D0dc  of  paying  B.  for  hia  labor. 

Z  3  that 


t 
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that  (he  was  let  out  by  him  to  the  defendant,  whti 
worked  her ;  and  that  the  two  fhared  her  profit's 
equally  between  them. 

Lord  Ellenborough  faid,  m  that  cafe  the  de- 
fendant was  to  be  co^fidered  a  partner,  and  v?as  jointly 
liable  for  the  repairs  done  to  the  lighteK    There  wa»^ 
\itYe  a  participation  of   profit  and  iofs,  which  con« 
itituted  a  partnerfhip^ 

But  the  agreement  Hwith  .  Ruflfell  fiibfequently  ap« 
peared  to  be  this,^  that  the  defendant  in  confldera-t 
tion  of  working  the  lighter  fhould  receive  half  her 
^rofs  earnings y  and  that  Ruflfell  as  owner  fhould  rei 
ceive  the  other  half. 

Lord  £x.L£NBORouGH  dbfervedy  that  this  was  only 
a  mode  of  paying  the  defendant  wages  for  his  labor, 
and  was  different  from  a  participation  of  profits  and 
lofs ;  fo  that  under  thefe  circumftances  no  partnerflup 
could  be  confidered  as  exifling  between  him  and  the 
owner  of  the  lighter. 

Evidence,  however,  was  afterwards  given  of  the  de- 
fendant having  himfelf  ordered  the  repairs  to  be  4oixe^ 
and  the^  plaintiff  had  a  verdift. 

Carrow  and  Bolland  for  the  pl^tiff. 
Park  for  the  defendant. 


mfi, 
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V.  Small.  Exeter  Spring 
,  1808. 

in  for  the  price  of  two 
1  fold  by  the  plamriff  (o 
eiwUnt.  It  appeared  ia 
;  tlut  the  plaiatiff  l^ad 
ed  tbrfe  bullocks,  and 
rdi  put  tbem  to  depaT- 
pon  the  lands  of  one 
it  being  agreed  that  the 
t>  be  made  upon  the  re- 
fer they  had  been  fatted 
looCi  land)  above  10/. 
I  the  plaintiff  then  valued 
Itould  be  ei^ually  divided 
I  him  and  Woof, 
I  this  DampUr  for  the 
It  objeAed,  that  Wifli 
oof  were  partners  and 
ointly  to  have  brought 
on.— To  this  it  wat  an- 
that  they  were  merely 
ia  the  profits  and.  that 


this  was  a  mode  of  paying  Woof 
for  the  pjllure. 

Thompfin,  B.  was  of  the  latter 
opinion,  and  the_  plaintiff  had  a 
verdia. 

Id  EaJler  Term  following 
Damfier  moved  the  court  of 
K.  B.  that  the  verdia  fttould 
be  Jet  a£de  and  a  nonfuit  entered 
on  the  foregoing  ground  ;  but  a 
rule  nifi  was  rcfufedi 

So  if  A.  is  employed  by  B. 
to  fell  goods,  and  is  to  have  for 
himl^  whatever  money  he  can 
procure  for  them  beyond  a  ftated 
fum,  this  does  not  conftitute  a 
partnership  between  A.  and  B.  aa 
to  thefe  goodt,  and  A.  is  a  cor^ 
petent  witnefs  to  prove  the  con- 
traft  between  B.  and  the  pctfou 
to  whom  the  goods  ate  Ibid.  Ben- 
jamin v.PorteoiM,  I  H.  B1.590^ 
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SECOND  SITTINGS  IN  TERM  AT  WESTMINStftS. 


Mij  x6.  WORDALL    V.   SmITH    AND    ANOTHpR   SHERIFF 

OF  Middlesex. 

•giinfttheiberiflr  HpHIS  was  Ell  aflioii  agauift  the  SheriflF  (yf  Middle; 
t':J^J}T  fex  for  a  felfe  return  to  a  writ  <>l fieri  fc-- 

di^i?«iff  *fc!f.    ^*^^  ^**^  ^y  ^^^  plaintiflF  upon  a  judgment  againft  on 

fore  commencing     JOAieS   Mafon* 

the   Aiity  having 
charged  ihe  de* 

fo^i^^ai^fa        '^^^  ^^  was  fued  out  In  December,  1807, 
tfecudoo.  returned  nulla  bona.    In  February  following  Maf< 

being  furrendered  in  difcharge  of  his  bail  in  anoth 
a£U6n,   was  charged  in  execution   by   the   prefen 
plaintiff*. 

Fark  took  a  preliniinary  obje^on,  that  this  a£tio] 
could  not  be  fupported,  as  the  plaintiflF  had  alread] 
obtained  fatisfefldon  {a).  Having  got  ,the  perfon  oi 
his  debtor  in  cuftody,  the  debt  was  to  be  confiderec^ 
as  extinguifhed.  After  a  writ  of  ^.  fa*  thefe  migbi 
be  a  writ  of  ca.fa.  for  the  refidue ;  but  the  creditoi 


(a)  Bird  V.  Randalli  3  Bum  1345. 

haTini 
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iHi,  ^ad  no  other  procefs  or  rethedf  iqrj^x^cw^ 
>f  his  debt.  This  was  fo  ftix)Bg  thatc  i^ntiH  \ki^  a^^  c^ 
[ames  L  if  a  defendam  ti^ed  hi  j^^cecitji^oi^  l^oforef^f; 
ng.  aby  pairt  of  the  debtor  darriagea^.tt^.fe  jiidgw?>fc 
wrjte  confidered  as  difcharged. 

Lord  Ellenborough.— The  plaintiff's  caufe  of 
iftion  accrued  upon  the  fylk  retn^lji  to  the  wifit  of 
Seri  facias  J  and  cannot  be  defeated  by  any  thing 
Mrhich  has  fmce  taken  place  bet^ecfn  b^  iu^d  si^other 
perfon  (ji). 


iment 


On  the  merits,  the  defence  was,  that  all  Mafon's  ao  afngm 

ififeeb,  confifting  of  his  houfehoM  fu?ritto^  and  his  ^.t^tVii/T; 

lock  in  trade  as  a  ptiblican,  befow  the  itfuing  of  the  ■^•^nft  crediiort, 

f.  fa.  had,  been  affigned  to  .one- of  Tus  creditors.     A  cnmpieie  cbaoge 

>ill  of  fale  was  accordingly  given  in  evidence,  and  andltlfnot' 

t  was  proved  that  a  fervant  Bf  the  affienee  was  im-  «"7s^*h«  * 

*  ...  P«rfon  II  put  «n 

nediately  put  into  the  houfe;  but  it  likewife  appeared    ^  kc^p poffeffion 
hat  Mafon  and  his  wife  continued  to  carrry  on  the   aflT^ir' 
)ufinefs  as  ufual  for  feveral  weeks  after ;  during  which 
ime  the  fervant  employed  to  keep  poffeffion,  when  he 
old  beer,  put  the  money  into  the  till,  to  which  they 
lad  accefs. 

Lord  Ellenborough.  To  defeat  the  execution 
Ijy  -a  bil  1  of  fale,  there  muft  appear  to  have  been  a 
bond  fide y  fubftantial  change  of  poffeffion.     It  is  a 


(a)  yidc  Richardfon  v.  Smithy  ante^  ^^^. 

mere 
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mere  mockery  to  put  in  another  perfon  to  take  pot% 
feflion  jointly  with  the  former  owners  of  the  goods^ 
A  concurrent  poCeflion  with  the  aifignor  is  colorable. 
There  muft  be  an  exclulive  poffeflion  under  the  ^gn<« 
ment,  or  it  is  fraudulent  and  void  as  a^;ainft  crefiitors^ 

The  plaintiff  had  a  verdid. 

Qarrow  and  Heath  for  the  plaintiff, 

r 

^ark  and  Manley  for  the  defendants. 


T>W^<| 


Fide  13  Sliz.  C;.  5.  Edwards  T.   R.  235.     Eftwicli:  ««  Cifl) 

«•  Harben*  a  T.  R.  587.  Kidd  laud»  Id.  420.    Metigc  v.  Ho* 

V.  Rawlinfon^  2  Bof.  anil  I^ul.  well,    4  Eail^   i.      Drurj  v% 

59.    Holberd  v.  Anderfon^  5  Bajntttn,  6  Eaft^  257. 


FIRS'P 
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riR$T  SITTINGS  AFTER  TERI^  IN  LONDOIf^ 


COTHAY    Al^P   OTHEM    ASSIIGNE^^   O.F   WlLSOlt,  A     Wedoef*^, 

*         '  ■  *  June  j« 

BANKRUPT   V.   ft|uRRAYf 

TROVER  for  three  boxes  of  indigo.  ir  goods  are  Mi 

lohejMidbjabia 
at  four  mcAthi^ 

The  queftion  was,  whether  there  exifted  a  good  pe-   *^'*  ^l^u 
tttioninfir  creditor's  debt  to  fupport  th«  conimillion.         not  a  good  peti- 

^       .  *  *         .   .  .  tioningciediior'a 

dfht  arifing  from 

It  appeared  that  on  the   i  gth  of  January  Wilfon  .  po^t  a  c<^ni a^ 
had  affighed  by  deed  all    his  flock  in  trade  tp  ^''%,ttl^lr^ 
druftee;  but  the  only  debt  due  from  him  to  the-  ^^"'^w, uii^he 
petiuoning  creditor  arofe  from  the  price  of  certain    «x?uc4. 
goods  which  he  had  purchafed  on  the  4th  of  Oftober 
preceding,  to  be  paid  by  a  bill  at  four  mo?ttbsy  no  bill 
having  been  given. 

« 

Lord  Ellenborough.  If  a  bill  had  been  given, 
there  would  have  been  a  good  petitioning  creditor's  debt 
<m  the  X  oth  of  January  (^ ) ;  but  as  the  terms  of  the 

fHle 


(m)  By  5  G.  2.  c.  30.  J.  22.     miflbry  notes,  or  oth^  perfonal 
PerfoDS  Uking  bills,  bpnds,  pro-    fecurity  for  their,  money,  payable 

7  •* 


33^-' 
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Gases  at-nm  prius. 

fale  were  not  complied  with  in  that  refpeft,  there  was 
no  debt  to  fupport  a  commiffion,  till  the  time  of  credit 
had  expired. 

Phumiffs  nonfnited  (i).  :     .   .    ^ 

Park  and  Gurney  for  the  plaintiffs. 
-Qdrrow  and  Marrjnt  for  the  tiefehdartt.  - 

r Atiornicf ,  Oldham  and  Nlnd,  ]        *^  *  -^^    N      ^  t^ 


2t  a  future  day,  are  «i»bled  to  though  payable  at  a  future  dayv 

petition  foTy  or  join  in  petition-  under  the  commlMon. 
ing  for  a  commiflion^  of  bank-         (^)  ^i//^  Parflow  v.  DearloTe, 

nipttyl— as  by  7  (&•  r.  e.  31,  4  Eaft,  4^.  HofldHii  4>.  Dl^  _ 

they  ^rereadmltted  to  prove  tlieir  rtiy ^9  £311,498.  MbdEeo  «i9C.  Pricr^  ^ 

fe^ral  asd  refpe^live  bilk^  bonds,  4  Eaft,  147 .  JDuttoav.  Sojomoo^ 

notes,  or  other  fecurities^  pro-  fon,  3  Bof.  &FUL582.    BcooKi^ 

mife  or  agreement  for  the  fame,  v.  White,  i  NeW  Fi^.'  jfjO^      I 


I 


ADJOURNBD 


EASTER  TERM,  48  GEORGE  III.  i8o3. 


iV 


ADJOUKNED  SITTINGS  AT  WSSTMINSTER. 


The  Duke  of  Norfolk  v..  Woin;HY. 

> 
A  CTION  for  money  had  and  received,  to  recover 
back  a  depofit  upon  the  fale  of  an  eftate.     Plea, 
the  genei:^  UTue. 

The  eftate  in  queftion,  the  property  of  the  de- 
-feDdant,  wa3  advertifed  for  fale  as  coniifting  of  486 
acres  of  land,  fituate  between  London  and  Brighton, 
being  about  one  mile  from  Horjham^  4  from  Crawley, 
&c«  And  among  the  conditions  of  fale- was  the  fol- 
lowing: •*'  If  through  any  miftake  the  premifes  fliould 
be  improperly  defcribed,  or  any  error  or  mif-ftatement 
be  inferted  in  this  p;irncuiar,  fuch  error  (hall  not 
vitiate  the  fale  thereof,  but  the  v^ndpr  pr  purchafer, 
as  the  cafe  may  happen,  fhall  pay  or  allow  a  propor- 
tionate value  according  to  the  average  of  the,  whole 
purchafe  money  as  a  compcnlation  eithg:'  way.- ' 

TJie  fale  was  to  have  takan  place  by  au^ion  on  the 
aift  of  i&ecember  la(t;  but  on  the  15th  of  the  lame 
moath  ^  writt^  ^reenient  was  entered  into  between 
J.  Ric^dlcm  <«  th^  behalf  of  the  defendant,  and 
I.  H«Ft]qg  who  ikw  ai^>^ire4  «s  ^  pnncipal»  whereby 

the 


Thurfday, 
June  a. 

A.  u  the  agent 
of  B.  the  owocr 
of  a  laa<!ed 
eftate,  eottrt  into 
an  ai^tcemcnt  for 
the  fale  of  it 
with  C.y  whn 
appears  to  ad 
00  his  own  ac- 
coonr,  but  m 
fadl  is  Che  agent 
of  D.,  and  A. 
and  C.  bind 
themfelvei  in  a 
penalty  for  the 
psn'ormance  of 
the  agreemcots 
whereupon  C. 
pays  A.  part  of 
the  purchafe* 
money  a<  a  de- 
pofir.    Held  that 
upon  a  breKh  of 
the  ehnditions  of 
fale  onihs  part 
of  the  vendor^ 
an  »flion  for 
money  had  and 
receifed  ilea  at 
the  fuit  of  D. 
ag«io(l  B.  to  re- 
cover back  the 
drpufit,  without 
proof  cf  the 
money  being  paid 
over  by  A.  to  B. 
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b[  cJ^6u^^o{       ^'^'»  5erj W9t,  then  a<Wreifed  himfelf  toi  the  «ients 

Me,  tuit  any  of  the  caufe,  and  infifted  that  the  e£Fe£k  of  the  mif* 

ftanmeDt  in  the  defctiption  was  faved  by  the  condition,  which  provid* 

JJ^t'^rittelhl'  «djl»t  ao  oTor  or.mif-ftfttemeBt  fiiould  viuste  the 

allowance   fliaU 
be  made  f^r  it 

mooey,  thii  will  ,     Lord  Eljlenbo ROUGH  faid,  in  cafes'  of  this  fort^ 

t^.  !JI5*??rot  w'^  he  fliould  always  require  an  ample  and  fubftandal 

!IIf^fed'S*ro*  perform^ce  of  the  particulars  of  fale,  unlels  they 

ignorance  or  in-  woTe  fpeofically  qualified.     Here  there  was  a  claufb 

'be  r'lrwhi  m  inferted  providing  th^  an  error  in  the  defcription  of 

^miflftate!*^  the  premifes  fhould  not  vitiate  the  fale,  but  an  allow* 

neait  iniTodaced  ^j^.g  fliould  be  madc  for  it.    This  he  conceived  was 

wiin  a  view  to 

raife  ti.e  appfjeot  meant  to  guard  againft  unintentioiial  errors,  not  to 

vaJue  ot  the  " 

prcmifet.  cooipel  the  puTchafeT  to :  complete  the  contra^  if  Jie 

had  beoi  defijgnedly  mifle4  His  lordfhip  therefore  kft 
it  to  the  jury,  whether  thi$  wis  merely  an  erroxieoiijs 
mif*ftatement  or  the  mif-defcription  was  wilfully 
introduced  (o  make  the  land  ^pear  more  valuable 
from  being  in  the  near  neighbourhood,  of  a  bprough- 
town.  In  the  former  cafe  the  contrad  remained  in 
£c^rce }  but  in  tibe  latter  cafe  the  plaixuiff  was  to  be 
i^eved  from  it,  and  was  entitled  to  recover  l>ack  hti 
depofit.  ^ 

The  plaintiff  had  a  verdid.  '  ^ 


In  the  enfuing  term  Pell^  Seijeant,  moved  for  a 
new  trial  in  this  cafe,  both  on  the  ground  diat  tke 
a£tion  (hould  have  been  brought  in  the  name  of  HuU 
ing,  and  that  it  (hould  have  been  toought  ag^unft 

I  RichanU<»i; 


•        ^1 
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FIRST  SITTING  IN  TERM  IN  LONDON. 


Dry   v.   BoSW£JLL.  WeJneOiy, 

May  II. 

f 
,  "  •  /  ■ 

jl  3SUMPSIT  for  work  and  labour,  and  materials   i^  then  11  .o 
in  and  about  the  repairs  of  a  lighter.     Plea,  the    'S^iTATihc' 
general  iffue.  SuT^'V. 

a  ligbtermaQy 

There  was  no  doubt  as  to  the  rep^s  being  done  ^  work  the  Ug ht»r» 
and  the  only  queftion  was,  whether  the  defendant  ^^^Au^bp 
was  liable  for  them.  ^  her  Aaii  be 

V  equally  divided 

between  theniy 

The  witneffes  firft  ftated,  that  the  lighter  was  the*  ^^^  b^i, 
fole  property  of  a  perfon  of  the  name  of  Ruflell :    concern,  and  b. 

•^      *        •'  *  '     aa  well  as  A.  la 

liable  for  repaira 
done  Co  the  lighter :  «>But  if  the  agreement  between  them  it,  that  B.'  in  confideration  of  wornog 
tJie  lighter  ihall  hate  half  her  gr»ft  esmingSf  this  does  ooc  conftitutc  a  paxCncrihip»  being  only  • 
4D0dc  of  paying  B.  for  his  labor. 

Z  3  that 
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Garroza  objefted  that  the  witnefs  was  interefted, 
as  he  might  be  under  covenants  to  the  defendant  to 
lay  a  certain  quantity  of  dung  on  the  part  of  the 
preniifes  he  occupied,  and  would  at  any  rate  be 
liable  for.  not  cultivating  this  part  in  a  hufbandiike 
manner. 

Lord  Ellendorouch  heKl,  that  the  objeftion  did 
not  go  to  the  competency  of  the  witnefs,  however  it 
inight  afi'eft  his  credit. 

The  defendant  had  a  vcrdicl. 

Garrow  and  Roberts  for  the  plaintiff. 

Park  and  Cunvood  for  the  defendant. 

[Attornlev,  Hntifiaw  m^  NiaU.] 


Vide  Peak,  Law  Ev.  2d  ed    144. 


Farebrother 
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Farebrother  v.  Ansley  akd  another,  lati 

ShERIFP  of  MiDIJLESEX.  a«e    ly. 

HTHIS  was  an  aftion  of  affumpfit  on  a  promife  to  in-  There  w  no  im. 
demnily  the  plaintiiF  in  thefale  of  certain  goods   thew^T'.sh^ 
taken  in  execution  by  the  defendants.  «  wa^'^er'^ 

who  felii  goi.dt 

The  declaration,  after  ftating  a  writ  of  fieri  facias  to  A  when  empioyl 

have  been   fued   out  by-C.  Tomkins,  requiring  the  tbeshwirsof. 

SheriffofMiddlefextolevy363/.  1 6i.  befides  pound-  .wm«rw«^ 

age  on  the  goods  of  J.  P.  Auberey ;  that  a  warrant  was  '*^**'»^**  **»« 

made  by  the  defendant  as  fuch  Sheriff  to  T.  Watkins  ney  in  the  origu 

to  levy  under  the  writ,  and  that  Watkins  had  feized  chough  the  "she. 

and  taken  certain  goods  and  chattels  as  and  for  the  «^J^'^*^7i^ 

roods  and  chattels  of  the  faid  J.  P.  Auberey,  alleged  he  himfeif  btd 

that  m  coniideration  that  the  plaintiff  at  the  fpecial  in-  goods,  and  he  ia 

ftance  and  requeft  of  the  defendants  would,  in  the  hit  poundage 

way  of  his  profeffion  and  bufinefs  of  an  auftioneer,  fell  JiJ*™  J^^jf  ^r, 

and  difpofe  of  the  faid  goods  and  chattels  fo  feized  and  And  if  an 

taken  in  execution  as  aforefaid,  the  defendants  under-  ptu  u  brought 

took  to  fave  him  harmlefs  and  keep  him  indemnified  !he^^r*2^inft 

from  and  againfl  all  damages,  cofls,  charges,   and  ex-  !5*/°?i?°^» 

pences  which  he  might  fuftain  or  be  put  unto  for  and  ©then,  aii  the 

on  account  of  his  fo  felling  and  difpofmg  of  the  faid  ed*  w^whiTi^" 

goods  and  chattels.     The  declaration  then  averred  that  ^^^i^Jjl^^^ 

the  plaintiff  did  fell   and  difpofe  of  the  goods,  and  ^*»«  no  taion 

after  afligning  a  breach  in  the  eommon  form  for  not  lion  agaioft  my 

of  hia  co>de/eDd- 
•  ants. 
Q.  Whether  If  the  fhcriflT  had  hlmreif  a^uall)  rmfloyed  and  direAed  the  adcUoocer  M  feU  tbt 
goods,  therfe  wc\J4.  have  been  an  imolied  primife^fiadeaiAuy  ^ 

A  a*  2  indemni" 
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indemnifying,  ftated  that  an  aftioh  of  trefpafs  Vf^ 
brought  jointly  againft  him,  the  defendants,  and  T. 
Watkins  by  J.  Bland,  who  claimed  to  be  the  real 
owner  of  the  goods,  in  which  a£tion  Bland  recovered 
a  vprdia  for  395/.  5/.  bd.,  and  that  the  whole  of  thii 
fum,  together  with  the  Sheriff's  poundage,  &c.  was 
levied  upon  the  goods  of  the  plaintiff.  There  were 
feveral  other  fpecial  counts  in  the  declaration,  laying 
the  promife  of  indemnity  different  ways ;  and  the  ufual 
money  counts. — Plea,  the  general  ijfue. 

.In  this  cafe  all  the  judicial  proceedings  fet  forth  in  die 
declaration  were  admitted  on  the  part  of  the  defen- 
dants, and  it  was  not  contended  on  the  part  of  the 
plaintiff,  that  there  had  been  any  expre/s  promife  by 
the  defendants  or  their  agents  to  indenmify  him. 
The  only  quefHon,  therefore,  was,  whether,  under  the 
circumftances,  the  defendants  were  liable  upon  an  m* 
plied  promife  to  make  good  to  the  plaintiff  the  da- 
mages which  had  been  levied  upon  him  at  the  fuit  of 
Bland,  or  any  proportionate  part  thereof. 

The  plaintiff  was  employed  as  au£tioneer  or 
broker  on  this  occafion,  not  by  the  iheriff,  but  by 
the  attorney  who  fued  out  thejfi.fa.  in  the  caufe  of 
Tomkins  v.  Auberey^  and  the  fheriff's  officer  to  whom 
the  warrant  under  it  had  been  direded. 

To  prove  that  the  defendants  had  aftually  fold  tile 
goods  by  the  plaintiff  as  their  agent,  the  principal  evi- 
dence  was  a  catalogue  of  the  goods  returned  by  Ae 

plaintiff 
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^aintiflrto  the  auction  department  in  the  excife  oiHce, 
with  the  following  certificate  indorfed  upon  it—* 

^  I  certify  that  the  goods  and  chattels  mentioned^  in 
diis  catalogue  were  feized  by  me  as  the  property  of  J.  B« 
Auberey,  by  virtue  of  His  Majefty's  writ  diJUri  facias^ 
at  the  fuit  of  C.  Tomkins,  to  levy  363/.  i  &s.  befides 
&c. ;  and  that  I  have  fold  the  fame  for  264/.  1 3^. 
Dated  the  24th  day  of  January^  1 8o6. 

/T    o  \  John  Ansley,  7  ok    -/r  ># 

CL-S.)  Thos.  Smith,  5  Shenff." 

It  likewife  appeared  that  out  of  this  money  the  de- 
fendants had  received  14/.  for  their  poundage,  and 
diat  they  had  taken  a  bond  of  indemnity  from  Tom- 
Idn's  attorney  and  another  perfon  before  the  fale  ^ 
the  goods. 

Lord  Ej^LENBOROUOH,  foon  after  the  plaintiff's 
qafe  was  opened,  exprefled  great  doubts  whether  the 
the  adion  could  be.  fupported ;  as  according  to  the 
cafe  of  Merryweather  v.  Nixan  {a\  there  was  no  con- 
tribution among  joint  wrong  doers,  where  there  was  a 
Judgment  againft  them  jointly,  and  all  the  damages 
H^  levied  againft  one  of  them ;  nor  even  fuppofing 
ffi|t  the  plaintiff  had  been  employed  by  the  defendants, 
i&L  it  follow  that  they  were  bound  to  indemnify  him ; 
fince  a  promife  of  indemnity  was  Hot  to  be  implied  if         r- 


■^n* 


(a)  8  T.  R.  186. 

A  a  3  '       '  one 
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one  man  committed  a  trefpafs  at  the  requeft  of-  an- 
other. 

Park  and  Marryat  maintained,  that  though  perhaps 
the  plaintiff  could  not  recover  as  for  a  contribution 
under  the  count  for  money  paid,  the  law  certainly 
raifed  a  promife  on  the  part  of  the  defendants  to  in- 
demnify him  againft  the  confequences  of  what  he  had 
done  as  theu:  agent*  If  the  feizure  and  fale  of  the 
goods  had  been  known  at  the  time  to  be  a  trefpafs, 
the  matter  would  have  been  otherwife,  and  even  an 
exprefs  promife  to  indemnify  would  have  been  illegal 
and  void.  But  the  diftindtion  here  was,  that  when  the 
plaintiff  was  employed  as  audtioneer  to  fell  the  goods 
they  were  believed  by  both  parties  to  be  the  property 
of  Auberey,  and  it  was  confidered  Co  be  the  duty  of  the 
fheriff  to  levy  the  money  upon  them  in  obedience  to 
the  King*s  writ.  Therefore  there  was  nothing  illegal 
in  the  defendants  retaining  the  plaintiff  as  an  audioneer 
to  fell  the  goods ; — ^the  confequence  of  which  was  an 
implied  promife  on  their  part  to  fave  him  harmlefs 
againft  the  confequences  of  any  thing  he  did  in  the 
courfe  of  that  employment.  The  pra£Uce  of  the 
(heriff  in  cafes  of  this  kind  taking  bonds  of  indemnity 
(the  validity  of  which  had  never  been  queftioned) 
marked  the  difference  between  afts  which  might 
eventually  turn  out  to  be  trefpaffes,  and  ads  which 
were  perceived  to  be  fuch  before  they  were  committed* 

The  trial  was  allowed  to  proceed ;  but  no  evidence 
being  given  of  the  defendants  having  employed  the 
plaintiff  to  fell  the  goods,—— 

Lor4 
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Lord  Ellenborouch,  vhen  he  cime  to  fum  up, 
obferved,  that  the  aftion  now  appeared  to  be  brought 
by  the  plaintiff  to  be  indemnified  againit  the  confe- 
quences  of  his  own  blunder.     The  fheriff  mud  anfwer 

.  as  i\ie fuperior  to  the  party  who  fues,  and  to  the  party 
whofe  goods  are  taken.  But  the  difference  is  every 
thing  between  the  relation  in  which  he  ftands  to  ftran- 
gers,  and  the  relation  which  fubfifts  between  him  and  his 
own  inftruments  of  office.  They  fay  he  is  liable  to 
them  for  the  confequences  of  their  afts.  No ;  they 
are  liable  to  him.  This  is  a  complete  inverfion  of 
liability*     The?  certificate   produced  only  fhews  that 

^•di^  flieriff  adopted  the  Tale  by  the  audUoneisr  as  to  the 
public,  not  that  he  made  himfelf  refponfible  for  the 
afts  of  the  individuals  concerned  inter  fe.  The  bond 
of  indemnity  taken  by  the  fheriff  was  likewife  quit<£ 
collateral;  and  after  he  took  it  he  had  not  a  whit  lefs 
of  claim  againfl  thofe  who  had  involved  him  in  the 
trefpafs.  If  the  damages  recovered  by  Bland  had 
been  levied  upon  the  fheriff  inflead  of  Farebrothcr,  I 
want  to  know  why  he  might  not  {lave  fued  his  bound 
bailiff  by  whom  the  goods  of  Bland  had  been  tor- 
4ioufly  feized  ?  If  I  order  my  fervant  to  turn  out  a  . 
horfe  trefpafling  on  my  field,  and  he  turns  out  horfes 
agifling  there,  I  may  be  liable  to  others  for  the  confe- 
quences, but  not  to  him.  This  likewife  is  a  quefKon 
between  mafler  and  man. — Neither  an  exprefs  nor 
implied  promife  of  indemnity  appears  to  fupport  the 
j^iitiff's  demand. 

Verdid  for  the  defendants. 

A  a  4  Park 
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JPjrJEr  and  Marryat  for  the  plaintiff. 
Garrow  and  Reader  for  the  defendants. 


(^Attornieiy  Mtuidick  and  Smiti.] 


■^T- 


Where  a  perfon  ha9  been  in- 
duced tgnorantly  to  copimit  an 
illegal  a^y  an  exprefs  promife  of 
indemnity  ha3  been  held  to  be 
valid.  Fletcher  v.  Harcott» 
Hutt.  55.  But  an  exprefs  pro- 
Biife  to  indemnify  a  perfon  againft 
|hat  which  from  the  nature  of  his 
fiffyt  be  vfiyfiL  be  takei^  to  have 


been  confcious  was  againft  laW| 
is  void.  Martyn  v.  Blithman» 
Yely.  197.  I  have  not  been  able 
to  find  any  cafe  deciding  how 
far  a  promife  of  indemnity  will 
be  imfliedf  where  one  ignorantly 
commits  a  trefpafs  at  th^  requeft 
of  another. 


f rfjls^,  J^ttt  ]. 


irarddcfof 
^ft  are  fold  to 
•  woman  of  U>e 
town^an  aftioa 

Wfll  lie   to  ftm 

cover  tbcirvaluey 
altbooii^h  the 
fellir  knew  tbt 
way  of  \\h  of 
tlie  purchafor  { 
vnleft  he  fur- 
•tihed  chein  with 
a  view  to  enable 
ber  CO  tvftj  \% 
0D9  and  he  es« 
fe^  tobejMMl 

^ber|colb|o« 


BOWRY  V.  BeNN^T,  SPIIfSTER, 

A  S8UMPSIT  to  repover  the  value  of  certain  clothes 
fipnifhed  by  the  plaintiff  to  the  defendant.-* 
Plea^  the  general  iffue. 

The  defence  fet  up  was,  th^t  the  defen^^t  vrds  ^ 
woman  of  the  town ;  that  this  was  well  known  to  the 
plaintiff^  and  that  the  clothes  in  queitipn  were  finr  the 
purpofe  of  enabling  the  defendant  tq  carry  on  bei 
l}uiinefs  of  proftitution. 

T))e  eyideiipe  to  \>im^  hoine  9^  knowledge  of  the 

defendant^ 
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pendant's  way  of  life  to  the  jim0f  was  veiy 
0ight;  and 

Lord  Eix^NBQROiroH  i&'d,  it  mud  not  only  be 
Ihewn  that  he  had  notice  of  tbia^  but  that  h^expeded 
to  be  paid  from  the  profits  of  ti|e  defendant's  proftitiu 
tk>n9  and  that  he  fo)d  the  clothes  to  enable  her  to  carry 
it  on,  fo  that  he  might  appear  po  have^one  fomething 
in  furtherance  of  it.  In  that  qde  the  contrad  was 
corrupt  and  illegal,  and  fuch  as  could  not  be  enforce^ 
b  a  court  of  juflice;  but  it  was  not  to  be  con^dere4 
pf  this  defcrip^on  from  the  mere  drcumftapce  of  the 
4efendant  being  a  proftitute^  even  within  the  plain** 
tiff's  knowledge. 

The  plaintiff  had  a  verdid. 

Carrow  and  .■  for  the  plaintiff^ 

Fart  for  the  defendant* 

[  A  tlorakiy  Sufkmfan  tod  Skefpsrd.} 


8p  it  is  no  bar  to  an  afiion  for  walherwoman's  biUi  although  it 

lie  afe  and  occupation  ofalodg-  fliouid  appear  tliat  the  article! 

Bgy  that  the  defendaat  was  an  wafl^ed  coafifted  fviacipidly  of 

n&nt  and  a  proftitute;    **  w  expenfivtdrpffesandgcutl  mefi's 

30t}i  an  in&nt  and  a  proftitute  night  caps.     Per  BullbRi  J* 

nuft  have  a  lodging,'*     Crifp  **  This  unfortunate  woman  muft 

0.  ChurchiUii  Bof.  5c  PUL340.  have  clean  linen }   and  it  isim- 

And  an  adiion  naj  be  mabtaila-  pofliUe  fef  the  court  to  takt 

ad  againft  a  female  of  this  de-  into  confideration  which  of  thefe 

|cription  for  the  amount  of  a  articles  were  ufed  by  the  defend- 

ant 
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ant  to  an  improper  purpofe,. 
and  which  were  not,'*  Lloyd 
V.  Johnfon,  i  Bof.  &  Piil.  341. 
But  wherever  any  thing  is  done 
direAly  in  furtherance  of  immo- 
rality, the  maxim  e.^t  turpi  cau/m 
non  oritur  adio  applies.  Thus^  if 
a  lodging  is  knowingly  let  for  the 
purpofes  of  proilitution,  an  a£lion 
will  not  lie  for  the  ufe  of  it. 
Girardy  v.  Richardfon,  1  Efp. 
Caf.  13.     So  in  an  adtion  for 


board  and  lodging,  where  it  ap* 
pcared  that  the  plaintiff  kept  a 
houfe  of  bad  fame,  and  befldes 
what  (he  received  for  the  board 
and  lodging  of  the  unfortunate 
women  who  lived  with  her,  par- 
took of  the  profits  of  their  pro- 
ftitution,  Lord  Kenyon  deckmiy 
that  fuch  a  demand  could  not  be 
heard  in  a  court  of  juflic  e.  How* 
ard  V.  Hodges,  Selw.  N,  P.  60. 


In  an  a£lion  for 
•  libel  opoo  the 
plaintiff  in  his 
bufinefs  of  a 
k>okfeltcr,  as« 
cafing  h'm  of 
beiog  in  the  hx- 
Bit  of  pvbltihtng 
inuDonl  and 
foolifli  books, 
the  defendant, 
wider  the  plea  of 
mt  guilty,  may 
adduce  evidence 
to  (hew,  that  the 
fttppoied  libel  is 
a  fair  ftridlure 
vpoo  the  general 
ran  of  the  plain- 
tilTt  publica- 


Tabart  v.  Tipper. 

TTHIS  was  an  aftion  for  a  libel  on  the  plaintiff,  con* 
tained  in  a  periodical  work  called  "  The  Sad- 
rift  or  Monthly  Meteor/'  publilhed  by  the  defendant. 
—The  declaration,  after  ftating  that  the  pkuntiff  was 
a  publifher  and  vendor  of  books  for  children,  and 
always  publiftied  and  vended  books  of  an  ufeful, 
moral  and  proper  tendency  ani  defcription  for  thar 
ufe,  alleged  that  the  defendant  contriving  and  raali- 
cioufly  intending  to  injure  the  plaintiff  in  his  good 
name  and  charafter,  and  to  caufe  it  to  be  fufpe&ed 
and  believed,  that  he  publifhed  and  vended  books  of 
an  abfurd,  immoral,  and  improper  tendency  and 
defcription  for  children,  compofed  and  printed  th^ 
libel  in  queftion.^^— Plea,  the  general  iffiie. 


M 


GamnVi 
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GatYow^  in  crofs  examining  one  of  the  plaintifPs 
mtnefles,  alked  him  whether  the  plaintiflF  had  not 
publiihed  fuch  and  fuch  books ;  with  a  view  to  Ihew, 
that  the  fuppofed  libel  was  a  fair  ftrifture  upon  the 
QMnmon  run  of  the  plaintiflf's  publications. 

Topping  objefted  to  this  evidence  as  inadmiffible 
Under  the  general  iffue  of  not  guilty. 

Garrow  maintained,  that  the  evidence  was  clearly 
receivable,  as  it  went  to  negative  the  malice  imputed 
to  the  defendant ;  and  cited  Anthony  Pafquin's  cafe 
as  in  point,  where  in  an  aftion  for  a  libel  upon  an 
author,  Lord  Kenyon  admitted  evidence  of  the  na- 
ture of  the  plaintifF*s  works,  and  it  appearing  that  ' 
they  were  themfelves  of  a  libellous  and  fcanda- 
loua  defcription,   his  Lordfhip  threw  his  parchment 

at  his  head,  and  difmifled  him  from  the  court  with 
infamy. 

'  Lord  Ellenbo ROUGH.  The  main  queftion  here 
is,  quo  ammo  the  defendant  publiftied  the  article  com- 
plained  of; — ^whether  he  meant  to  put  down  a  nui- 
fance  to  public  morals,  or  to  prejudice  the  plaintiff? 
To  afcertain  this,  it  is  material  to  know  the  gene- 
ral nature  of  the  plaintifF*s  publications  to  which 
the  libel  alludes ;  and  I  therefore  think  that  the  evi- 
dence is  receivable.  The  plaintiff  is  bound  to  fhew 
that  the  defendant  was  aQuated  by  malice,  and  the 
defendant  difcharges  hlmfelf  by  proving  the  contrar)% 
Liberty  of  criticifm  muft  be  allowed,  or  we  fhould 
neither  have  purity  of  tafle  nor  of  morals.     Fair  dif- 

cuffion 
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lo  an  afiion  for 
« libei,  if  fej>a. 
rate  paflagei  of 
the  libel  are  to 
h'  fee  our  io  one 
count  of  fbe  de- 
claration, they 
ougbt  to  be  de. 
fcribedas  fepa. 
rate  and  diltind 
irom  each  other. 


cufHon  is  eiTentially  necefiary  to  the  truth  of  hiftur? 
and  the  advancement  of  fcience.  That  publicalioi^ 
therefore  I  fliall  never  confider  as  a  libel,  which  Im 
for  its  objed:,  not  to  injure  the  reputation  of  mj 
individual^  but  to  corred  mifreprefentations  of  bSu 
to  refute  fophiftical  reafoning,  to  expofe  a  vidoua 
tafte  in  literature,  or  to  cenfure  what  is  boflile  to  iqq^ 
rality. 

The  crofs  examination  accordingly  proceeded. 

When  the  libels  came  to  be  read,  ^  obje&ion  w9M 
taken  to  the  firit  count  for  a  variance.    It  was  ayerrej 
in  this  count,  that  the  defendaqt  compofed  and  prinU 
ed  a  libel,  ^^  containing  therein,  the  faUe,  fcanda- 
lous,  malicious  and  defamatory  words  and  matter 
following  of  and  concerning  the  faid  plaintiff  in  hil 
aforefaid  trade  and  buiinefs,  that   is  to  fay,   &cJ' 
The  libel  was  then  fet  out,  which,  after  fomefou 
tence^  containing  a  mock,  panegyrick  upon  a  ppeQ 
fuppofed  to  have  been  lately  publifhed  by  the  pWn- 
tiflF,  appeared  on  the  record  with  proper  innueiwios 
as  follow^.     "  Not  to  tire  your  numerous  readers; 
with  needlefis  prolixity,  I  proceed  to  the  magoi^cQt 

"  Poem. 

"  There  was  a  little  maid 
**  And  fhe  was  afraid, 

**  Her  fweet  heart  would  come  to  her, 
<*  She  bound  up  her  head 
*^  When  fhe  went  to  bed, 

**  And  file  fattened  her  door  with  a  lkewer% 


"  M 
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I 

«*  Butyftrj  a  truce  to  trifin^y  fee/* 

In  the  book  itfelf,  immediately  after  the  doggerel 
rerfes,  there  were  thefe  Latin  words,  which  were 
snkted  by  the  pleader  in  drawing  the  declaration : 

Dixin*  ego  vobis  -  A  ft i cam  quandam  ineje  elegaiu 
tiam  ? 

Lord  Ell£nboro0gh  faid^  the  libel  was  here  fet 
out  18  if  it  were  an  entire  and  continuous  part  of  the 
book  from  which  it  was  taken.  But  in  hd  it  con- 
fifted  of  two  feparate  and  divided  parts  of  the  book. 
Tile  declaration  propofed  to  do  one  thing  and  did 
meAxT.  The  more  corred  way  would  have  been 
to  'kave  fidd  i  ^  in  a  certain  part  of  which  /aid  libel^ 
HkrevHis  and  is  contained  tsfc.j  and  in  a  certain  other 
pari  ^  which  /aid  libel j  there  was  and  is  contained 
t^c**  However,  in  this  inftance  the  fenfe  was  not 
altered  by  the  pafiage  omitted ;  if  it  had,  he  fhould 
Ittve  dire&ed  a  nonfuit. 

The  3d  count,  framed  like  the  firft,  was  for  a  li- 
bd  contained  in  another  number  of  "  The  Satinfij' 
profeffing  to  offer  certain  fbifhires  upon  the  article 
ibove  mentioned,  and  fet  out  the  following  fentence : 
**  My  farcafUc  friend,  by  leaving  out  the  repetition 
01*  chorus  of  MoNs.  T's.  poem,  greatly  injures  the 
iwtenfemblej  or  general  and  combined  effed."  In 
ihe  book  itfelf  it  ran,  **  My  farca/lic  friend  MflPOr, 
Ijjr  leaving  out  t^c.*[ 

14  It 
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It  being  c^jeded  that  the  omiflion  of  the  name  of 
the  perfon  alluded  to,  materially  altered  the  mean* 
ing  of  the  fentence. 

Lord  Eljlenborough  declared  himfelf  of  the  fmfi 
opinion,  and  held  that  the  plaintiff  was  not  entided 
to  a  verdift  upon  the  3d  count. 

iirthovgh  It  It  On  the  part  of  the  defendant  it  was  allowed,  that 

ti^r^to  ^  omu    the  plaintiff  had  not  publiihed  the  poem  imputed  to 

«ndllS"o?r  ^^  >  ^"^  ^^  ^^^^  urged  that  this  was  intended  as  a 
tookfeierifi       juft  fpecimen  of  his  publications. 

yoblifliing  books    J  *  *^ 

mf  Ml  improper 

Mmnbul»\fc\y  Lord  Eljlekbo  ROUGH  however  informed  the  jury, 
Se^Ka^"*  ^^  ^^  ^^  certainly  adionable  gravely  to  impute  to 
•^  *n^^n»Mrai  a  bookfeller  having  publiihed  a  poem  of  this  fort,  to 
fcoduaion.         which  he  was  a  ftranger ;  as  the  evident  temknqr 

of  the  unfounded  imputation  was  to  hurt  him  in  h^ 

buiinefs. 

The  plsdntiff  had  a  verdift  with  one  Jhilling  da* 
mages. 

Topping  and  Reader^  for  the  plaintiff. 
Garrowy  for  the  defendant. 

[Attoroiesi  Af^rr  and  5/«l<f.]> 


In  a  cafe  decided  at  the  fit-  conxit&tAvfitYiTahhartvSt^i 
t-.ngs  after  Trinity  term,  but  it  may  be  convenient  tointio* 
whichi  from  its  being  iiitimately    duce    here.    Lord    Ellimio- 
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lat  it  is  DOt  libel- 
r  a  literary  com- 
authorofit,  in  as 
tnbodied  himfelf 
;  and  that  if  he 
d  into  domeftic 
pofes  of  perfonal 
inot  maintain  an 
damage  he  may 
|uence  of  being 
idiculous. 
rtf  Knt*  V*  Hood 
Lioodon  Sittings 
Geo.  III. 
:ion  flatedy  that 
^ore  the  publiih- 
he  falfe,  fcanda- 
,  and  defamatory 
ifter  mentioned, 
of,  and  had  fold 
\  fums  of  money, 
copyrights  of  di- 
lim  the  faid  Sir 
a  certain  book 
he  Siranger  In 
tain  otlier  book^ 
Northern  Sum- 
other  book,  en- 
^iranger  in  Ire^ 
hich  faid  books 
ftively  publifhed 
at  defendant  in- 
)ofe  him  to,  and 
I  him  great  con- 
er  and  ridicule, 
icioufly  publifhed 
fcandalous,  ma- 
lefamatory  libel, 
'  a  book,  of  and 
r  faid  Sir  Johnj 


and  of  and  concerning  the  faid 
books,  of  which  t!ie  (aid  Sir 
John  was  the  author  as  afore- 
(aid,  which  fame  libdi  was  en« 
titled  "  My    Pocket    Bo^i,   #r 
Nitt/i  for  a  Ryghte  Merrie  and 
conceited  Tour^  in  quarto,  to  he 
caJledTuE  Stranger  in  Ire- 
land IN  1805,  (thereby  allud- 
ing to  the  (aid  book  of  the  (aid 
Sir  John,  thirdly  above  menti- 
oned, )  by  a  knight  errant  ( there- 
by   alluding    to    the  faid    Sir 
John),"   and  which  fame  libel 
contained  therein  a  certain  falfe^ 
fcandalous^  malicious,  and  de- 
famatory print,  of  and  concern- 
ing the  faid  Sir  John,  abd  of 
and  concerning  the  (aid  books  of 
the  (aid  Sir  John,  ift  and  xdly 
above  mentioned,  therein  calledy 
**    Frontifpieee^*   and    entitled 
'*  The  Knight  (meaning  the  (aid 
Sir  John)  leaving  Ireland  with 
Regret,^*    and   containing    and 
reprefenting  in  the  (aid  'print, 
a  certain  falfe,  fcandalous,  and 
malicious,  defamatory,  and  ridi- 
culous reprefentation  of  the  faid 
Sir  John,  in  the  form  of  a  man  of 
ludicrous  and  ridiculous  appear- 
ance, holding  a  pocket  hamdker- 
chief  to  his  face,  and  appearing 
to  be  weeping,  and  alfo  contain- 
ing therein,  a  certain  falfe,  ma- 
licious, and  ridiculous  reprefen- 
tation of  a  man  of  ludicrous  and 
ridiculous  appearance,  following 
the  faid  reprefentation  of  the  (aid 
Sir  Johu,   and   reprefenting  a 

man 
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man  loaded  with,  and  bending 
under  ttie  weight  of  three  large 
books,  one  of  them  having  the 
word  '*  Bahic^*  printeid  on  the 
back  thereof,  &c.  and  a  pocjcet 
handkerchief  appearing   to  be 
held  in  one  of  the  hands  of  the 
(aid  reprefentatiOD  of  a  man,  and 
the  comers  thereof  appearing  to 
be  held  or  tied  together^  as  if 
containing    fomething    therein^ 
with  the  pnnted  word  '*  Ward" 
role**      depending     therefrom, 
(thereby  fdfelyy    fcandalouflyy 
and   malicioufly,    meaning  and 
intending  to  reprefent,  for  the 
purpofe   of  rendering  the  faid 
Sir  John  ridiculous^  and  expof- 
xng  him  to  laughter,  ridicule, 
and  contempt,  that  one  copy  of 
the  {aid  ift  mentioned  book  of 
the  faid  Sir  John,  and  two  co- 
pies of  the  (aid  book  of  the  fud 
Sir  John  2dly  above  mentioned, 
were  (b  heavy  as    to  caufe  a 
man  to  beud  under  the  weight 
thereof,  and  that  his  the  (aid  Sir 
John's  wardrobe  was  very  fmall, 
and  capable  of  being  contained 
in  a  pocket  handkerchief,)  and 
which  faid  libel  alfo  contained, 
&c.  &c.     The  declaration  con^ 
eluded  by  laying  as  fpecial  da- 
mage, that  the  (aid  Sir  John  had 
been    prevented   and    hindered 
from  felling  to  Sir  Richard  Phi* 
lips   Knt.  for  a  large  fum  ef 
money  to  wit  600/.,  the  copy* 
right  of  a  certain  book  or  work 
9f  him  the  faid   Sir  John,  pf 


which  the  (aid  Sir  Jofin  wit  tfce 
author,  containing  an  account 
of  a  tour  of  him  the  faid  Sir  John 
through  part  of  Scotland,  which 
but  for  the  publidiing  of  tJbeiimI 
falfe,  fcandalous,  malickms,  mi 
defamatory  libels,   he  the  M 
Sir   John    would,    could,  mi 
might  have  fold  to  the  faid  Sir 
Richaid  Philips  for  the  (aid  U 
mentioned  fum  of  mooey,  nd 
the  (arae  remained  whoDy  un- 
fold and  undifpofed  o^  and  ins 
greatly  depreciated  and  lefaed 
in  value  to  the  (aid  Sir  Jdha.— 
VloL',  $koi  gmlty. 

Lord  ELLBWBOftouair,  u 
the  trial  was  proceedmg,  arti* 
mated  an  opinion,  that  if  the 
book  publilhed  by  the  defca- 
dants  only  ridiculed  the  pUtf 
9k  an  author,  the  wBitm  coaM 
not  be  maintained* 

Garrovf  for  the  phistiffil' 
lowed,  that  when  hia  dieatcaae 
forward  as  an  author,  ht  (ob- 
jefted  himfelf  to  tbe  criticib 
of  all  who  might  be  di^ofedl^ 
difcufs  the  merits  of  Ina  woAm; 
but  that  cnticifm  mi|ft  bt  iff 
and  liberal ;  its  objeA  ou^lo 
be  to  enlighten  the  publicjL  ^ 
to  guard  them  aginft  thefi^* 
pofed  bad  tendency  of  a  paiti* 
cular  publication  prdented  to 
them,  not  to  wound  the  fad* 
ings  and  to  ruin  the  praijpcfii 
of  an  indifiduaL  If  nSak 
wis  emjdoyedy  it  AmmiU  have 
(bmebottada.    While  »  Kbcrtf 
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in 


inted  of  analyzing  lite- 
)du6tions>  and  pointing 
ir  defeas,  aill  he  muft 
dered  asa  libeller,  wko& 
je^  was  to  hold  up  an 
to  the  laughter  and  cpn* 
>f  mankind  A  man 
wen  upon  his  neck  per- 
Mild  not  complain  if  a 
in  a  fcientific  work 
oinutely  defcribe  it,  and 
its  nature  and  the  means 
erfi^g  it ;  but  furely  be 
U]^rt  an  a^ion  for  da- 
againil  any  one  who 
»iiblifli  a  book  to  make 
idiculous  on  account 
I  tniirmityy  with  a 
re  print  as  a  frontif- 
Theobjeaofthebook 
fd  by  the  defendants 
xrasy  by  means  of  immo- 
Idicule  to  prevent  the  fale 
lainti£F's  works,  and^en- 

0  deftrpy    him    as    an 
In  the  late    cafe    of 

V.    Tabhart     his    lord- 

1  held  that  a  publicar 
no  means  fo  offenfive 

dicial  to  the  obje6l  of 
libellous   and   adion- 

£li,enborough.  In 
ife  the  defendant  had 
^rcufed  the  plaintiff  of 
og  what  he  had  never 
;d.  Here  the  fuppofcd 
IS  only  attacked  thofe 
f  which  Sir  John  Carr  is 
»wcd    author;  and- one 


wnter  in  expofingtlie  ioBies  and 
errors  of  another  nuiy  make  ufe 
of  ridicule  h<}wever  poignant* 
Ridicule  is  often  the  fitteft  wea- 
pon that  can  be  employed  for 
fuch  a  purpofe.  If  the  reputa- 
tion or  pecuniary  interefts  of  the 
perfon  ridiculed  f ufier,  it  itdam* 
num  ahfque  injuria.  Where  it 
the  liberty  of  the  prefs  if  aa 
action  can  be  maintained  on  fuch 
principles  ?  Perhaps  the  plain- 
tiff's Tourtbrwgh  Scotland  i%  now 
unfaleable ;  but  is  he  to  be  in- 
demnified by  receiving  a  compen- 
(ation  in  damages  fxbm  the  perfott 
who  may  have  opened  the  eyea 
fi?  the  public  to  the  bad  taffe 
and  inanity  of  his  compofitions  I 
Who  would  have  bought  the 
works  of  Sir  Robert  Filmer  after 
he  had  been  refuted  by  Mr. 
Iiocke  ?  but  (hall  it  be  faid  that 
he  might  have  fuftained  an  ac^ 
tion  for  defamation  againfl  tha^t 
'great  philofopher,  who  was  la* 
bouring  to  enlighten  and  amelio- 
rate mankind?  Wereallymuft  not 
cramp  obfervations  upon  authors 
and  their  works.  They  fhould 
be  liable  .to  criticifm,  to  expo- 
fure,  and  even  to  ridicule,  if  their 
compofitions  be  ridiculous;  other- 
wife  the  firfl  who  writes  a  book 
on  any  fubje6l  will  maintain  a  mo- 
nopoly of  fentiment  and. opinion 
refpe^ng  it.  This  would  tend 
to  the  perpetuity  of  etTor.-*.  Re- 
flexion on  perfonal  chataifter  is 
another  thing.  Shew  me  an  at- 
b  \9^^k 
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tick  •»  the  taeMt  dutfader  of    ptfs  their  judgihent  fk^  theim 

tliis  phtntiffy  or  toy  aUack  ttpon    «— to  cenfure  them  if  they  be  ce»i 

Ui  charader  uncolineded  with    fiiTable,  and  to  turn  them  iiit6 

Wb  authorfhipt  and  I  Ihall  be  as    ridicule  if  they  be  ridicoloiit. 

mdy  as  any  judge  who  ever  iate    The  critic  does  a  gtest  ferme 

here  to  prcAeft  him ;  but  I  can-    to  the  pubUc,  who  writes  down 

sot  bear  of  malice  on  aecount    any  vapid  or  ufdefs  puUicataoo^ 

ef  turning  his  works  into  ridi*    fuch  as  ought  never  to  have  ap* 

CUk»  peared.     He  cheeks  the  difleni* 

The  Coonfel  for  the  platntiiT    nation  o^  bad  tafte>  and  prevcnti 

ftsU  complaining  of  the  unfair-    people  from  wafting  both  their 

fieb  of  this  pnblicationy  and  par-    time  and  money  upon  tra(h«— 1* 

ticulaxiy  of  the  print  affixf d  to    fpeak  of  fsir  nd  candid  critic 

itf  the  trial  proceeded.  dfin  ;  and  this  every  one  baa  f 

The  Jittotney  General  hzving    right  to  publifh,  akhougk  the 

addrefiedthe  juryon  behalf  of  the    author  ikiay  fufier  a  lo(s  from  tu 

defendants—  Such  a  lofs  the  law  doea  not 

Lord  £llenborou6h  faid»    confider  as  in  injury ;  beomfek 

£very  man  who  publiihes  a  book    is  a  lofs  which  the  party  omgfat 

commits  himfelf  to  the  judgment    to  fulbain.     It  is  in  fliort  the  toil 

t>f  the  public^  and  any  one  may    of  fame  and  profits  to  which  he 

comment  upon  his  performance4    was    never  entitled.      Mothof 

If  the  conmientator  does  not  ftep    can  be  conceived  vusnt  thieatBi* 

afidefitMn  the  work,  or  introduce    ing  to  the  liberty  \>f  the  pieft- 

fiction  for  the  purpofe  of  con-    than  the  fpecies  of  wBdtm  belbie 

.  demnation,  he  exerdfes  a  fair  and    the  court.  We  ought  to  refift  ai 

legitimate  right.    In  the  prefent    attempt  againft  fm  and  Kboai 

cafe*  had  the  party  writing  the    ^ticifm  at  the  threfhold.^-'ne 

critidfinfoUowedthe plaintiff  into    Chief  Justice  concludcdbydi* 

domeftic  life  for  the  purpofes  of    reding  the  jury,  that  if  the  wtkf 

dander,  that  would  have  been    of  the  publication  comphuned 

libellous ;  but  no  pafTage  of  this    of  had  not  travelled  put  of  die 

fort  has  been  produced^^and  even    work  hef  critidfcd  for  the  pu^ 

the  caricature  does  not  affcd  the    pofe  o(  dander,  the  aftion  woaU 

'pldntiffy  except  as  the  author  of    not  lie ;  but  if  they  could  dit 

the  book  which    is    ridiculed,     cover  in  it  any  thing  perfooaBf 

The  works  of  this  gentleman     (landerous  sgainfb  the  platntiffi 

•  may  he,  for  aught  I  know,  very    unconneded  vrith  the  vrorks  he 

valuable  ;    but   whatever  their    had  given  to  the  public,  in  that 

Kerits,  others  have  a  right  to    cafe  he  had  a  good  caufe  of  ac- 

taosf 
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tton,  and  they  would  aWard  him 
damages  accordingly. 

Verdid  for  the  defendants. 


So»  though  it  is  an  aggravated 
J(puidemeanor  to  publifh  an  in- 
vedive  againft  judges  and  juries 
ifkh  a  view  to  bring  into  fufpi- 
f^ion  wfid  Contempt  the  adminif- 
Ua^ra  cf  juilice  in  the  country, 
mOi  k  is  lawful  with  candour  and 
decency  to  difcufs  the  merits  of 
d»  nrdiA  of  a  jury  or  the  de- 
cHuma-of.  a  judge. 

JUx  T.   U^hite  and    anotber. 
LoDdon- Sittings,  after  £.  T. 
i|8  Geo.  III..  Cor.  Gaosfi,  J. 
'  This  was  an  information  filed 
fcy  the  Attorney  General  againfl 
^  proprietor  and  printer  of  a 
Atuday  newfpaper,  called  The 
inJefendent    Whig,   for  a  Hbel 
ttpon  Mr.  Justice  Ls  Blanc 
and  the  jury  before  whom  the 
dqptaia  of  a  merchant  (hip  had 
been  tried  for  murder,   at  the 
Old  Bailey. 

llie  4ibel  affirmed  the  prHbner 
to  haVe  been  guOty  of  murder- 
fag  one  of  his  crew,  and  in  a 
frafs.  and  abufive  flyle  cenfured 
l)ie  judge  and  jury  for  acquit- 
ting faim. 

It  was  contended,  on  the  part 
^  iht  dtfendantSf  that  erery 


one  has  a  right  to  canvafs  the 
proceedings  of  courts  of  jufUce, 
and  that  the  article  complained 
of  was  a  fair  eiercife  of  that 
right. 

Grose,  J.   faid,  it  certainly 
was  lawful  with  decency  and 
candour  to  difcufs  the  propriety 
of  the  verdi^  of  a  jury  or  the 
decifions  of  a  judge,  'and  if  the 
defendants  (hould  be  thought  to 
have  done  no  more  in  this  in* 
fiance,  they  would  be  entitled 
to  an  acquittal ;  but  on  the  con* 
trary,  they  had  tranfjfjrrefled  the 
law^  and  ought  to  be  convided, 
if  the  extra^s  ^m  the  newf- 
paper  fet  out  in  the  information 
contained  no  reafoning  or  dif. 
cuffion,  but  only  declamation  and 
inventive,  and  were  written  not 
with  a  view  to   elucidate  the 
truth,  but  to  injure  the  charac. 
rers  of  individuals,  and  to  bring 
into  hatred  and   contempt  the 
adminiftration  of  juftice  in  the 
country. 

The  defendants  ~Were  found 
guilty  on  this  and  a  fimilar  in- 
formation, and  fentenced  to  three 
years  imprifonment. 

Vide  M'Dougal  v.  Oaridge, 
ante  267,  and  the  cafes  there  re- 
ferred to. 


Bb  % 
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J^%^f^  fiuRCHELL  V.  HoRNSBt^ 


Anaebononthe  'T'HIS  was  an  a£hon  on  the  cafe  in  the  nature  o£ 

eafciQ  the  nature      X  n.      r  •    •  ^        i   •     -/r  •     !_•  ./• 

of  wafte  lict  walte,  for  an  injury  to  plaintiff  in  his  reveruonary 


ludiord  ai^Dft  eftate  and  intereft  ui  a  houfe  and  garden  at  Parfon'a 

^•.^  £'the  Green.   The  declaration  ftated,  that  whUe  the  defend- 

Utter  while  hou.  ant  poffefled  the  premifes  as  tenant  to  the  plamtiflF^ 

cxpiratioo  of  a  and  while  the  reverfion  thereof  belonged  to  the  plain-i 

notice  to  qmu  ^g-^  ^  defendant  did  the  fevenJ  afts  complained  of. 

Itappeared  in  evidence  that  the  defendant  holding 
as  tenant  from  year  to  year,  had  at  Michaelmas  1 807, 
received  a  notice  to  quit  at  the  following  Lady-day, 
and  that  feveral  of  the  afts  of  wafte  defcribed  in  the 
declaration  had  been  committed  after  the  25th  of 
.March  1808. 

Park  contended  that  for  thefe  the  plaintiff's  remedy 
Was  trefpafs  and  not  cafe.  The  tenancy  determined 
when  the  notice  to  quit  expired,  and  the  relation  d 
landlord  and  tenant  then  ceafed  to  exift  between  the 
parties.  After  that  period  it  was  impoifible  that  the 
plaintiff  fhould  be  injured  in  his  reverfionary  eftate 
and  intereft;  for  there  being  no  tertnor  pardcubf 
eftate  fubfifting,  there  could  be  no  reverfion.  ^     ' 

• 

Lord  Ellenborouoii. — ^While  the  poffeiEon  re- 
mained in  the  tenant,  the  landlord  may  be  confidered  as 
entitled  to  the  reverfion ;  and  although  the  landlord 
might  have  treated  the  tenant  holding  over  after  the 

12  ^j(F^' 
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czfuradon  of  a  regular  notice  to  quit  as  a  trefpafler. 
It  does  not  follow  that  he  might  not  waiye  the  trefpafs 
fmd  bring  the  prefeiit  adion. 

The  caufe  was  afterwards  referred^ 


^ 


Carrow  and  Corny n  for  the  plaintiff* 
Fark  and  Jervis  for  the  defendant, 


VUe  Cobb  V.  Stokes*  t  Baft,    Caf.  203.— SouUby  v.  Neviog^ 
^|9«..Wxigbt  V,  Sraitb^  5  Eijp*    9  Eaft,  ^io« 


Symonds  V*  Carr. 


Sunt  dijr. 


A  8SUMPSIT  on  the  warranty  of  a  horfe.    The  de- 
daratioa  was  in  the  common  form.— Plea,  the 
general  iflue, 

The  witnefs  to  prove  the  contrad,  ftated  that  he . 
vns  an  agent  for  the  fale  of  horfes;  that  he  fold  this 
horfe  of  the  defendant,  and  another  belonging  to  a 
third  perfon,  to  the  plaintiff"  at  the  fame  time,  at  an 
entire  price  of  90  guineas,  and  that  he  warranted  both 
to  be  found, 

•oe  horfei  fiace  the  conttift  coDccrnlfig  the  cwo 


Ifanigtotfor 
tbe  fale  of  bodes 
fell!  to  A.,  in 
one  lot  and  at  Uk 
aotire  price,  a 
horfe  beloogiog 
to  B.  and  anothor 
belonging  to  C* 
waranting  both 
horfea  to  be 
Ibond;  A.  cao<« 
not  maintain 
alTumpfit  againU 
B.  for  tbeun- 
loundneft  of  the 
horfe  fvbicb  be- 
longed to  the 
latter,   declaring 
ai  upon  a  (ale  or 
horfes  was  e  tire* 


Bb3 


Lord 
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Lord  ELtENBORoUGH. — ^The  evidence  does^  nit 
fupport  the  declaration. 

Maryatty  for  the  plaintiff,  urged  that  thi$  was  the 
only  way  in  which  the  plaintiflF  could  have  declared  in 
the  prefent  a£tion,  as  he  had  not  bought  the  fecond 
horfe  of  the  defendant;  and  that  it  would  be  hard  to 
put  the  plaintiff  to  bring  his  a6lion  agajnft  the  agent^ 
who  might  not  be  a  refponfible  perfon. 

Lord  ELI4EKBOROUCH.— That  cannot  be  helped. 
The  contraS  was  entire^  and  if  the  other  horfe  Ifild 
proved  unfound,  that  would  have  been  a  breach  of  tfie' 
f  ontrad ;  but  there  is  no  pretence  for  faying  that  the 
defendant  woilld  have  been  liable  for  that  breach^ 

Plaindflf  nonfuited  (a). 

Maryatt  for  the  plaintiff. 

Garrow  for  the  defendant. 


I 

(a)  In  this  oife  the  purchafe  the  entire  confideratipo,  andthf 

of  tb^  two  horfes  by  the  pfadn-  entire  aft  6r  doty  to  be  JMK  iii 

iii  clearly  coriflituted  the  con-  idftue  of  fdch  confidfetittoti^  flU 

fid^tion^rtl^  warranty;  and  breach  of  ^Hich  aft  ord%i( 

in  decUuing  upon  a  contraft  not  complained  of.    Clark  v.  Gftiff 

wnder  feal,  it  is  always  neceffary  6  Eaft,  564.  -  Hands  v.  Bttiti% 

to  ftatc  to  ]nu<^  of  it  ti»  contaioa  $  Eutt,  3^^. 


OOWLANO 
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Co wLANp  V.  Warren^  1,1,0  4^^ 

ASSUMPSIT  for  uf^and  occupation,  money  mud  Thedefeodanc 
&f?.— Plea^  tbe  general  ijfue.  kvakn^^tej  m 

evidence  under 
the  gCDcnU  ifliic» 

The  plsiintiff's  cafe  bemg  ma4e  out^—  /t^A  ^67 


faddy  propofed  to  give  in  evidence  the  certificate 
f3t>tained  by  the  defendant  i^ider  a  commiffion  of 
bankrupt  ifTued  againft  him  fince  the  caufe  of  adion 
accrued.  I}e  contended  that  although  it  was  ufual 
to  plead  bankruptcy,  it  never  had  been  decided  that 
this  was  neceflary,  an4  t|iat  the  words  of  the  ftatute 
wl}ich  allow  bankruptcy  to  be  pleaded  ii)  a  particular 
fonn  do  not  prevent  the  defendant  ^mn  giving  the 
feedal  matter  ix^  ^yidenc^  un4fi}*  the  general  iflue  of 
non  afiumplit. 

I.or4  £LLyNBORoupH.irrThis  coiufe  has  never 
before  been  attempted^  and  I  fhould  be  extremely  forry 
to  ianftion  h.  No  one  (poyld  go  to  trial  with  fafety, 
if  jt  bml^ptcy  (Tould  be  t^^  fuddenly  darted  upoQ 
|iim»  The  nature  of  the  defence,  however,  feems  to 
me  dedfive  againft  permitting  it  to  be  taken  advantage 
ofimder  the  general  ifl^e.  Banknq>tcy  in  the  de- 
fendant does  not  ihew  that  the  ph^ntiff  never  had  any 
pmfe  of  action,  or  that  his  4emand  has  been  cut  down* 
The  debt  ftill  exifts,  and  the  certificate  only  operates 
96  a  fpedal  difcharge  from   it   under  the  ftatute. 


4^^^.//y. 
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\"<» 


The  party,  therefore,  can  avaU  himfelf  of  this  difchargtt 
only  in  fuch  manner  as  the  ftatute  has  provided. 

Verdift  for  the  plaintiff. 

Garrow  and  Lowes  for  the  plaintiff^ 

Taddy  for  the  defendant. 

[Attorniei,  H'UJ  and  Pslmcr  &  C*.] 


#7d^  5  G.  2.  c.  30.  §1.   Hams  V.  James,  9  Eaft,  8f. ' 


TburOaTf  WlLLIAMS^    SPINSTER,  t;.  InNES  AND  OtH£<8|L  ' 

•''*°*^"  EXECUTORS,  &C. 

If  A.  referi  B.  QOVENANT  on  an  indenture,  whereby  the  defen^ 
u^na^'pirtkli.         dants*  teftator  covenanted  to  marry  the  plaindff 

5L["c!fti^^''  ^^^^  ^  certain  time,  or  to  pay  her  annuity.    The 

trhl^*"uii'  defendants  pnter  alia  J  pleaded  that  they  had  fiiDy 

why  B.  or  hit  admuiiftered. 

ageoty  is  evi- 
dence for  B.  in 

mn  taioD  againft       rj*^  p^.^^^  ^^^  jj^  ^^^  hands,  qh  account  rendered 

by  them  to  the  plaintiff  was  given  in  evidence,  in  which 
they  ftated  that  i  coo/,  had  been  awarded  as  due  to 
the  teflator's  eftate  from  a  perfon  who  had  been 

jointly 
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jdntly  concerned  vidth  him  in  underwriting  policies 
ofinfurance. 

Lord  Ellenborough  held  this  not  to  be  fuffident 
proof  of  affets,  as  it  did  not  (hew  that  any  part  of 
the  fum  awarded  had  been  received  by  the  executors. 

A  letter  from  the  defendants  to  the  plaintiff  was 
then  put  in,  ftating  to  her,  that  if  Ihe  wanted  any  farther 
^iformation  concerning  the  affairs  of  the  dece^ed,  fh^ 
fhould  apply  to  a  Mr.  Rois,  a  merchant  in  the  city. 

It  was  next  propofed  to  adduce  the  plaintiff's  attorney 
to  prove  that  by  her  defire  he  had  called  upon  Mn 
Rofs,  who  informed  him  that  the  whole  of  the  1000/. 
had  adually  been  received  by  the  defendants. 

Scarlett  objefted  to  the  admiflibility  of  this  evidence 
98  not  b€iing  the  beft  which  the  nature  of  the  cafe  ad- 
mitt^  of,  and  contended  that  Rofs  himfelf  fhould  be 
called,  who  would  then  (late  upon  his  oath  what  he 
knew  concerning  this  matter,  and  might  be  crofs-ex« 
amine4  2l$  to  the  means  of  knowledge  which  he  pof. 
fefled.    But— 

•  •     - 

Fer  L(»d  ELLENBOROUOHi  —  If  a  man  refers 
anothier  upon  any  particular  buiinefs  to  a  third  perfon, 
he  is  boiind  by  what  this  third  perfon  fays  or  does  con- 
cerning it,  as  much  as  if  that  had  been  faid  or  done  by 
himfelf.  This  was  agreed  to  be  law  by  all  the  Judges 
en  the  trial  of  Mr.  Haftixigs, 

Uppn 


#4^5 
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Upon  the   recommendation  of  the  Chief  Juftici^ 

the  caufe  was  afterwards  compromUed. 

Garrow  and  Holroyd  for  the  plaintiff. 
Scarlett  and  CampMl  for  the  defendants. 


[AUorDJcs,  Blunt  ^n^  Oakkjt'] 


^-^ 


Darnel  v.  P«r/,  K.  B.     Mx. 
Sittings  after  M'  T.^  1806. 

PJaintiff  brought   liis   a£Uon 
againfl  defen<iant  for  goods  fold 
and  de1iver!s4 »  ^^^  the  defence 
itm%y  that  the  goods  in  qucftion 
never  were  delivered  to  the  dc» 
f<^ndant.     Plaintiff  aSdted  that 
they  had  been  delivered  by  a 
car-man  of  the  name  of  Co^mes. 
."Defendant  in  a  converfation  with 
'plaintiff  faid,  ^'  if  Coomes  will 
fay  that  he  did  deliver  the  goods^ 
I  will  pay  for  them."     Upon 
the  trial  plaintiff  called  a  wit- 
liefs  to  prove  that  Coomes  |[who 
was  fiuce  dead)  had  been  ap* 
plied  to  in  confequence  of  defen- 
dant's referring  to  him»  and  that 
Coomes  had  (aid,  he  did  deliver 
the  goods  ID  queftion.«— JIf jr- 
rjat  for  the  defendant  objeded 
to     this     evidence    of     what 
Cooxnet  faid;  but 

Lord  ELLENBOROUGByC.J* 

faid^    wherevet  a  party    refers 
to  the  evidence  of  anotherj  ke  ii 


boand  by  it— -and  this  it  cbnftaHit»^ 
ly  good  evidence. 


Brock  V.  Kent^  widow»  K.  B. 
Sittings  in  London  ^fter  M.  T* 
47  Geo.  in. 

A6lion  for  work  and  Uo«r 
^c—One  item  of  the  dcmui 
was  for  2/.    whicl^    had  been 
inferted   in   a  fonner  bill  paid 
by  defendant;    but  in  payina 
which^  as  plaintiff  allegedy  flf 
had  given  lum  a  forged  tL  3ttlf 
pf  England  note.    TheinTpefior 
of  no|e8  proved  that  be  carried 
back  the  note  to  defendvity  who 
faid  if  (he  paid  it  away«  (he  had.il 
from  one  ^oaes\     and  defire^ 
him  to  enquire  of  Jones  abqnt  it 
Witnefs  tl^n  proceeded  la  tatft 
what  Jones  had  told  buns— and 
this  evidence  was  allowed^  as  de^ 
fendant  had  relevred  to  Jones  fiof 
information  upon  thitfubjed. 

Vide  Emcrliui  v.  BfendeDf 
I  Efp.  Cair.  14a  .^Bun  «;  Pa|^ 
mer,  5  £^  Caf.  145. 
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Doe  ex  d.  Baogal;.ey  v.  Jones.  Ua^  aty. 


A  iDemoraiidam 
figned  bj  •  pcff^ 


17  JECTMEi^  to  recover  a  piece  of  garden  ground 

*^  fituate  all:  Ifighgale.  fiTe<7.faC 

who  b«d  beta 
owner  of  a  copy* 

The  queftion  was,  whether  the  ground  in  difpute  hold  tenement^ 

imis  parcel  of  cartaii^  freehold  property  held  by  the  l^d  /n  p  of"^. 

leffor  of  the  plaintiff  under  the  bifliop  of  London,  ^J^^Xvt 

or  of  a  copyhold  tenement  Utely  purchafed  by  the  J^^^J^"®^ 

4efen(£ant  within  the  manor  of  Homfey.  roond  bdonr^ 

to  the  copyholdy 
bttt  thac  he  paid 

for  a  coniiderable  number  of  years  this  garden  I,*^fj/|^  1, 
wtwAd  had  been  occupied  bt  tlH?  owner  of  the  co-  »<»miffiwe  en. 

O^  v^^oAr  deoce  for  the  kf- 

jffoM  i  but  to  ftew  tha€  ill  ttdmj  the  former  was  (or  ofthe  puia. 
txk  i  ^aft  df  the  latt^,  there  was  produced  a  paper  men*?^  thiT' 
figaed  by  a  perfon  deceafed  of  the  name  of  Byron,  S  ft^*S!It°ii 
prored  to  have  been  owner  of  the  copyhold,  and  jn   »  »«« •  ^^ 
file  oG^pa^n  of  both  between  40  amd  50  years  ago,  nemenc 
n^  tl4iidi  be  ftates  that  tub  part  of  the  garden  ground 
was  copyhold,  but  that  he  paid  20s.  rent  for  one 
part  of  it,  and  lA  11/.  6d*  for  the  refidue. 

Topping  objeded,  that  this  memorandum  was  not 
jB^dence  againft  the  defendant.    But 

Lord  Ellenborough  held,  that  it  was  receivable 
^  prove  that  the  garden  groimd  therein  mentioned 
yras  not  copyhold ;  as  Byron's  intereft  lay  the  other 
1¥ay^  and  he  charged  himfelf  by  this  reprefentation 
^th  the  payment  of  rent  to  which  he  would  not 
r*  /  15  have 
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have  been  liable  had  the  garden  ground  been  parcel 
pf  his  own  tenement, 

The  leflbr  of  the  plaintiflP  had  a  verdid. 

Garrowj  Marryat^  and  Lawe^j  for  the  lefibr  of 
the  plaintiff, 

Topping  and  Reader^  for  the  defendants 


So  entries  ^y  a  fteward  fince 
^eceafed>  charging  himfelf  wkh 
the  receipt  of  money  from  dif- 
ferent perfons,  in  iatiafa^on  of 
trefpafles  committed  on  the 
waftey  are  s^dmiffible  evidence  to 
prove  the  right  to  the  foil.  Bar- 
rjr  V.  Bebbington,  4  T.  R. 
5l  14.  But  entries  by  a  third  per* 
fon  deceafedy  of  receipts  of  rent 
from  his  tenant  for  a  particular 


piece  of  ground  are  not  evidepoi 
to  prove  that  the  ground  Ibad 
belonged  to  him;  becaufe  hewM 
interefted  to  make  thefe  entries. 

•  -        -  *       •  •  » 

Outram  v.  Marewood>  5  T.  R« 
121.  ^d^r^/MWf^  Stead  v.He»; 
ton  4  T.  R.  669.  Lord  Tor. 
rington's  cafe,  Salk.  a8j«  F3> 
man  v,  Maddox^  73.  6go^ 
Clerk  V.  Bedford^  BuL  ^.  f), 


ADJOURNEB  ' 
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ADJOURNED  SITTINGS  INJLONDON. 


Waring  v»  Cox.  13. 


^SStJMPSIT  by  the  plaintiff  as  iHdorfee  of  a  bUl  l^^m^' 
of  lading,  for  30  calks  of  butter  fliipped  at  Sligo  ^Jj^^^J^' 
by  B.  Everard  on  board  the  Ceres,  whereof  the  de-  »<>«  trmifer  any 
fendant  was  mailer,  to  be  delivered  at  the  port  of  goods:  Jd  there- 
London  unto  the  Jhlpper^s  order  or  to  his  aj/igns.         i^ttoeni^ 

t  bill  of  lading 

The  goods  in  queftion  had  been  fold  by  Everard  J « agent,  ST' 
at  Sligo,  to  Baggott  and  Co.  in  London,  to  whom  fto??ii^gJ^  ^ 
ime  bill  of  lading,  indorfed  by  Everard  had  been  for*  »•  tranfituoti 

---,  •  r»t-T»  i^  account  Of  hit 

warded.     By  virtue  ot  this,  Baggott  and  Co.  got  principal,  wiu 
poffeffion  of  the  goods  upon  the  fhip's  arrival  at  Lon-  ^'nrJo^tJ^'^^^ 
don.     A  few  days  after,  the  plaintiff  demanded  the  ^n«flwnpfit« 

■      r  t  iiiin*  f  trover  for  the 

goods  from  the  people  on  board  the  imp,  under  ano*  goods  Hi  hit  owa 
ther  bill  of  lading  which  he  had  received  from  Eve-  °*™*' 
rar^,  and  upon  which  the  prefent  adtion  was  brought. 
-^The  defendant's  handwriting  to  this  laft  bill  of 
lading,  and  Everard's  indorfement  were  now  proved ; 
but  there  was  no  evidence  that  the  plaintiff  had  given 
any  value  for  it.  In  fad  he  was  merely  Everard's 
agent,  and  employed  by  him  to  flop  the  goods  in 
iranJitUy  on  account  of  the  infolvency  of  Baggott  and 
Co.  The  counfel  for  the  plaintiff  relied  upon  the 
b£)i  of  the  defendant  having  had  notice  before  the 

flup's 
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ihip^s  arrival  at  London,  that  the  goo^  were  to  be* 
delivered  not  to  Baggott  and  Co.  but  to  Waring^' 
and  contended  therefore  that  the  latter  alone  wa^ 
to  be  confidered  as  the  aiHgnee  of  the  fhipper,  to 
whom  the  defendant  had  contra£led  to  ddiver  thenu  ' 

Garrow  for  the  defefidant  infifted,  that  at  all  events 
this  a6tion  could  not  be  msentamed  by  the  plaintifiV 
who  being  an  indorfee  without  value^  had  no  pro- 
perty in  the  goods)  and  eked  Cfine  v.  Ho^Uny 
4£aft9  211.  (a) 

Parky  contra  J  contended  that  the  plahnJUT^  as  Jn,^ 
dorfee  of  the  bill  of  lading,  muft  be  taken  to  liave  tbef 
legal  property  of  the  goods«< 

Lord  Eti^ENBojiouQH.  1  am  decidedly  of  opi» 
iiion^  that  without  v^alue  he  has  not^  No  ca£e  Im 
gonefo  far  as  to  decide^  that  a  Ull  of  lading,  is  tian& 
ferrable  like  a  bill  of  exchange,  and  that  the  mere  fig* 
nature  of  the  perfon  entitled  to  the  deliveiy  of  the 
goods  primd  facie  pafles  the  property  in  them  Mt 


(d)  —In  which  cafe  the  que(-  folutely  ^fted  in  the  configneey 

tion  mx>fe,  whether  the  mere  in->  fo  that  the  confignor  hmifdf 

dorfeinentoTabill  of  lading  by  could  not  haTe  fued  for  thenij 

the  confignor  of  goods,  without  h  was  not  effentially  neeefliuy  to 

any  confideration,  would  enable  ^cide  this  impoitaat  queftioa^ 

the  indorfee  to  maintain  trover  W  the  judget  intitetedaicix 

lor  them  in  his  own  name. --It  ftrong.  opinion  in  tke  aegstht^ 

beipg  held  by  the  court  th^t  uo-  on  .the  ground  that  no    jHo* 

der  thecircunpilnnces  of  .that  eafe,  perty  pafied  by  the  \at  indprfe- 

the  property  in  the  goods  had  ab«  ment  of  the  bill  of  lading'. 

the 
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the  indorfee.  Much  confiifion  has  arifen  from  fimi- 
litudmary  reafoning  upon  this  fubjed.  There  muft 
be  value  \ipon  the  mdorfement  of  a  bill  of  lading, 
or  no  property  in  the  goods  is  thereby  transferred. 
The  right  to  ftop  goods  in  tranjitu^  is  a  perfonal 
light  of  the  feller,  and  cannot  be  thus  afligned  to 
another.  In  this  cafe  the  a£Hon,  if  maintamable  at 
ally  fliould  have  been  brought,  not  in  the  name  of 
the  agenty  but  of  the  confignor  himfelf. 

Purh  then  attempted  to  difHnguifh  this  cafe  from 
Coxe  V.  Harden^  as  that  was  an  adion  of  trover  and 
could  not  be  maintained  unlefs  the  plaintiiF  had  fome 
fort  of  property  m  the  goods,  but  here  plaintiflF  com. 
plained  that  the  d^endant  had  broken  his  contra^, 
according  to  which  he  was  to  deliver  the  goods  to 
Ae  aflignee  of  the  Ihipper.     But 

Lord  Ellenborough  faid,  that  for  this  purpose 
it  made  no  difference  whether  the  form  gf  addon 
.  iwas  trover  or  affumpfit.  If  no  property  paffed  to  the 
Indorfee,  he  could  have  no  right  to  complain  of  the 
iion*delivery  or  of  the  converfion  of  the  goods  as  an 
injury  to  himfelf. 


Plaintiff  nonfuited  (^). 


Park 


(a)  In  this  cab  tlie  promifecon^  was  no  confideration  for  it  mor* 

tained  in  the  bill  of  lading  wa8  ing  from  him  to  the  defendant; 

made,  not  to  the  plaintiff,  but  -*for  which  reafon  a  breach  of  it 

to  a  third  perfon^  viz.  the  conGg-  could  affoid  him  no  caufe  of  ac- 

oorof  the  goods.    The  plain-  tion.  Crow  v.  Rogers,  Stra.  592. 

tiff  was  not  privy  to  it^  and  there  Bourne  v.  Mafon^  i  Ventr.  6. 

Ther© 
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Park  and  Ga/eUe,  for  the  plaintifi^ 

Garrow  and  Marryat^  for  the  defendant* 

[Attornieij  Pa/m§re  md  A/f.] 


Toef(i*7»  Jttiit 


the  money  in  her  own  npie. 
But  the  reafon  afligned  fertbcfe 
detennioations  was,  that  die 
neamefs  of  the  relation  gave  the 
daughter  the  benefit  of  the  coik 
iideration  performed  by  her  fa- 
ther. Perhaps  they  are  itiUoAf 
reconcileable  to  the  ftrid  pdi- 
ciples  of  lawy  and  arofe  from  i 
wifh  to  do  what  was  juft  ni 
equitable  between  the  ptitioK* 
lar  parties  then  before  the  ooott 
•^-When  an  intereft  is  wt 
ferred  by  the  indorfement  of  I 
negotiable  inftrument,  the  vt» 
dorfee  may  maintain  an  aSSqa 
upon  ity  though  a  ftianger  to 
the  original  confideratioD;  bat 
that  depends  upon  the  ufage  tf 
mcrchantSi  or  pofitive  iUtute« 


^"'''  Redshaw  v.  Jackson  and  anothek. 


There  are  cafes  which  feem  con- 
trary, to  the  general  rule  upon 
this  fubje^y -— as  for  inilance 
Button  V.  Pool;  I  Ventr.  318, 
332— Sir  T.  Raym.  362,  where 
it  was  held,  that  afluinpfit  lay 
for  the  daughter,  upon  a  pro- 
mife  by  her  brother  to  her  fa- 
ther, to  pay  her  1000/.  for  her 

'  portion^  in  cafe  the  father  would 
not  fell  timber  for  that  purpofe. 

.  So  \mn  Anonymous  Cafe  mention- 
ed I  Ventr.  6—  Bull.  N.  P.  134, 
a  promife  being  made  to  a  phy- 
fician,  that  if  hedidfuch  a  cure, 
the    patient  would   give    fuch 

-a  fum  of  money  to  himfelf, 
and  another  to  his  daughter,  it 

.was  refolved  that  the  daugh- 
ter might  bring  aflumpiit  for 


ASSUMPSIT  for  money  had  and  received.    PI«s 

the  general  IJfue. 


In  an  adioa  fbr 

■loney  had  ani 

ncavrd,  by  the 

bolder  of  a  bill 

ofevchaoge 

•gfinll  a  perfon  who  hat  received  a  fum  of  monejfc  from  the  acceptor  to  fadi^  1%  asj 

»ay  be  ifx  up  wincti  would  have  beed  afailable,  if  the  tOioa  hid  bcea  broviht  Ufaiaft  tha 

BiiDlelf. 


tbe 
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The  plaintiff  was  indorfee  of  a  biil  of  exchange  for 
939/.  1 5 J.  accepted  by  Hefieth  and  Coi ;  and  now 
gave  in  evidence  an  acknowledgment  by  the  defen- 
dantSy  of  having  I'cceived  from  the  Acceptors  the  like 
Aim  of  money  to  fatisfy  the  bill. 

The  defence  was,  that  this  bill  which  had  been 
drawn  by  Morgan  and  Morley^  payable  to  their  own 
order,  had  been  indorfed  by  them  to  the  plaintiff,  after 
an  a£t  of  bankruptcy,  or  at  lead  in  contemplation 
of  bankruptcy,  and  with  a  view  to  give  him  a  frau-* 
dnlent  preference. 


Jekyl  for  the  plaintiflf  objefted,  that  the  defendants 

having  ackxK)wledged  that  they  had  a  fum  of  money 

hk  their  hands  for  the  plaintiff's  ufe,  it  was  not  com-< 

petent  to  them  to  fet  up  fuch  a  defence,  even  fup- 

JMfing  that  it  might  have  been  effectual  to  an  adion 

'>rought  againft  the  acceptors  themfelves.     But 


.ord  Ellekborough  faid,  as  it  was  through  the 

Da^^^um  of  the.  bill  of  exchange,  that  the  plaintiff 

'f^^i^e  out  his  right  to  the  money  in  the  defendants' 

"^^ids,  by  impeaching  his  title  to  the  bill,  they  (hewed 

^a.t  he  had  no  caufe  of  a6tion  againft  them,  and  that 

^Ough  they  had  thiis  fum  of  money  in  their  hands,  it 

"^^1^  not  for  his  ufe,  but  for  the  ufe  of  the  affignees 

^^  the  drawers,  or  whoever  might  .be  legally  enti- 

^^  to  the  bill.     The  fafts  propofed  to  be  proved 

therefore  were  admiflible  evidence  under  the  plea 

^f  non  affumpfit  in  this  a£Hon,  in  the  fame  manner 

\oi..  I.  C  c  as 
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as  if  an  action  had  been  brought  upon  the  bill  kfelf 
againft  the  acceptors. 

It  appeared^  however,  that  Morgan  and  M&rkj 
had  not  committed  an  ad  of  bankruptcy  until  tipo 
days  after  the  bill  was  indorfed,  and  that  the  plain- 
tiff had  been  conftantly  preiiing  them  for  payment 
of  a  debt  due  to  him,  fo  that  they  had  not  given 
him  a  voluntary  preference. 

The  plaintiff  therefore  had  a  verdift. 

Jekyl^  Scarlett^  and  Puller^  for  the  plaintiff. 

Garrrow  and  Lawes^  for  the  defendants. 

[  Attorniesy  Akoek  and  R^JftU,] 


**  In  order  to  recover  money 
in  this  form  of  aft  ion,  the  party 
muft  fhew  that  he  has  equity 
and  confcience  on  his  fide,  and 
that  he^  could  recover  it  in  a 
court  of  equity."  Per  Buller,  J. 


2  T.  R.  370.  Fide  Mofci 
V.  M'Ferlan,  2  Burr.  1005. 
Bize  V.  Dickafon,  i  T.  R.2S5. 
Marriott  v,  Hampton,  7  T.  R. 
269.  Ker  t;.  Oibome.  9  Eaft, 
378. 
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MiLWARD  V.  Temple.  w"f?*^' 

TJEBT  oa  bond.--Plea,  non  ejtfaaum.  5"bt"«itlj,°^ 

'  adtDiffion  of  the 

The  plaintiff  put  in  a  paper  figned  by  the  defen-  theMtefti*rV«if^ 
dant's  attorney,  whereby  the  fignatures  of  the  de-  St^^^jS^r'tbt 
fendant  and  the  atteftine'witnefs  to  the  bond  were  ^eB«^o<'i|»« 

o  bond  at  toe  de- 

sdmitted*  uxAunct  deed. 

Lord  Ellenborough  at  firft  doubted  whether 
the  delivery  of  the  bond  by  the  defendant  as  his  deed 
ought  not  alfo  to  have  been  admitted,  or  muft  not 
lUll  be  proved,  to  entitle  the  plaintiff  to  a  verdift ;  but 
upon  confideration,  his  lordfhip  faid,  as  the  attefting 
witnefs's  hand-writing  was  admitted,  this  might  be 
taken  as  a  prefumptive  admiffion  of  all  he  profeffed 
to  atteft  and  would  have  been  called  to  prove. 

Whereupon  the  plaintiff  had  a  verdi£t. 

[Attorhiet,  BlaUluk  and  BM.^ 


-^-^•^laAa— aia^-aaMi 


Vide  Bui.  N.  P.  254.     Adam  Faffet  v.  Brown,  Peak.  Caf.  23. 

^.  Kerr,   i   Bof.   &  Pul.  360.  GrcUicr    v.    Ncale,    Ih.    146. 

Abbot  v.  Plumbe,  Doug.  215.  Cunliffe  «.  Sefton,  2  Eaft,  183.        • 

Call  *o.  Dunning,  4  Eaft,  53.  Prince  ir,  BlackburR,  Ih.  250. 


C  c  2  Watts 


\ 
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Stmeday.  WaTTS  AND  OTHERS,   ASSIGNEES,   &C.   V.  ThORPE, 

in  an  aaioa  by  TTROVER  by  the  affignees  of  a  bankrupt  to  recover 
\  U»kfu|^  ai.  the  value  of  certain  goods  which  had  belonged 

thTb^u^  in  ^^  ^^  bankrupt  and  had  been  taken  in  execution  at 

£u  books  before  the  fuit  of  the  defendant. 

the  aft  of  banjK- 
ruptf  y  are  good 

Slf  J^utj^nSlJ'"  To  prove  the  petitioning  creditor's  debt,  the  bank- 

cieoitof'i  debt.  rupt's  books  pofted  by  himfelf  were  offered  in  evi- 

^./^i/*X//^l^^rfi^  dence  by  the  plaintiffs,  and  objedled  to  on  the  oth^ 

SJ^'  fide. 

Lord  Ellenborough  faid,   if  the  entries  were 

made  in   the  byoks^  before  the  aft  of  bankruptcy, 

and  the  import  of  them  was  clear  and  unequivocal, 

P  s  ^  f  ^   ,/^   they  were  to  be  confidered  in  the  fame  light  as  parol 

^  y-  ^'    '   '  '      '  declarations  of  the  bankrupt,    and  were    therefore 

fufEcient  proof  of  the  petitioning  creditor's  debt. 

The  plaintiffs  however  were  not  able  to  prove  any 
aft  of  bankruptcy  before  the  defendant's  executioiij 
and  fubmittcd  to  be  nonfuited. 

Carrowy  Park^  and  Marryat,  for  the  ploixitiffs. 
Wilfon  and  Beji^  for  the  defendant, 

[Att  rnicAy  StuJir.  ^  Ci.  and  j^l*Mandef.'\ 
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The  general  rule  upon  this  dence  which  would  have  beea 

iubjed  feems  to  be,  that  aflignees  fufficient  in  an  a£lion  againft  the 

are    to    prove    the  petitioning  bankrupt.     Vide  Cp.  B.  li*  c. 

creditor's  de^t  by  the  fame  evi-  14.  J.  4. 


BORNMANN    V.   ToOKE.  Sime  Dfy, 

A  SSUMPSIT  to  recover  the  fum  of  2136/.  for  By. charter- 
freight  upon  a  cargo  of  timber  carried  from  the  puinti^liie 
Riga  to  Portfmouth  for  the  defendant,  by  the  fhip  "^^^l^f^^ 
Les  Bom  Enfans^  whereof  the  plamtiif  was  mafter. —  2^***^^  ^   'r 
Plea,  the  general  iffue,  ctwiige  of  tim- 

ber  froa  Riga 
to  Portrmoufh, 
• '  •  •  *^  *  ftipulated 

The  fhip   in   queftion    had    been   freighted  by  a  rate  per  load, 

charter-party,  between  the  plaintiff  and  an  agent  of  himfeiT,*U« 

the  defendant,  dated  10th  of  April,  1807,  and  con-  ctJ^o^^d 

taining  the  following  claufe :    *^The  freighter  binds  ^j?'^'^"*J|^ 

l^imfelf  to  losfd  this  fhip  with  the  greateft  expedition  wi«i  direa  to 

with  a  full  and  fit  cargo  of  mafls,  fpars,  and  timber;  wliT'the  Aip 

with  which  cargo  the  captain  mujl  fail  with  the  Jirjl  n^S/eiter- 

favourable  wind  dired  to  the  port   of  Portfmouth. ^^  edihehirbour 

The  freight  agreed  upon  Wits  3/.  5J.  for  each  load  **««  fte  «faa 

of  *mafls  and  fpars,  and  2/.   1 5^/  for  each  load  of  ww*kT,  b/^m 

timber,  7^^'^  '^*  ^- 

♦^^      ^  fendant  was  put 

to  confiderable 

It  was  allowed  that  the  fhip  had  arrived  at  Portf-  ing  fre{b  infur- 
mouth,  and  that  the  cargo  had  been  there  delivered   herorgo? Yn** 

an  a^ion  of  inde* 

biracus  aflTampfit 

'    lor  the -ffv'  (^hr,  htU^  that  th?  plaintifF's  covenant  to  fall  direct  to  Portrmouch  wai  not  a  coadicioo 

precericQt ;    and  rf>at  the  d::via(ion  could  not  .be  gifco  in  e? idcqee^  tiit)cr  at  a  bar  to  the  adioDf   or 

to  diisiiiiih  tht  daisies. 

5  ^ 
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to^  and  accepted  by  the  defendant.— -His  cafe  vn&^ 
that  the  fhip  had  not  failed  direft  from  Riga  to  Port& 
mouth,  but  had  unneceffarily  put  into  Copenha- 
gen, on  the  19th  of  July,  where  (he  was  detained 
until  that  place  furrendered  to  the  Englifh  arms; 
on  account  of  which  deviadon  the  defendant  was 
obglied  to  have  frefh  infurances  done  upon  her  caige. 
—But 

Lord  Ellenborough  indmated  an  opinion  that 
thefe  fafts  were  no  defence  to  the  prefent  action. 

Parky  for  the  defendant  contended,  that  the  plaio- 
tifF*s  failing-  with  tlie  fiift  favourable  wind  dired'to 
Portfmouth,  was  a  condition  precedent  to  the  frqgbt 
becoming  due ;  and  that  the  damage  fufltred  by  the 
defendant  from  the  imperfedl:  execution  of  the  con- 
trad  might  at  any  rate  be  given  in  evidence  to  reduce 
the  plaintiff's  demand. 

Lord  Ellenborough.  —  I  am  of  opinion  that 
this  was  not  a  condition  precedent,  and  that  the  de- 
feadant,  having  accepted  the  cargo,  muft  pay  the 
ftipulated  freight.  To  hold  that  any  fliort  delay  in 
fetting  fail  or  trifling  departure  from  the  dired  courfe 
of  the  voyage  would  entirely  deftroy  the  plain- 
tiff's right  to  be  remunerated  for  tranfporting  the 
cargo,  would  indeed  be  gomg  inter  apices  fa£li  (^)' 

If 


(<i)/^iWf  Conflablev*Cloberie,    covenanted  in  a  charter-ptttji 
Falm.  397.  Where  the  plaintiff    that  his  fhip  fhould  fail  iTith  the 
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If  the  plaintiflF  had  proceeded  merely  on  a  quantum 
meruit  for  an  indefinite  fum,  you  might  have  reduced 
the  damages  by  fhewing  a  deficient  performance  of 
the  contra^.  But  here  there  is  a  fpecific  agreement 
for  fpecific  freight.  Therefore  the  defendant  mufl 
bring  his  crofe  afbion  for  any  lofs  he  may  have  fuf- 
^fered  from  the  default  of  the  plaintiE 

If  vrzs  then  fuggefted  that  the  plaintiff  not  having 
performed  the  charter-party  on  his  behalf,  was  drivea 
from  it  to  a  quantum  meruit^  fo  as  to  let  in  the  pro- 
pofed  defence* 

Lord  Ellenborough  however  faid,  that  if  the 
failing  in  the  manner  required  by  the  charter-party 
was  a  condition  precedent,  then  the  plaintiff  had  no 
caufe  of  a£tion;  but  as  it  was  not  to  be  fo  confidered, 
he  had  a  right  to  recover  for  the  freight  according  to 
the  rate  agreed  upon. 


next  wind  upon  a  voyage  to  the  parties,  and  not  merely  that 

Cadiz  ;  and  the  defendant  cove-  fhe  fhould  fail  with  the  next 

aanted  that  if  the  (hip  went  the  windj  which  might  change  every 

intended  voyage  and  returned  to  hour.-— Where  mutual  covenants 

the  Downs,  the  plaintiff  fhould  go  only  to  a  part  of  the  cour* 

have  fo  much  for  the  voyage,  fideration  on  both  (ides^  and  a 

The  defendant  traverfed  that  the  breach  maybe  paid  for  in  da- 

Ihip  failed  with  the  next  wind  ;  mages,  therethe  defendanthaving 

and  upon  demurrer  the  traverfe  a  remedy  on  his  covenant,  fhaU 

was  overruled;  for  the  fubftance  not  plead  it  as  a  condition  pre- 

of  the  covenant  was  confidered  cedent.     Boene  v.  Eyre,  i  H. 

to  be,  that  the  (hip  (hould  per-  Bl.  273.  n.     Campbell  v  Jones, 

form  the  intended  voyage,  that  6  T.  R.  570.    Hall  v.  Cazen* 

being  the  primary  intention  of  ove,  4  Eaft,  477, 

The 
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The  plalntiflF  had  a  verdift  accordingly. 

Garrow  and  Gafelee  for  the  plaintiff. 
Park  and  Abbott  for  the  defendant. 

[Attorniet,  Gregjon  and  DnnM.'\ 


Vide  Farnfworth  v.  Garrard^  ante  38.    Fifher  v.    Samudaiy 
mni€  190. 


•9WfP 


CASES 


ARGUED  AND  RULBX3I  Mt 


NISI    PRIUS 

IN  K.  B. 

In  and  after  Trinity  Term^ 

48  Georgb  III.  i8o8. 


FIRST  SITTINGS  IN  TERM  IN  LONDON. 


CrAIO,  ADMINISTRATRIX,  &C.  V*  CuNDELL*  FAIay,Jao€24, 

ASSUMPSIT  for  work  and  labour  done  and  per-  loi^taiontt 

formed  by  the  plaintiff's  inteftate  for  the  defend-  executor  or  ad. 

ant— Plea,  the  general  iffue.  SiTi^oV  'Lt 

teftator  or  in- 
teftate If  infoU 

To  prove  the  plaintiff's  cafe  a  witnefs  was  called,  *«»«»  ■  p«'f<« 

who,  being  examined  on  the  voire  dire,  faid  he  had  a  fttisfied  demand 

demand  upon  the  inteftate's  eftate^  but  that  he  had  wmpetti't'iHu* 

nade  no  application  for  payment,  as  there  were  no  "f^^,^*** 
funds  out  of  which  he  could  be  fatisfied. 


Topping  objefted  to  his  competency,  on  the  fcore  of 
iatereft,  as  he  came  to  create  a  fund,  from  which  he 
might  receive  payment  of  his  debt. 

V0L.L  Dd  Fari, 
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Park^  contra^  contended  that  the  objedion  went  to 
the  credit  not  the  competency  of  the  witnefs.     A  per- 
fon  having  a  demand  upon  the  eftate  of  a  bankrupt  is 
not  a  competent  witnefs  for  the  affignees  (^i) ;  becaufe 
they  are  bound  to  make  a  rateable  diflribution  amongft 
all  the  creditors,  and  a  creditor  admitted  as  a  witnds 
would  be  fure  to  receive  a  certain  proportion  of  the 
fum  recovered  by  his  evidence.     But  an  executor  or 
adminiflrator,  may  lawfully  give  a  preference  amongft 
the  creditors  in  equal  degree  of  the  teftator  or  intelbte, 
and  after  an  adion  commenced  by  one  creditor  may 
^    confefs  a  judgment  to  another;     The  witnefs  in  thk 
iafe,  therefore,  has  no  greater  certainty  of  proiitiDg  by 
a  verdid  againft  the  defendant,  than  if  the  adion  had 
been  brought  by  the  inteftate  in  his  life-time,  and  can 
entertain  only  a  contingent  expedation  of  advantage, 
which  the  law  does  not  conlider  as  giving  fuch  a  bias 
to  the  mind  as  to  conftitute  a  difquaMcation  (^). 

•  • 

Lord  Ellenborough.— It  ftrikes  me  that  the  wk* 

nefs  has  fuch  an  intereft  in  the  verdid  as  to  render  him 

incompetent.     At  prefent  he  has  no  means  of  obtain* 

ing  any  fort  of  fatisfadion  for  his  debt ;  but  if  Ae 

Plaintiff  fucceeds  in  this  adion,  a  fiind  will  be  created 

out  of  which  he  may  be  fatisfied.    -He  gi^es  evideaoe 

to  get  money  for  himfdf  through  the  medium  of 

.><.ifi  ■■  ■  ■■■■■■■.       ■■      I    ^*M».ay  II  Mil   ■i^»—  II       ■    ■  ■— )— * 

{a)  Shuttles orth  v.  13ravo»  for    the    iifiignees.       Gnoger 

I  Stra.  507.     But  a  creditor  v  Furlong,  2  Black.  Rep.  IS73. 
who  has  fold  his  chance  of  re-         (^)  Leach  Cro.   Caf.  I5I« 

covering  a  debt  is  a  good  witness  Glib.  Law  £v.  ia4« 

10  the 
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tt| 


&e  admmHlratrix,  who  may  be  coniidered  as  hit 
truftee(a). 

The  caufe  was  afterwards  referred. 

Park  and  Efpinajfe  for  the  plaintiff. 

Topping  for  the  defendant* 


imn^m 


iMita 


{m)  Vide  Brady  v.  Shid^  it</»  compelling  a  rateable  diftribu- 

wutd/lratrhcf  ante  148,  where  a  tion  oftheefiEeftt  of  a  perfon 

node  it  pointed    out  by   Sir  who  dies  iafolreat  amongft  all 

Jamis  Manspiild,  C  J*  of  his  creditors. 


Chalmers  and  others  v.  Lakion* 

A  tlTION  by  the  indorfees  of  a  bill  of  exchange 
againfl  the  acceptor. 


One  of  the  grounds  of  defence  was,  that  the  bill 
had  been  accepted  for  a  debt  contracted  in  a  fmuggling 
tranfaftipn ;  and  that  although  it  had  been  indorfed 
for  value  before  it  became  due  to  a  bond  fide  holder, 
yet  that  it  had  been  indorfed  by  him  to  the  prefent 
plaintiffs  after  it  was  due.'^The  counfel  for  the  de- 
fendant allowed  that  the  firft  indorfee  might  have 
foed  upon  it  (a) ;  but  contended  that  it  came  difgraced 


(a)  Newby  v.  Smith,  2  Efp.  Caf.  539. 

Dda 


Stmt  day. 


In  an  aAion  by 
tbt  (acood  ia- 
dorfeeasaioiltht 
accaptor  of«  bill 
of  axeluHifay  if 
tha  perfon  who 
indoHad  k  to  Um 
plaiotiff  coold 
himiclf  lure 
Qiamtaioad  aa 
tStlon  apoa  it, 
the  dafcodaat 
ctnoot  sivc  ia 
et idenca  tlut  it 
waa  accepted  for 
adebtcootnda4 
in  fnoggHnf  I 
•Itliough  it  «ras 
indorfed  to  thd 
p1a!ntiflr«/>«rif 
tad  btivm  diUm 


to 
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to  the  plaintifTs  >  that  they  took  it  fubjeft  to  all  the 
deficiencies  undef  which  it  had  at  any  time  laboured ; 
and  that  it  was  now  competent  to  the  defendant  to 
give  the  original  confideration  in  evidence,  in  the  fame 
manner  as  if  the  adion  had  been  brought  by  tbef 
payee. — But 

Lord  Ellenborouok  held,  that  if  the  plainfiffi 
received  the  bill  from  a  perfon  who  might  himfelf 
fiave  maintained  an  aftion  upon  it,  the  circumftance 
^f  the  indorfement  to  theih  having  been  made  after 
the  bill  had  become  due  was  infufficient  to  let  in  the 
propofed  defence ;  and,  on  a  motion  for  a  new  trial, 
the  other  Judges  of  K.  B.  declared  themfelves  of  the 
fame  opinion.  * 

Park  and for  the  plaintiffs. 

'    Jervis  and  Lawes  for  the  defendant. 


I*     t, 


^i/pTinfon  v.  Francis,  ante  19, 


Same  day. 

,    .    ^  Mason  V.  T.  Rumsev  sen.  and  T.  Rumsey  jun. 

It  a  bill  of  ex- 
^aane  it  drawa 

^JtK'    T^^^  ^^  ^  ^^^^  ^^^  ^^^  defendants  as?  accep- 
Mrs  accept!  it  in         tors  of  a  bill  of  exchange. 

kit  own  ntme,  ^ 

tbit  accf  pfance 

5!j?wftip"*         '^^^  ^^°^  ^^   defended  only  by  T.  ^  Rumfey, 

junior,    who  contended  he  was  not  hablc  as  a  jdnt 
acceptor. 

The 


\ 
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•J'iTife-tiH  ^kras  •  d!»atim  llt)en  -  ^^  Meffrfe.  Riimfey 
md  Co,"  and  being  (hewn  to  T.  Rumfey,  j«n.  he 
wrote  acrofs  it  "  accepted^  T.  Rumfey,  fen,'*  The 
pla&mflF's  cafe,  therefore,  ^wfe-,  t&at  th^  defendant^ 
were  partners,  and  that  this  acceptance  bound  both, 

J  ifojan^  as  cpunf4  for  T.^R^mfcy,  juji.  infilled  that 
cy^an.ff  he  ^^ais  ^partner  ^fb.^iji^  father  (which  wa§ 
^rejiuouflyl  depi^)  jfhis  apgppl^cp.  would  not  .bind 
mm.  If  a bijl,  was  drawn  u^A^^.  firm,  it  piuft  be  ac-» 
cepted  in  the^aihe  of  the  firtn,  or  by  one  partner  for 
himfelf,  and  his .  fppartners  ^ ,  i^thenij^fe  the  holfler 
might  proteft  the  bill,  as  the  mere  fignature  of  a  fingle 
partner  was  binding  only  upgn  hunte^C.  Tbk  (jipftrine 
was  well  known  amongft  merchants,  and  was  counte- 
xunced  in  a  treatife  on  bills  e^  exchange  very  much' 
refpefted  by  the  profeQioi>  (a)^  .T.  Rumfey^  juxif  y^as 
therefore  to  be  regarded  in  this  tranfadion  as  merely 
the  agent  of  hi^  lather,  and  not  as  himfejf  a  party  to 
the  bill, 

Lord  ELLENBORouGH.-^There  is  no  foundation 
for  the  doftriiie  contended  for.  This  acceptance 
does  not  prove  the  partnerlhip ;  but  if  the  defendants 
were  partners,  they  are  both  bound  by  it.  For  thie 
purpofe  it  would  have  been  enough  if  the  word 
i^  {accepted "  had  beep  written  on  the  bill,  and  the 
effect  cannot  be  altered  by  adding  "  T.  Rumfey y  fen.'* 
If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  ac-r 
cepted  by  one  of  the  partners,  he  muft  be  undey ftoo4 


*.i*^.. .  I 


(d)  Chjtty  on  Eiills,  127,  ^d  e  4- 

Dd3  to 
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to  exerdfe  his  power  to  bind  his  copartners,  and  to 
accept  the  biU  according  49  the  termS:  ia  fiiiich' ic  is 
drawn^ 

«  • 

The  plaindff  bad  a  verdict 


A  motion  was  afiperwards  made  fojr  a  nev  trial 
en  the  ground  that  there  was  not  fuffident  endence 
CO  efbA)li(h  a  partnerfliip  ;  but  the  directioil  of 
the  Chief  Juftice  at  nifi  ^riiis  was  acquefeed  ku 

fork  vnd  Many  at  far  die  plaiQtiC ' 
Noian  for  thedefendant 


mmm^'^iammmmmatmim^Hm 


Vtdt  Lofd  Gtlwkj  V.  li&ttheir«  ft  Ljoa  v.  Strn^nt*  p^ 


■ZC0M9 
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SECOUD  SITTING  IN  TERM  AT  WESTMINSTER. 


Grey  v.  Smith  and  ANottaER,  Sheriff  o>       j.neij.*' 

MlBOLESEX. 

"I  TRESPASS  for  breaking  and  entering  the  j^ain-  lamtaioaer 
tirs  houfe  and  feizing  Ms  goods—Pleas,  m  ^^,^t^ 
guilty  J  and  a  juftification  under  a  writ  ofjS.Jb.  agamft   [^ij*^J**^* 
-die  goods  of  a  perfon  of  the  name  of  Raine.  eonoea  the 

°  '^      ^  defndaiit  with 

"^  the  (rcfpaft,  it  ia 

•    The  only  evidence  to  conned  Ae  defendants  tdth   [",^1  w. 
the  trefpafs  was,  the  warrant  from  them  to  the  bailiff  "j?  ^^     ^ 

*^'-  i«««  ■!  ^r     '"hicb  the  goods 

Hifider  the  fi.  fa.— which,  it  was  contended,  was  not  fuf-   were  leised  by 
ficient,  as  the  writ  itfelf  ought  to  have  been  pro-      if\L^{9r 

duced,— But  !!::;!i^tr 

written  on  cht 

Lord  Ellenborough  faid,  that  the  wztmitprimd  paper,  chii  Urf 

facie  made  the   defendants  trdpaffers,  if  there  was  ^Vj^-iTiT!^' 

a  levy  under  it,  and  that  it  was  their  bofinefs  to  prove  J^*  'ft^*** 

the  writ  as  a  par^of  their  juftifit^ort.  wijiMHPt  •» 

To  (hew  that  the  goods  fazed  were  the  property 
of  the  plaintiiSr  and  not  of  Raine,  a  paper  wa&after^ 
-wards  offered  in  evidence  as  a  receipt,  whereby 
*4t  ^fcr.  Young,  who  had  been  landlord  of  a  houfe 
occupied  by  Raine's  wife,  and  had  taken  the  goods 

D  d4  as 
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as  a  diftrefs,  acknowledged  that  he  had  received  froni 
the  plaintiff  the  fum  of  1 2o/«  2s.  6d.  as  the  price  of 
them  ;  *—  and  which  further  contained  an  undertaking 
on  his  part  to  allow  them  to  remain  on  the  premifes* 
This  paper  had  only  a  receipt  ftamp. 

Wigleyy  for  the  defendants,  objefted,  that  as  it  con- 
tained an  agreement,  it  could  not  be  received  in  evi- 
dence without  an  agreement  ftamp  (a). 

Lord  ELLENBORoycH,   however,   held,    that  it 
might  be  received  in  evidence  as  a  receipt  on  the  prin- 
ciple, utile  per  inutile  non  vitiatur.    If  what  followed 
had  'at  all  controuled  or  qualified  what  wei^t  before^ 
he  fhould  have  reje&ed  the  paper  in  totoy  without  sui 
agreement  ftamp  \  but  as  it  contained  a  fimple  acknow* 
lodgment  of  the  money  being  paid,  a  receipt  (lani|i 
made  it  legal  evidence  of  that  fad,  notwithflandin^ 
that  jfomething  elfe  was  infciibed  upon  it. 

The  plaintiff  had  a  verdidl. 

D^m/i^r  for  the  pisuntiff. 

Tf/^Z^  for  die  defendant. 


ftRST 
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^mm 


flRST  SITTING  AFTER  TEI^M  AT  WESTMINSTER. 


>  .  il   1 1   1    I 

JJORTH    V.    MiLBS,  KnT.   and    ANOTHER,  LAT£ 

Sheriff  of  Middlesex. 
r^ASE  for  a  falfe  return  of  non  eft  inventus. 

The  writ  was  fued  out  by  the  pidntiff'  againft  a 
^endeman  of  the  name  of  Bromley^  vfho  was  afking 
|at  the  time  as  under  Iheriff  to  the  defendants.  The 
>7arrant  had  been  deeded  to  one  Leach^  who  ap- 
peared to  have  been  accuftomed  to  execute  writs  for 
the  Sheriff^  although  not  proved  to  be  a  bound 

heach  being  now  called,  fwore,  that  he  had  ufed 
great  exerdons  to  take  Bromley^  without  being  able  to 
find  him.  Evidence  was  however  given,  that  after 
the  writ  had  been  delivered  to  the  fheriflf,  and  before 
its  return,  Bromley  was  attending  the  poll  at  Brentford 
during  the  Middlefex  eleftion,  where  one  of  the 
defendants  prefided  as  returning  officer :  and  to  (hew 
that  Leachj  by  his  own  acknowledgment,  might  have 
airefted  mm,  it  was  propofed  to  alk  the  plaintiff's 
;iittomey,  what  Leach  had  faid  to  him,  when  he  en- 
quired why  the  writ  was  not  executed  ? 

%      '  The 


Tborrdfljr, 
July  7. 


In  an  lAioa 
againft  the 
itnff  for  ■  falfe 
return  to  a  wric^ 
what  wat  faid 
by  the  bailiff  Co 
whom  to  the 
warrant  under  it 
waa  dirededy 
when  aiked  by 
the  plaintiff 't 
attorney  before 
the  return  of 
the  writ,  why  he 
did  not  execute 
it,  18  evidence 
againft  the 
Sheriff. 


^  ,  CASES  AT  NISI  PRIUS, 

The  Attorney  General  objefted,  that  what  then 
pafled  could  not  be  evidence  againft  the  defendants, 
and  that  the  plaintiff  muft  be  fatisfied  with  what  he 
could  extrad  from  Leach  himfelf. 

Lord  Ellenborough.— The  bailiff's  general  con- 
rerfation  with  any  indifferent  perfon  certainly  is  not 
evidence  againfl  the  fheriff ;  but  what  he  faid  on  this 
occafion,  when  remonftrated  with  by  the  plaintiff's 
attorney,  mufl  be  confidered  as  part  of  his  ad  touch* 
ing  the  execution  of  the  writ,  for  which  the  defend* 
ants  are  refponfible.  Where  a  thing  is  carried  on  by 
ontBszqmfi  principal^  what  he  fays  in  the  courfe  of 
the  tranfadion  has  been  held  on  great  coniideniiaa 
to  be  evidence  againft  thofe  he  reprefents. 

The  witneis  then  ftated  that  Leach  had  declared, 
he  dared  not  execute  the  writ,  as  Bromley  had  written 
that  he  would  fufpend  any  officer  who  had  the  audar* 
dty  to  arreft  him;  but  that  if  he  had  an  indemnity 
from  one  of  the  iherifis,  he  would  take  ham  to-r 
morrow. 

The  plaintiff  had  a  vcadid  for  the  full  foa  for 
which  Bromley  ought  to  have  been  held  to  bail. 

Park  and  LktUdale  for  the  plaintiff. 

Attorney  General^  Garrow  and  Comyn  fw  the  de» 
fendants. 

[Attoroies,  Let  and  Smitb.'] 

Sowfttt 
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Jbertf  of  Wlbs .  Sittings  after 
T.  T  48  Geo,  III; 

Adion  for  the  cfcape  of  one 
i^anca/blre  taken  undei't  et.faV 
at  the  fait  of  the  plaintiff.  Lan- 
cafliire  being  arrefteS  in  Wiltt 
hj  an  officer  of  the  defendants 
of  the  name  of  GindtTf  to  whom 
the  warrant  was  dire^ked,  was 
immediately  brought  by  him  to- 
Bath,  where  the  phintiff  refid- 
cd.^— i&>me  queftipns  being  put 
fM  to  what  Ginder  faid  wl^  he 
liad  Lancafhire  in  his  cuftody 

.  fit  Bath,  an  obje^on  was  made 
th|it  he  ought  to  be  called  him* 
ieff,  and  that  what  he  fiud  could 
fMt  'be  evidence  againft  the 
Hcriff:  batI«ord£lk|ibpr»ogh 


held,  that  what  he  then  (aid 
about  bringring  Laacafhire  to 
Bath  was  part  of  the  ad  for 
which  the  defendant  was  refpoB* 
-fibley  and  that  the  queftiona 
were  therefore  regu]ar.-*-How« 
every  it  afterwards  appeared  that 
Lancafhire  had  been  brought  to 
Bath  by  the  plaintiff 's  own  di- 
redions,  and  the  defendant  had 
a  verdift* 

Fide  Yablley  v.  Dobl:;,  i  Ld. 
Raym*  190.  —  Biggs  v.  Law* 
rence,  3  T.  R.  454.  — >  Maef* 
ters  V.  Abrafaaaiy  i  £fp.  N.  P. 
Caf.  375 .  —  Helyear  9.  Hawkcy 
5  Efp.  N.  P.  Caf.  7t. «-  Bau* 
ermaa  v.  Radenius,  7  T.  R. 
€6$. 


FIRST 


Bfi 


CASEfe  AI*  NISt'J»RltC7S, 


r  i      I     •« 


•         /.  <  I 


FIRST  SITTINGS  AFTER  :XERM  IN.  LONDON, 


f'  *       •  ' 


>■■ 


Frida^r  July  S* 


A  Judge  at  niji 
frwt  has  do 
equitable  jurif- 
&\€t\on,  and  can 
only  look  to  the 
Arid  legal  rights 
of  the  parties 
upon  the  record. 
Tbeiefore,  if  in 
•o  ad  ion  for 
goods  fold  (he 


» 


AlnISr  "t;.  Gjokci'. ' 

A  SSUMP$rr  for  goptUfoid  and  ,delivered.--Plea, 
'  the  geiieral  iflue.  '  •       • 

TJje  fuiri  daimed  was  1382/.J  and  it  was  ngt  d3t 
puted  that  a  debt  to  this  amount,  for  goods  &I4'I^ 
exifted;  but  on  the  part  of  the  defendant,  ih&te  was. 
d^fendallt  ^rtves  givcn  in  evidence  an  account  dated  between  the  parties 
Ag^Ky\(f  on  the  23d  of  December  1 807,  together  with  a  receipt 
plaintiff,  evi.      for  the.  balance  then  found  to  be  due,  which  was 

deoce  cannoi  "*•,,  •      n  r       •  riij  jT 

admitted  by  way  declared  to  be  *^  m  full  fausfatfaon  or  all  depiands  ot 

ofasfwerto  this     ^vi*Tr  i         irt  \ 

defence,  that  the  the  plaintift  upoHT  the  detendaut. 

plaintifThad 

afiigned  all  bis 

cfeds  for  the 

benefit  of  his 

creoitors  \  that 

the  ad  ion  was 

brought  by  his 

troftees  in  his 

name}  that  no 

money  paflld 

when  the  re- 

ceipt  |was  given  j 

and  that  the 

piaintiff  on  the 

record  and  the 

defendant  bad 

colluded  together 

to  defitat  the 

adiott  ;— tlthooghf  npon  aft  application  to  the  court  in  htmof  it  might  have  intq^Qfcd  to  pretest  OK 

dcfeodaot  from  a?aiUDg  bimlelf  of  a  teceipt  obtained  under  fuch  cir^umftsucet. 


To  meet  this  defence,  it  was  propofed  to  prove 
that  before  the  date  of  the  receipt  Alner  had  affiled 
the  whole  of  his  eflFefts  for  the  benefit  of  his  creditors! 
that  the  defendant  had  full  notice  qf  this  aflignment  \ 
that  in  reali^  no  money  paffed  upon  the  giving  of  Ae 
receipt;  that  the  whole  was  a  .collufion  between  them 
to  cheat  the  creditors ;  and  that  though  Alngr  was 
nominally  the  plaintiff  on  the  record,  the  aSion  was 


aUi  .  ^  ^^  £^y^ 


^».^--^»  /tn^i 


brpught 
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brought  In  his  name  by  the  truftees,  on  behalf  of 
themfelves  and  the  other  creditors. 

Lord  Ellenborough  intiipating  an  opinion,  that 
unlefs  Abler  was  impofed  upon^  the  receipt  was  a  bar 
to  the  prefent  aflion,— • 

The  cafe  of  Legh^r.  Legby  i  Bof.  &  PuL  .447,  was 
cited  as  in  point,  where  the  obligor  of  a  bond,  after 
a  notice  of  its  being  afligned,  having  taken  a  releafe 
from  the  obligee,  and  pleaded  it  to  an  aOion  brought 
by  the  afSgnee  in  the  name  of  the  obligee,  the  court 
of  C.  P.  fet  the  plea  afide,  and  under  thefe  circum- 
ftances  would  not  allow  the  obligor  to  plead  payment 
of  the  bond. 

Xord  Ellenborough.— There  the  court,  upon 
an  application  to  their  equitable  jurifdidion,  fet  afide 
the  plea.     If  any  motion  had  been  made  in  term  time 
to  prevent  the  defendant  from  availing  himfelf  of  this 
defence,  perhaps  we  might  ha^  interfered.     Sitting 
here  I  can  only  look  to  the  ftSft  legal  rights  of  the 
parties  upon  the  record ;   and  there  can  be  no  doubt 
that  a  receipt  in  full,  where  the  perfon  who  gave  it- 
was  imder  no  mifapprehenfion  and  can  complain  of 
no  fraud  or  impofition,  is  binding  upon  him.     The 
cafe  cited  is  completely  mifapplied.      The  plaintiflF 
might  have  releafed  the  aftion  j  and  it  is  impoflible  to 
admit  evidence  of  his  attempting  to  defraud  others, 
and  to  recognize  the  transfer  of  chofes  in  a£Uon, 
without  confounding  all  legal  diitin£tions. 

The 


SH 
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The  plaintiff  was  nonfiiited* 
Park  and  Comyn  for  the  plaintiffl 
Gamw  and  Efpinliffe  foa  the  defendants 


[AttorniM,  Pmilm  and  PeaeL'] 


So  the  defendant  may  give  in 
eridence  the  dedarations  or  ad- 
miffiont  of  the  phintiflf  on  the 
record  to  defeat  the  adion, 
although  fuch  plaintiff  appear 
to  be  only  a  truftec  for  a  third 
perfbn.  Bauerman  v.  Raden* 
ius,  7  T.  R.  663.  — Craibv. 
D'Aethy  n.  670  n. 

Where  a  receipt  in  full  hat 
been  obtained  by  firaud  or  mifre- 
preCentation  it  will  beconlidered 
aga  nviUitf.'^Binfin  ▼.  Bennett, 
C.  P.  Sittings  after  M.  T.  49 
6  III.  Money  had  and  receiredy 
by  a  mariner  againft  the  qwner 
of  a  Sottth-fea  whaler,  carrying  a 
letter  of  marque,  to  recover  the 
plaintiff 't  proportion,  riz.  j^  of 


the  proceeds  of  a  prue  whick 
file  had  taken.     The  defendam 
fiet  up  as  a  bar  to  the  mftion  a 
receipt  figned  by  the  plaintiff 
for  500/.    declared    to    be  ia 
full  of  all  dennandt  in  refpeA 
of  the  prize.     But  it  appear* 
ing  that  the  defendant   repte^ 
fented  to  the  plaintiff  when  the 
receipt   was    given,    that    the 
proceeds  of  the  prize  amoaated 
only  to    25/xx>/.,  whereat  ia 
fad  they  exceeded  40,ocx>/.  Sir 
James  Maiisfibld  held,  that 
the  receipt  was  not  binding*  and 
the  plaintiff  had  a  verdi&.fer 
the  additional  fum  of  337/.  -• 
Fide  Straton  v.  Raftall,  2  T.  R. 
366. 


dtr- 


Gregory  v.  Parker. 


J«  "ft'f  *Sf.       A  CTION  for  goods  fold  and  delivered. — Plea,  the^ 
kaad  for  goods  the  ftatute  of  limitations. 

fiipplied  U  hit 

wife  for  ker  ac-  ... 

eomaodatinn  while  he  oecifionatljr  vtfited  her,  a  letter  written  by  the  wi'e  ackoowlodgiog  the  Mc 
witJiim  &i  jc«s,  U  adatifihle  e? id«oce  (o  t«ke  the  tafe  out  of  the  ftatuu  ef  liinkatioea. 

Tho 
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The  goods  in  queftion  had  been  fiimifhed  above  fix 
years  ago  for  the  accommodation  of  the  defendant's 
vdfe,  Who  then  Kved  at  Brighton,  the  defendant  occa* 
fionally  vifiting  her.     To  take  the  c^e  out  of  the 
ftatute,  a  letter  addreffed  to  the  plamdff  wafe  offered  in 
evidence,  written  within  the  fix  years  from  Brighton 
by  the  defendant's  wife,  m  which  flie  admits  the  debt, 
and  apologizes  for  its  not  being  paid.— It  was  contend- 
ed  for  the  defendant,  that  this  letter  was  not  evidence 
agaialt  him,  as  the  wife  had  no  authority  to  write  it, 
and  the  debt  in  ^the  mean  time  might  have  been  paid* 

Lord  ELLENB0510UGH.— The  goods  having  been 
fupplied  for  the  vnfe^s  accommodation,  t  think  (he 
may  be  confidered  as  her  hufband's  agrat  refpe&4 
ing  them,  and  that  her  letters  are  admifiible  evidence 
of  an  acknowledgment  of  the  debt  within  fix  years 
to  take  the  cafe  out  of  the  ftatute.  If  there  be  anjf 
evidence  of  payment  in  the  mean  time,  I  am  ready  to 
receive  it. 

The  plaintiflf  hkd  a  verdift. 

Park  and  Lowes  for  the  plaintiff. 

Reader  for  the  defendant. 

[Attornics,  H^  tad  J^BnJUa,} 


tm^m»mmmm0kM 


Fide  Palf  thorp  v  Furnifli,  2  Efp,  Cif  .  5 1 1 .  —  Burt  v.  Palmer, 

c  £fp.  Oaf.  145. 

AD. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER, 


July  12. 

An  %€tion  lies  t9 
recover  back 
aaoney  paid  to 
parifli  officers  by 
■  pcrfon  taken 
up  under  a  wac- 
ranc  as  the  pu* 
tatife  father  of  a 
baftard  child*  by 
way  of  bargain 
with  the  partfli 
tobereleafed 
'  from  aU  liability 
tefpedng  the 
Cbildy—againft 
thofe  who  re- 
ceived the  mo- 
ney ;  alihoogh 
before  the  com. 
mencement  of 
Ibt  a^ion  they 
may  have  gone 
out  of  office,  and 
accounted  with 
their  fucceiibrs 
for  fo  much  of , 
,  the  money  as 
was  not  expended 
on  the  child  and 
its  mother  dur- 
ing her  lying.i  n. 
•^However,  in 
fuch  aAioOi  the 
pUintlff  is  only 
enri< ted  tore- 
cover  the  fur. 
plui,  after  tbefe 
c  barges  havcbesn 
deduced. 


TowNsoN  V.  Wilson  and  others. 

A  SSUMPSIT  for  money  had  and  received,— Plea, 
the  general  iifue. 

The  plaintiflF,  in  the  begmning  of  April  1 807,  ber 
ing  taken  up  under  a  magiftrate's  warrant  at  the  in^ 
ftance  of  the  defendants,  the  pariih  officers  of  3t 
Thomas,  Southwark,  on  a  charge  of  having  gottoi 
one  Elizabeth  Gibbs,  fpinfter,  with  child,  paid  theid 
the  fum  of  40/.  for  which  they  gave  him  a  receipt  tti 
the  following  form : 

"  Received  by  the  pariih  officers  of  St.  Thomas^ 
**  Southwark,  from  !•  Towtrfon,  the  fum  of  40/.  to 
**  indemnify  him  of  all  future  charges  that  may  ac- 
**  crue,  by  the  birth  of  a  child  or  children,  of  tbc 
"  body  of  Elizabeth  Gibbs,  fpinfter/' 

C  Signed  by  the  defendants  refpedively, 
C  ,  as  church-wardens,  &c. 

The  woman  was  afterwards  delivered  of  a  child, 
which  only  lived  eleven  weeks. 
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tt  appeared  that  the  defendants  had  ceafed  to  be 
officers  of  the  parifli  of  St  Thomas,  Southwark,  be* 
fore  the  commencement  of  the  adion,  and  that,  upoa 
going  out  of.  office,  they  had  paid  over  to  their  fuccef- 
fors  fo  much  of  the  money  received  from  the  plaind^ 
as  was  not  expended  about  the  lying-in  of  the  woman, 
and  ^  maintenance  of  the  child. 

Garrow  contended,  that  under  thefe  circumiances ^ 
the  aftion  could  not  be  fupported.  The  money  had 
heexk  paid  to  the  defendants  in  their  public  capacity^ 
and  they  could  no  longer  be  anfwerable  for  it,  after 
part  was  expended,  and  the  refidue  regularly  paid  over 
to  thdr  fucceflfors  in  office.  It  could  not  be  faid  that 
the  tranfadtion  was  altogether  illegal  j  as  the  whole  of 
the  fum  might  have  been  neceffary  to  defray  the  ex- 
pences  of  the  lying-in,  and  the  rearing  of  the  infant. 
The  adion  therefore  ought  to  have  been  brought,  not 
ggsdnft  thefe  individuals^  but  againft  the  prefent 
church-wardens  and  overfeers  of  the  poor  of  the  parifh 
of  St.  Thomas^  Southwark^  in  whofe  hands, the  fur^ 
plus  of  the  money  actually  was^ 

Lord  Ellenborough.^*— Ifanyperfongets  money 
ifito  his  hands  illegally,  he  cannot  difcharge  himfelf  b^' 
paying  it  over  to  another ;  and  the  contrafl:  \mder 
which  this  money  was  paid,  was  certainly  ill^al^  as  it 
gave  the  parifh  an  intereft  in  abridging  the  life  of  the 
child.  When  this  queftion  firft  cibpe  before  me,  cfflT 
account  of  its  novelty,  I  confulted  the  other  judges 
upon  it ;  and  I  found  that  they  (including  a  nobta^ 
friend  of  mine  now  no  more)  were  of  the  feme 
igpuiion.  Th^  chief  objeaion  to  the  aOion  appears  to 
•    Vol- I.  Se     ,  be, 
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be,  that  the  parties  may  be  reprefented  as  in  pari  ^- 
Jido  ;  but  that  cannot  be  faid  in  this  inftance,  as  the 
plaintiff  had  been  arrefted,  and  was  under  durefs  whea 
he  depofited  the  money  with  the^  defendants. — ^I  am 
of  opinion,  however,  that  there  fhould  be  a  dedudion^ 
by  way  of  fet  off,  from  the  4  oL  for  fo  much  as  the  de- 
fendants expended  about  the  lying-in  of  the  mother, 
and  the  maintenance  of  the  infant. 

The  plaintiff  had  a  verdift  for  3 1/.  1 2s. 

Park  and  Wigley  for  the  plaintiff. 

C^zrr^w  and  Lawes  for  the  defendant. 

[Attornlei^  Pbiliipt  aad  Clutt9n.'\ 


It  feems  that  the  difficulty 
in  thefe  cafe9»  of  the  parties  be- 
ing in  pari  deliSo,  may  be  obvi- 
ated, by  fuppo/ing  the  money  to 
be  paid  by  the  putative  father  to 
the  parifh  officers  tmder  a  mu- 
tual mi  flake,  and  for  a  coniidera- 
tion  which  cannot  be  performed. 

Anonymuoi.  --York  Lent  Af- 
fizes^iSoS.  Cor.  Lawrence,  J. 
— A6Uon  to  recover  back  money 
paid  by  plaintiff  to  defendants, 
{parifli  officer*),  for  indemnify- 
ing the  parifh  againft  a  baftard 
child.  The  plaintiff  had  paid 
40/.  for  this  purpofe,  and  4/.  on- 
ly liad  been  expended  upon  the 
«hild,  when  it  died.— It  was  con- 
teajled  oh  the  part  of  the  phin- 


tiff»  that  this  money  was  paid 
under  a  midake,   both  parties 
imagining  that  the  parifh  might 
be   indemnified  in   the    manner 
prop«fed,  and  that  nothing  was 
more  clear  than  that  money  paid 
under  fuch  a  miflake  might  be 
recovered  back.—  Park,  for  the 
defendants,  iniifted  that  the  mo« 
ney  was  illegally  paid ;  that  the 
parties  were  in  part  deliSo  ;  and 
that,  though  the  contradt  could 
not  have  been  inforced,  yet  the 
money  being  paid  could  not  be 
recovered  back. 

Lawrekce^J.  This  is  nm 
deliaum.  The  money  was  paid 
upon  a  fuppofed  confidelvtioop 
which  cannot  be  effeded,  and 
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may  therefore  be  recovered  back  much  at  the  pari/h  has  expend- 

at  money  had  and  received  to  ed  upon  the  child  and  its  mother, 

the  pUintiflf's  ufe.  — Cole  v.  Cower,  6  Eaft,  1 10 ; 

■■  and  no a£lion  at  all  can  be  main- 

So,   if  a  promiflbry  note  is  tained  upon  the  note,  if  the  pa- 

^ven  to  parifti  officers  as  an  in-  rifti   has  not  been  damnified. — 

demnity  againfl  a  bailard  child,  Wilde  v.  Griffin^  5  Efp.  Cat 

they  can  only  recover  upon  it  fo  141. 


Rex  V.  Roberts  and  others.  J^y  h'7' 

T-HIS  was  an  indiament  againft  the  defendants,   ^^Z^^^^ 


which  charged,  that  being  perfons  of  evil  fame,  ""  ^^  *  '^®"- 
and  in  low  and  indigent  circumftances,  they  confpired  thcmfeivet  to  b« 
together  to  caufe  themfelves  to  be  reputed  perfons  of  of  iv^pro^r?f, 
confiderable  property,  and  in  opulent  circumftances,  5'dlfr.Sg^ 
for  the  purpbfe  of  defrauding  one  A.  B.  &c.  tradefmen,  ti» 

*       *^  *-*  proiecutor  may 

*  prove  varioiis 

Evidence  being  given  of  their  having  hired  a  houfe  their  gWmg. 

in  a  fafhionable  ftreet,  and  reprefented  themfelves  to  [jJn  o?lhel?  d^. 

©ne  tradefman  employed  to  fumifh  it  as  people  of  owt^JaToV'ui 

large  fortune ;  a  witnefs  was  called  to  prove,  that  at  a  confpiracy. 
different  time,  they  had  made  a  fimilar  reprefentation 
to  another  tradefman. 

Marryat  objefted,  that  it  was  not  competent  to  the 

profecutor  to  give  evidence  of  various  afts  of  this  fort, 

and  that  he  was  bound  to  fele£t  and  confine  himfelf  to 

one.     It  was  impoflible  for  a  man  to  come  prepared 

to  explain  all  the  tranfadions  of  his  life ;  and  iiF  this 

S  e  2  mgde 
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mode  of  fixing  a  crime  upon  an  individual  were  allow" 
cd,  no  one  could  be  fecure# 

Lord  Ellenborough. — ^This  is  an  indi£hnent  for 
a  confpiracy  to  carry  on  the  bufinefs  of  conunon 
cheats,  and  cumulative  inftances  are  neceflary  to  prove 
the  offence.  The  fame  fort  of  evidence  is  allowed  in 
an  indidment  for  barratry ;  and  in  a  profecution  for 
high  treafon  itfelf,  the  graved  of  all  offences,  if  the 
indifhnent  lays  that  the  prifoner  imagined  the  death 
of  the  King,  and  in  purfuance  of  fuch  imagination 
wrote  divers  letters  to  the  enemies  of  our  Lord  the 
King,  or  held  divers  confillts  upon  that  fubje£t,  evi- 
dence may  be  given  of  the  prifoner's  having  written 
any  treafonable  letter,  or  attended  any  meeting  held  for 
tr^onable  purpofes.    The  objeSion  is  unfounded. 

The  defendants  were  all  found  guilty* 

The  Attorney  General  and  Gafehe  iot  the  profecu** 

tion. 

Marry  at  for  the  defendants^ 


»*i        I      ■  ■    ^ 


Vide  Bail,  P.  C.  Ch.  IL  j  7-9.  54. 


PUFFJH^^ 
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DUTFELL,  Esq.  v.  Wilson.  Friday,  Jaly  15, 

A  SSUMPSIT-on  a  protnife,  in  confideration  of  re-  ifA-incoofi. 

ceiving  the  fum  of  4/.  4s.  to  indemnify  plaintiff,  pwnlium,  JL 

in  cafe  he  Ihould  be  drawn  to  fcrve  in  the  militia,  un-  f^^^e^,. 

der  an  A£k  of  Parliament  paffed  in  the  47th  year  of  JJJIJ^^^"*. 

the  King,  intitled,  **  An  aft  for  the  fpeedily  complet-  mHitia  ander  • 

ing  the  militia  of  Great  Britain,  &c.  ;** — with  the  Ste|"iliiater- 

common  money  counts. — Plea,  tbe  general  ijfue.  «pre1ratithrt 

•n  tbac  day  all 

The  above  aft  paffed  on  the  14th  of  Auguft  1807,  ^*>«  *»«»f«  ^11 
and  on  the  27th  of  Oftober  following,  the  plaintiff  wuibc*SmpkteI 
paid  to  the  defendant,  as  treafurer  of  an  infurance  fo-  ^l^\l^^^ 
ciety,  a  fubfcription  of  four  guineas ;  on  which  occa-  "p'nft  theopew^ 
iion,  he  received  a  receipt  in  the  following  form  : —     tute,— a.  is  noe 

thereby  bound 
to  indemnify  S* 

<^  Received  of  J.  H.  Duffell,  Efq.  4/.  4^.  being  his  JJS?;'^^^"'* 
fubfcription  to  the  fociety  held  for  the  purpofe  of  in-   dravm  for  tbe 

•  ./  .         ^     ,  *  r  ,       J  i_   r         xi_       militia  under  the 

demnifymg  fuch  perlons  as  may  be  drawn  before  the  Mature,  after  ths 
ift  day  of  February  1808,  to  ferve  in  the  militia  to  be  S^TS^Jf/o^** 
raifed  by  virtue,  and  under  the  direftion  of  an  aft  of  «<»?»««  «*  ^« 

^  .r  J     e  mifreprefenw. 

parliament  pailea,  &c.  t>oo,tbecootraa 

la  voidyandB. 
may  recover  back 

'*  No  perfon  will  be  entitled  to  any  benefit  from  this  ^"^JJ^ "id'alid* 
fociety  who  has  aftually  been  ballotted  prior  to,  wceived. 
or  on  the  date  of  this  receipt,  which  will  expire 
by  the  31ft  of  January  1808;  by  which  period^ 
all  ballottings  under  this  ad  are  directed  to  ceafe.^* 

The  plaintiff  was  likewife  informed  at  the  time  of 
fubfcribing,  that  he  was  fecured  completely  againft  the 

E  e  3  operation 
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operarion  of  the  aft.  '  On  the  9th  of  February,  how- 
ever, he  received  a  letter  from  the  defendant,  inform- 
ing him  that  the  ballotting  mider  the  aft  was  to  con- 
tinue for  three  months  longer,  and  that  to  be  infured 
during  that  period,  he  muft  pay  an  ac^ditional  premium 
of  lA  lis.  6d.  The  plaintiff  having  refufed  to  com- 
ply with  this  demand,  was  drawn  as  a  militiaman  on 
the  1 9th  of  February,  and  was  obliged  to  pay  a  fine 
of  1 8  guineas. 

Lord  Ellenbo ROUGH  held,  that  fince  the  ift  day 
of  February  1808  was  exprefsly  mentioned  in  the  re- 
ceipt as  the  period  to  which  the  indemnification  was  to 
extend,  neither  the  claufe  that  followed,  nor  the  ver- 
bal affurances  were  fufficient  to  raife  a  promife  on  the 
part  of  the  defendant  to  indemnify  the  plaintiff  duringf 
the  fubfequent  operation  of  the  aft ;  but  that  there 
had  been  a  mifreprefentation  on  the  part  of  the  de- 
fendant, which  rendered  the  contraft  void,  and  that 
although  the  plaintiff  could  not  recover  the  18  guineas 
under  the  fpecial  counts,  he  was  entitled  to  the  four 
guineas,  as  money  had  and  received  to  his  ufe, 

Verdift  accordingly. 

Scarlett  and  Littledak  for  the  plaintiff. 
Garrow  and  Marryat  for  the  defendant. 


But  if  the  defendant  had  only  would  hare  been  entitled  to  rr- 

faid  that  he  believed  or  expeE^cd^  tain  the  premium.— Pawfon  v, 

that  all  ballottings  vnder  the  aft  Watfon,  Cowp.    787. — Barber 

would  expire  on  fuch  a  day,  he  v.  Tletcher^  Doug.  292. 

20  Lord 
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Lord  Galway  v.  Matthew  and  Smithson.      simeday. 

^HIS  was  an  aftion  againft  the  defendants,  as  fur-  JJet  Jr^.^'  ' 

viving  partners  of  T.  Whitfmith,  on  a  promiiTory  ^'p*  •"<*  a- 

note,  in  the  following  form,  made  ai^d  figned  by  forynotc,  iiy 

Matthew:—  .  ^'^i^dil2au 

ly  CO  pay  the  mo« 
ney,  and  wh*ch 

December  1 6th,  1 80  c.  ^«  ^k"*  *"*>  *»•• 

*^  OMTD  nafoe  ooly» 

Sixty  days  after  date,  I  pay  Lord  Vifcount  Galway,  ^o  wrftg*n"t«e,  ^ 

or  order,  200/.  value  received.  For  J.  Matthew,  T.  ''/"'^r^V*^ 

Whitfrmth,  and  T.  Smithfon.  -  the' whole  part- 

J.  Matthew.  °*'  '^* 

The  Attorney  General  contended,  that  this  note  was 
binding  only  on  ^latthew,  who  figned  it.  He  allowed 
the  cafe  would  have  been  different,  had  it  been  "  we 
pay  ;'*  but  the  note,  in  its  prefent  form,  was  a  mere 
perfonal  undertaking  by  Matthew  to  pay  a  fum  of 
money  fuppofed  to  be  due  from  himfelf  and  his  co- 
partners. 

* 

Lord  Ellenborough  held,  however,  that  a  note 
made  in  this  manner,  was  fufficient  on  the  face  of  it 
to  bind  the  whole  firm« 

It  was  afterwards  proved,  that  before  the  date  of 
this  note,  Smithfon  had  advertifed  in  a  newfpaper 
read  by  the  plaintiff,  that  he  would  not  be  anfwerable 
for  any  bills  or  notes  iffued  by  Matthew  m  the  name 

Ee4  of 
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of  the  paSrtnerfhip ;  and  on  this  ground  there  was  a 
verdift  for  the  defendants,  which  the  court  of  K*  B^ 
afterwards  refufed  to  fet  afide  (a). 

Topping  and  Wlgley  for  the  plaintiff. 

The  AttomeyXieneral  for  the  defendants,       , 

[Attoniies,5|i<f  and  ^iworr.] 


t^' 


■^-r 


"s^ 


{a)  Vide  lO  Eaft,  264. 
In  A14erfon  v.  Pope,  Sit- 
tings after  M,  T.  49  G.  ITI.-r^ 
Lord  Ellenborough  held,  that 
where  there  was  a  ftipulntioii 
|)etween  A.  B,  and  €•  who  ap- 
l^cared  to  the  world  as  cq-part- 
persi  th^it  C.  (bould  not  particiT 


pate  in  the  profit  and  lo{s»  and 
(hould  not  be  liable  as  a  partner, 
C.  was  not  liahk  as  fuch  to 
thqfe  who  had  notice  of  )I^ 
ilipulationy  and  that  notice  tq 
one  menaber  of  a  fimi  wai 
notice  to  the  whole  par^rQu^ 


taanday. 

'JkBiDdidncat 
§01  perjory  in  • 
Written  depofi* 
tioo  before  a 
nagiftrace,  ia 
which  a  word 
Bcceflarj  to  the 
ftofe  had  been 


Rfx  V.  Mab^y  Akn  Taylor, 

HTHIS  was  an  indidment  for  perjury  in  exhihttlkig 
articles  of  th^  peace  againft  Samuel  Naylor. 


The  indiftment  ftated  that  the  defendant  went 
S'^wt'the  ArV  ^^^^^  ^  juftice  of  the  peace,  and  f^irore  in  fuiiftance 
#MK»  andjM  and  to  the  eifed  folIo\mig  (that  is  to  fay),  ^^  that  the 
^pp&d?!p^'  faid  Samuel  Naylor,  on  the  ift  day  of  January  in  the 

Sfcordifif  with 

the  ieoie,  at  if  it 

hkA  aauaUy  flood  n  the  depofitkn.  HcM  to  be  a  fiitd  fatiaaC«i    Thf  depofit|oQ  fttoU  iettbitt 

|icfra|i^l^oot|eii4  t^i||PMua|t]vtnafidti\aNr«iai/«t 

yew 
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.year  of  our  Lord  1808,  in  the  parifli  of  St.  Mary-le- 
3onne  in  the  county  of  Middlefex,  made  aa  aflault 
upon  her  the  faid  M^ry  Ann  Taylor  with  an  uoibrtlla, 
and  at  the  fame  time  threatened  to  fhoot  her  with  a 
piftol.?' 

The  informaticm,  when  produeed  from  the  public 
(Dfiice  in  Bow4Ereet^  dated  the  aflault  with  the  umbrella^ 
in  the  fame  words  as  in  the  indidment;  but  it  then 
went  on  to  fay,  ^^  and  at  the  fame  threatened  to 
(hoot  her,  &c/'  without  mentbning  the  word  time. 

Raine  for  the  defendant  pointed  this  out  us  a  fatid  • 

Finance. 

Garrozoj  on  the  other  fide,  allowed  it  would  have 
been  fo  if  the  indi&ment  had  undertaken  to  ftt 
out  the  tenor  of  the  depofition ;  but  as  it  only  pro« 
fefled  to  fet  out  its  fubftance  and  eSe&j  there  could 
be  no  objeftion  to  fupplying  the  word  time,  which 
was  neceflary  to  make  either  fenfe  or  <  grammar  ot 
th^  fentence. 

Lord  Ellenborough.^— I  am  of  opinion  that  the  ^ 

•words  ought  to  be  fej  out  exadly  as  fworn,  and  that 
if  there  be  any  miftake  or  ambiguity,  that  can  only  be 
remedied  by  an  innuendo.  Here  the  indidhnent 
might  have  ftated  "  at  the  fame  (meaning  thereby  at 
the  fame  time)  threatened,  &c." — but  the  informa- 
tion might  have  meant  at  the  fame  place ;  and  it  is 
quite  impoflible  to  fay  that  the  allegation  in  the  in- 
didment  is  fupported  by  the  information  given  in 
9vidence« 

Defendant 
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Defendafit  acquitted. 

Garrow  and  Marryat  for  the  plaintiff. 


Raine  for  the  defendant. 


[Atconiies,  Dmes  and  H^imis.'] 


Rex.  IF.  Windus.  —  Same 
day.  —  Indidment  for  perjury, 
at  a  trial  at  Ni.  Pri.  The  in- 
difbnent  ftated  that  an  a6b'oa 
Was  depending  wherein  H.  K. 
was  the  plaintiff  and  B.  F.  the 
defendant.  When  the  Judg- 
ment was  produced  it  began  in 
this  manner  :  *'  B-  F.  fucd  by 
the   name  of  L«  F.  was  at* 


tached  -to  anfwer  H.  K.  &c." 
Lord  EUenborough  held  there 
was  no  variance ;  for  although 
the  mdidment  did  not  give  F. 
his  full  defcription  as  in  the 
judgment,  it  gave  him  his  true 
one.  The  defendant  was  found 
guilty.  .  Fide  Amtj  «•  L<»g» 
ante  I  g* 


A»- 


TRINITY  TERM,  f8  GEORGE  III.  i«oS.  401 


ADJOURNED  SITTINGS  IN  LONDON. 


Shuttleworth  V,  Stephens.  Ttioriaty, 

July  %u 

'T'HE  declaration  was  in  the  common  form  as  upon  An^^ftnunoie 

a  bill  of  exchange  J  drawn  by  the  defendant  on  f"  **ofTHiur 

Meffrs.   John   Morfon  and   Co.,    payable  to  John  e«cinnge,««- 

Jenkins,  and  indorfed  by  him  to  the  plaintiff.  word  01  u  ruS- 

In  fupport  of  the  adion  a  paper  writing,  of  which  the  <inw«n,  mr 
the  following  is  a  copy,  was  given  in  evidence  :  i^wiT^r*** 

change;  oti 

^^  2 1  ft  Oaober  1 804.  uui'^ti'LT 

^*  Two  months  after  date  pay  to  the  order  of  Jt^^SoTrf 
"  John  Jenkms  78/.  iis.  value  received.  ^  '^**"** 

Thos.  StephenKi 
^*  At  Meffrs.  John  Morfon  and  Co." 

Lord  Ellenborough  held,  that  this  was  properly 
declared  on  as  a  bill  of  exchange ;  and  that  Meffrs. 
Morfon  and  Co.  might  be  confidered  as  the  drawees ; 
although  perhaps  it  might  have  been  treated  as  a 
promiffory  note  at  the  option  of  the  holder  (a). 


mm' 


'  (a)  Mr.  Jullicc  Lawrence  tion  as  on  a  promiffory  note,  re- 
having  been  ap:^lied  to  for  leave  fufed  to  interfere,  faying  that  h« 
to  add  a  count  to  this  declara-     thought  it  unneceflary. 

The 
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In  an  aAio*  by  The  defence  anticipated  was,  that  the  bill  had  been 

igaiTft  th/draw.  drawn  without  any  confideration ;   and  to  meet  this^ 

Sw  edJiwI'*'  Jenkins  the  payee  was  called,  who  faid  that  he  ha4 

without  coDfi.  indorfed  it  to  the  plaintifi*  before  it  become  due,  in 

4tnwa,  the  r  i     r  i  j 

ftyeevrbo  ia-      payment  of  goods  fold* 

dOTfed  it  to  the 
plaintiff',  in  pay« 

b  TwmA^!*        ^^^^  objefted  to  the  competency  of  this  witnefs  on 
witneft  to  pr Oft   the  fcore  of  intereft  J  as,  if  theplaintiflF  could  not  fue 

the  cohfidor^tioii  r*       t  • 

Ur  the  iodorft.    the  prefent  defendant  upon  the  bill,  he  might  flill 
*  bring  an  a6Kon  againft  Jenkins  for  the  price  of  the 

goods.— But 

Lord  EtLENBORouoH  faid,  the  witnefs  had  an 
equal  intereft  either  way ;  for  though  if  this  a£Hon 
failed,  he  would  be  liable  to  the  Plaintiff  for  goods 
fold,  y^  if  it  fucceeded,  he  would  be  liable  to  the 
defendant  for  money  paid. 

The  plaintiff  had  a  verdift. 

The  Attorney-Generalj  Garrowy  and  Dampier  far 
the  plaintiff* 

Park  for  the  defendant. 

[  Attorniei,  Jtim  and  Sltfh0rd,} 


But  in  an  adion  by  the  ii^  ly  to  the  date  of  the  note,  he  if 

indorfee  againft  the  maker  of  a  not  a  competent  witnefs  for  the 

promiflbry  note  without  origin  defendant* MdwuireO  t. 

jt Jfti!i0i4tg\'^  confideration,  if  the  nwdLcr  Keimett^    Gv  H.     Sittings  vol* 

hds  become  bankrupt  and  ob-  H.  T.  1S09.  ^^J*  Baylbt,  J» 

taincd  bi»  certificate  fubfe^uent*  AAionbythe  indoribc  againft 

the 
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^ 


the  maker  of  a  promtffory  note 
for  150A  Defence,  that  it  was 
mn  accommodation  cote,  and  had 
been  indorftd  to  the  plaintiff 
after  it  became  due.  To  prove 
thisy  Ho^tvard  the  payee  and 
indorfer  was  called :  but  being 
examined  on  the  voire  dire,  it 
appeared  that  iince  the  date  of 
the  note  he  had  become  bank- 
rupt, and  had  obtained  his  certi- 
ficate. ^  BAYtEY  J4  held  that 


he  was  not  a  competent  witne(8» 
as  he  was  no  longer  liable  to  th« 
plaintiff,  but  would  be  liable  to 
the  defendant^  if  the  latter  were 
oUiged  by  this  a6Uon  to  pay 
the  promiffory  note  drawn  for 
his  accommodation.  The  plain<«- 
tiff  hada  verdia.  -^Fide  Chitty 
on  Bills,  2d  ed.  282,  3,  4^ 
—  where  all  the  cafes  on  thi* 
abftrufe  fubje£k  are  coUeded^ 


Attersol  V.  Briakt^ 

'2'ROVER  for  5000  bricks. 

The  cafe  opened  on  the  part  of  the  plaintiff  was, 
that  the  bricks  in  quefHon  had  been  fent  to  the  defend- 
ant, to  be  carried  by  him  as  a  common  carrier,  and 
delivered  to  one  Stilesj  that  he  had  aflerted  to  the 
plainAS  he  had  delivered  them  to  Stiles  accordingly ; 
but  that  in  truth  he  had  not  done  fo^  and  they  had 
never  reached  Stiles's  hands.  Under  thefe  drcunv- 
ftances,  it  \iqs  contended,  the  defendant  muft  be  taken 
to  have  converted  the  bricks  to  his  own  ufe. 


l^riaay,  July  t% 


If  A.  fendtgoodi 
by  B.  a  cominoa 
carrier,  Co  ke 
deli  tared  co  C.» 
proof  that  B. 
aflerted  he  bid 
deltTered  the 
good%  to  €•» 
wbei«M  10  tri^ 
C.  had  octer  re- 
ceiTCd  them*  it 
not  fufficicat 
evidence  of  conw 
▼erfion  Co  (Up* 
port  trofcr 
agaiaft  B. 


Lord  Ellenborouoh,  however,  faid,  that  the 
fiOs  ftated  were  not  fuffident  evidence  of  a  conver- 
lion  to  fupport  an  adion  of  trover.  Although  the  d^-^ 
f endant  might  have  been  guilty  of  a  tort  refpedHng 
t^  bricks,  it  did  hot  appear  that   he  was  guilty  of 

i  the 
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the  fpecific  tort  mentioned  in  the  declaration.    T!ie 
ftdion  was  therefore  mifconceived. 

Plaintiff  nonfuited. 

Garrow  and  Pamther  for  the  plaintiff. 

Park  for  the  defendant. 

[Attomlesy  Druce  and  Noy,"] 


I.       • 


So  trover  will  not  lie-againfl 
a  common  carrier  for  merely 
Iqfing  goods  entrufted  to  his 
care.  Rofs  w.  Johnfon,  5  Burr. 
2825.  But  evidence  of  his  de- 
livering them  to  a  wrong  per- 
fon  by  mi/iaie^  is  fufficient  Xp 
maintain  trover  agaitfft  him  at 
the  fuit  of  the  right  owner. 
Youl  V.  Harbottle,  Peak.  N.  P. 
Caf.  49- 

If  one  having  a  lien  upon 
goods,  when  they  are  demanded 
•f  him,  claims  to  retain  them 
upon  t  different  ground,  mak- 
ing no  mention  of  the  lien, 
trover  may  be  maintained  againft  ' 
him,  without  evidence  of  any 
tender  having  been  made  of 
the  amount  of  his  lien. 

Boardman  v.  5/7/,  Sittings 
after  M.  T.  49  G.  III.  - 
Trover  for  fome  braady,  which 


lay  in  the  defendant's  ceUan, 
and  which  when  demanded  he 
had  refufed  to  deliver  up.  iky* 
ing  it  vtras  his  own  property. 
At  this  time  certain  wardbotiie 
reat  was  due  to  the  defendant  at 
account  of  the  brandy,  of  whi^ 
no  tender  had  been  made  to  hiB. 
The  Attorney  General  conteodr 
ed  that  the  defendant  had  a  lia 
on  the  brandy  for  the  warehoofe 
rent,  and  that  till  this  was  teod^ 
ered  trover  would  not  he.    Bol 
Lord    Ellenborough    coi* 
fidered,  that  as  the  brandy  hid 
been   detained    on   a  diffneit 
ground,  and  as  no   demand  s( 
warehoufe  rent  had  been  muk^. 
the  defendant  mufl  be  taken  tA 
have  waived  his  lien,  if  he  lad 
one,  —  which  would  admits! 
fome  doubt.  ^The  plaintiff  hi4 
i^verdid; 


Edoae 
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Edgar  v.  Bumstead.  SaaedAj; 

ASSUMPSIT  for  money  had.  and  received,  and  on  ]!,^J''^^ 
an  account  ftated. — Plea,  the  general  iffue.  *o^«  happent 

^  upon  a  policf 

wKich  he  hu 

The  principal  item  in  difpute  between  the  parties  the  aflund  th« 
was  a  fum  paid  by  the  plaintiff  to  the  defendant  under  th!^!^^(uh» 
the  following  circumftances :  ^t'S^w  ^^ 

any  part  of  it, 
upon  the  ground 

The  plaintiff  being  an  infurance  broker,  got  a  policy  ^f^^V^J?^ 
under-written  for  the  defendant,  a  merchant,  on  the  oat  of  the  un- 
fliip  Alfred,  which  was  fubfcribed  (amongft  others)  by  the^iicy  SaT 
one  Lornas.     A  lofs  happened ;  whereupon  the  plain-   5^.*^°Sthc 
tiff  paid  the  full  amount  of  the  fum  infured  to  the  de-   T^;«!J  ■'?'•  ?^ 

*^  ,  ,  thii  mft  when  he 

fendant*  Previoufly  to  this,  Lomas  had  become  in-  paid  the  nooey. 
folvent,  without  the  plaintiff  being  aware  of  that  fad; 
And  it  was  now  contended  that  he  had  a  right  to 
recover  the  fum  he  had  paid  to  the  defendant  in  refped 
of  Lomas's  fubfcription,  as  money  paid  under  a 
miftake  of  fed. — ^But 

Lord  Ellenborough  held,  that  on  accoimt  of 
the  well  known  courfe  of  dealing  between  the  infur- 
ance broker,  the  merchant,  and  the  underwriter,  the 
money  could  nbt,  under  thefe  circumftances,  be  re« 
covered  back  from  the  affured* 


Verdid  for  the  defendant. 

Carrm 


*       \ 
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Catrow  and  Lawes  for  the  plaintiE 
Jervis  and  Curwood  for  the  defendant. 

[ AttDRto,  Mtfd  and  C^Hint,'] 


Fide  WiMbn  v.  Qreighton,     i    T,  R.  iia.  -*  SabeD  Vi 
MaHhall,  293. — ^Airy  t?.  Bland,     Mair,  /^. 
Ih.  294.  — *  GroTe  t;.  Dubois, 


PHIPPS  t;.  t^ARKER. 


^pHlS  was  an  action  for  woi'ds.     The  declandoflf 
If  a  detd  pur-  ftated  that  the  plaintiff  had  infured  his  houfe  finom 

ec^edby  aI'iii  fire  With  the  Sun  Ffare  Iniuranice  OfHce  ^  that  his  houfe 

BTife^tog^  ^"^  afterwards  accidentally  burnt  down ;  and  that  did 

fiwf  utf?"1htt  ^^^dant,  well  knowing  the  premifes,  had  faid  that 

itwuootextcttt-  the  plaintiff  had  wilfully  fet  fire  to  it,  with  iittentuj 

\ttkaM%h€  *'  defraud  the  Sun  Fire  Infurance  Office. 

deed  cannot  be 

dmc«  o/a^i  *  A  policy  wils  produced,  having  the  names  of  (M 
iJ^ld^r  of  the  du-edors  of  the  Sun  Fire  Office  affixed  \o  i«^ 
lilt's  "id  «^  '^^  purporting  to  be  executed  by  them  in  the  prtfenoe 
beaten  it  gf  J.  3.  as  attelUng  witnefs.  —  J.  S.  bein^  oiUed  to 

prove  the  execution  of  this  policy^  fwoi*e  that  it  bad 
not  been  executed  in  his  prefence  by  either  of  tk 
gentlemen  whofe  names  appealred  at  the  bottom  of  its 

The  Attomey'General  for  the  plaintiff  (widiont 
queftioning  the  veracity  of  the  witnefs)  then  propofed 
to  prove  the  execution  of  the  policy  by  evidence  of 

the 
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Ac  hand  writing  of  the  direftors  who  had  figned  it j 
and  by  fliewing  that  they  had  fubfequently  acknow- 
ledged  it  to  be  their  deed. 

Lord  Ellenborough. — ^The  policy  purports  to 
have  been  executed  in  the  prefence  of  the  wrthefs. 
I  muft  therefpre  take  it  to  have  been  executed  in  his 
prefence,  if  it  was  executed  at  all.  If  it  was  not 
executed  in  his  prefence,  the  cbnclufion  of  law  is,  that 
it  was  never  executed  as  a  deed,  although  it  may  have 
been  figned  by  thefe  two  diredors.  Nor  can  I  admit 
eridence  of  their  acknowledgement ;  fince  the  attefta- 
tion  points  out  the  fpecific  mode  in  which  the  execu- 
tion is  to  be  provedi 

The  Attorney  General  cited  the  cafe  of  jolliffe's  will, 
Where  all  the  attefting  witnefTes  having  denied  that 
the  will  was  duly  executed,  other  witneffes  were  admit- 
ted, who  eftabliflied  its  validity  (a). 

Lord  Ellenborough. — ^There  the  attefting  wit* 
liefles  had  confpired  to  defeat  the  will)  and  they  were 
irfterwards  convifted  of  perj  ury  (b).  No  imputation  of 
that  fort  iis  caft  upon  this  withefs.  There  has  beeiji 
Very  great  careleffnefs  both  on  his  part  and  that  of  the 
Dire&ors ;  biit  there  is  no  reafon  to  fufpedb  the  tefti- 
inony  he  now  givesj  or  to  believe  that  he  was  aftually 

*     {a)  Lowe  v.  JollifFe,  i  BL  ed,  that  he  was  then  m  thepeiv' 

Itcp.   365.      The   fubfcribing  fed  pofTeflion  of  all  his  facultiet. 

'Witoefies  (Wore  that  the  teftator,  (b)  Rex  v.  Nueys^  i  Bl.  Rep. 

at  the  tin\e  the  will  was  made,  416.     They  were  feritenced  to 


utterly  incapable  of  making  fUnd  twice  in  the  pillory,  with  a 
4  wilU  or  tranfading  anv  other  paper  on  their  hetdt  denoting 
JbufiDcfs ;  but  it  was  dearly  prov-    their  crime. 

F  f  prefeni 


♦'* 
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ptefent  at  the  execution  of  the  deed.  Therefore^  h&ng 
UTued  as  an  attefted  deed,  and  now  appearing  certsdn- 
ly  not  to  have  been  executed  in  the  prefence  of  the  at« 
tefling  witnefs,  I  think  it  muil  be  confidered  as  invalid. 

Plaintiff  nonfuited. 

The  Aporney  General  ^nA  Efpinajfe  for  the  plaintiff^ 

Garrtnv  and  Lowes  for  the  defendant. 


[AttoTBiei,  Evtms  ind  C9//?iii.] 


>^b 


imm 


In  Faflct  v:  Brown,  Peak. 
N.  P.  Caf.  13,  Lord  Kenyon 
held,  that  if  the  name  of  zjfiffi' 
thuf  ferfim  is  put  as  a  fubfcrib- 
ing  witnefs  to  a  deed,  proof  of 
the  party's  hand-writing  is  fuffi- 
cient  evidence  of  its  execution ; 
and  in  Grellier  V.  Neale,  IL  1469 
*  tipon  a  fubfcribing  witnefs  to  a 
deed  denying  that  Qie  had  feen 
it  executed,  the  fame  learned 
Judge  admitted  evidence  of  the 
kand-writing  •f  feveral  of  the 
parties  to  it,  and  dire6^ed  the 
jury  to  prefume  the  fealing  and 
delivery  :  but  in  the  latter  cafe 
the  fubfcribbg  witnefs  had 
been  requefted  to  put  her  name 
to  the  deed  by  one  of  the 
parties  who  had  figned  it; 
which  was  a  fufficient  atteftation 
as  to  him,  (Park  v.  Mears,  2  B. 
and  P.  2 17  ) ;  and  the  only  point 
confidered,  feems  to  have  been, 
whether  bare  proof  of  the  hand- 
writiDg  was  fufficient,  or  it  was 


likewife  neceifary  to  prove  a 
fealing  and  deHvery  ?— So  tiffiStf 
has  the  rule  been  adhered  t^ 
that  if  there  be  a  fubferibiag 
witnefs  to  a  deed,  who  is  Umf 
and  in  a  fituation  to  be  examin- 
ed, the  execution  can  only  bt 
proved  by  his  teftimonyt  thataa 
acknowledgment  of  the  party  to 
the  deed  has  been  held  infufr 
cient,  whether  ofiered  as  evidence 
againii  himfelf  or  againft  a  thirf 
perfon ;  and  even  an  admiffioa 
of  the  execution  of  a  bond  io  ai 
anfwer  to  a  bill  in  chancery,  fil- 
ed for  the  exprefs  purpofe  of  ob- 
taining fuch  admiffion,  was  coop 
fidered  by  the  court  of  K.  B«  tQ 
be  infufficient,  without  proo( 
that  the  fubfcribing  witnefslial 
been  fearched  for^  and  could  lOt 
be  found.  Johnfon  v,  Mafint 
1  £fp.  N.  P.  Caf.  Sg.  Img 
i},  Rainej  i  B.  and  P.  85.  Cdl 
V.  Dunning,  4  Eaft,  55.  AV 
bot  V.  Pluml^ei  Doug.  216. 
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Gregsox,  Gent,  one,  &c.  v.  M*Taooart,  Esq.    WedneWiy, 

July  17. 

HTHIS  was  an  action  for  criminal  converfation  with  it  ii  bo  btr  to 
the  plaintiflF's  wife,  per  quod  cmfortium  ami/it.         a.  for  crimina 

cofiTcrfadon 

The  plaintiff  had  brought  a  fimilar  adion  againft  tiffi  wife,  that 

one  Theaker^  his  coachman,  which  was  tried  at  the  ^^^gh^lnothec 

fittings  after  laft  Hilary  Term  ;  and  in  which,  having  J^^j^^^^t 

recovered  200/.  damages,  he  afterwards  entered  up  f«»nft  »•  "p'r 

judgment,  and  took  the  defendant  in  execution*  a  verdia  and 

Jadgmeiity  had 
cbarged  B.  ia 

The  illicit  intercourfe  appeared  to  have  been  carried  «ecation,  ii- 
on  by  both  defendants  during  the  fame  period.     But,  o/alion  inMi 
though  the  former  aftion  wa6  now  alluded  to  by  the  li?,^^^,^ 
defendant's  counfel  and  by  the  court,  it  was  not  con-  p««^« 
fidered  as  any  bar  to  the  prefent. 

The  plaintiff  had  a  verdi£t. 

The  Attorney  General j  Garrow  and  Marryat  for 
die  plaintiff. 

i 

Dallas  and  Gumey  for  the  defendant. 

[AttornleSy  Gngfm  and  Crwwdir  &  Co.'\ 


^mm 


There  being  evidence  in  Greg"  have  occafionedy    not    to    the 

/on  V.  Theaker^  that  the  plain-  whole  of  the  injury  the  plamtiff" 

ti£f^8  wife  had  not  been  criminal-  had  fuffered,  which  there  feem* 

ly  conne^ed  with  the  defendant  ed  reafon  to  fufpefi  might  be' 

alDoe,  Lord   Ellenborouoh  imputed  to  others  in  a*fuperior 

dire^d  the  jury  to  award,  da-  condition  of  Hfe,  much  more 

Siag^s  proportioned  barely  to  fo  than  to  the  foHcUed  coachman. 

mcuAk  of  the'plaintifiPs  lofs  of  Vide  Bird  v.  Randall,  3. Burr. 

comfort  as  the  defendant's  mif-  1345.  '^1*  ^^P*  373*  ^*  ^* 
cooduA  might  be  fuppofed  to 

Ef^  Batlsy 
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Sane  day. 


A  trtder  lo  COD- 
teftiplation  of 
btnkruptcy»  and 
whboot  fuCcita« 
tidDy  put  three 
cheques  into  the 
haodi  of  hit 
clefk,  to  be  de- 
livered to  a  cre- 
ditor at  the 
coontmg  hoofe 
«f  the  Utter ; 
but  before  ihej 
were  oe'Wertd. 
tlvt  creditor  call, 
ed  upoQ  the  trad- 
Cf^  and  demand- 
9A  payment'tif 
hit  debt.     Held, 
that  the  ioten- 
tioo  to  give  a 
voluntary  pre- 
fctonce  not  be- 
ing confuonm^t* 
cdt  thit  »ai  a 
valid  payment. 


Bayley  and  others,  assignees  of  Pears,  A 

BANKRUPT,  v.  BaLLARD  AND  OTHERS. 

npROVER  for  three  cheques  for  the  fum  of  x  139A 

The  cafe  opened  on  the  part  of  the  pkintiffs  waii, 
that  Fears  in  contemplation  of  bankruptcy  haid,  with* 
out  folicitation  or  legal  procefs,  paid  thcfe  cheques  to 
the  defendants,  and  bad  thus  given  them  a  voluniarj 
preference. 

Pears  carried  on  the  bufinefs  of  a  warehoufetmn 
and  factor  in  this  city,  and  the  defendants  were  bill- 
brokers,  with  whom  he  had  been  in  the  habit  of  deal* 
ing.     On  Saturday  the  loth  Odober  1807,  Pears  be- 
ing preffed  for  money  to  anfwer  his  acceptances,  ap- 
plied to  the  defendants  for  a  loan ;  who  acconmiodated 
him  with  the  fum  of  1400/.,  to  be  repaid  in  a  day  of 
two,  and  received  from  him,  by  way  of  fecurity,  a  bill 
on  Fijher  and  Aikinfon  for  270/.  ioj.,  and  another  on 
Hud/on  J  Storr  and  Co.  for  1200/.     On  Tuefday  the 
1 3th  Fears*s  affairs  became  defperate,  and  he  flop- 
ped payment.      About  three  o'clock  in  the  afternoon 
of  the  fame  day,  he  fent  his  clerk  to  the  defendants'    ' 
counting-houfe  with  the  three  cheques  in  queftion. 
The  clerk  delivered  them  accordingly,  faying,  **  tfaii 
18  probably  the  lad  tranfa£Uon  we  fhdl  have  together 
for  fome  time :  tue  are  at  a  Jiand-JlilL**    But,  after 
tjie^cbeques  had  been  put  into  tbe  clerk's  hands  for 

the 
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the  above  purpofe,  and  before  they  were  delivered,  a 
demand  was  made  upon  Pears  at  his  counting-houfe  by 
one  of  the  defendants,  for  the  repayment  of  the 
1400A  ;  and  on  receiving  the  cheques,  they  gave  up 
the  bill  upon  Hud/on,  Storr  and  Cop  for  1 200/. 

Lord  Ellenborough. — ^I  am  of  opinion  that  this 
is  not  to  be  confidered  as  a  voluntary  payment,  one 
of  .the  defendants  having  called  at  the  bankrupt's  be- 
fore the  cheques  were  delivered,  although  they  had 
previoufly  been  put  into  the  clerk's  hands  for  that 
purpofe.  The  intermediate  ,  demand  takes  it  out  of 
ihe  cafes,  hitherto  decided  upon  this  fubjedt.  There 
was  an  intention  of  giving  a  voluntary  preference ; 
but  that  intention  not  having  been  confummated,  the 
payment  (lands  good^ 

plaintiffs  nonfuited. 

The  Attorney  Geriera!^  Garr(rU^y  and  Marryat^  for 
the  plaintiffs. 

P^rk  ind  Walton  for  the  defendants. 

■ 

[AUuiniet,  CrvwJer  &  Co,  and  fTalten.l 


-M? 


Fide  Smith,  V.  Payne,  6  T.  R.  152.  Hartfhorn  v.  Slodden,  a 
8,  and  P.  582.     f  hornton  v.  Hargrcaves,  7  Eaft,  544. 
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Tborftiy,  Fisher  v.  Ogle. 

JolysS. 

The  fcuttnee  of  T^HIS  was  an  adion  on  a  policy  of  infurancc  on  the 
Sf SJ!£it J^iT  fliip  Juno,  reprefented  as  American j  at  and  frtAn 

llilTp^^IfvL^  London  to  the  coaft  of  Africa,  during  her  ftay  and 
ly  and  fpccifi-  trade  there,  and  fix)m  thence  to  her  port  or  ports  of 
the  adja^icative    difcharge  in  the  Weu  Indies. 

part  of  it,«—oot 
of  whatoiay  be 

tt^td^u^      The  Juno  was  captured  by  a  French  privateer,  carr 

ried  into  Martinique,  and  there  condemned  in  the 
vice-admiralty  court. 

To  falfify  the  reprefentation  of  neutrality,  the  dc^ 
fendant  now  gave  in  evidence  the  fentence  of  condem- 
nation.    This  ftated,  "  that  it  refulted  evidently  from 
the  papers  on  board,  that  the  expedition  of  the  faid 
(hip  Juno,  her  cargo,  and  the  operations  of  her  cap: 
tain  on  the  coaft  of  Africa,  were  for  accdunt  of  the 
Brothers  Geddes^  merchants  of  London,  who  had,  to 
mafque  the  Englifh  property  of  this  outfit,  borrowed 
the  American  flag  and  paflport  of  the  faid  fhip  Juno, 
and  taken  for  their  agent  and  partner  in  this  expedi. 
/tion.  Captain  Fifher,  fumiflied  with  a  certificate  of 
citizen  of  the  United  States."     The  fentence  after- 
wards  went  on  to  declare  as  good  and  valid  prize  the 
Have  fhip  Juno,  and  to  confifcate  the  faid  fhip  and  her 
cargo  to  the  profit  of  her  captors, — without  flating 
any  fpecific  grounds  for  the  condemnation. 

Lord 
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Lord  Ellenborough*— We  fliew  a  fafEcient  re» 
fpeft  for  French  fentences,  if  we  attach  credit  in  our 
courts  to  what  they  diftindly  fay*  It  is  often  painful 
to  go  this  length,  confidering  the  piradcai  way  in 
which  they  proceed.  But  this  fentence  does  not  fay 
that  the  fhip  was  not  AmeHcan,  and  it  is  not  to  be  coil* 
iidered  as  evidence  of  what  it  does  not  fpedfically  a£» 
firm.  I  dare  hy  fuch  fentences  will  be  pofidve 
enough  in  future,  fince  thofe  who  frame  them  are  dif^ 
pofed  to  coniider  every  thing  as  good  prize  agamft  all 
mankind.  When  they  do  fpeak  out,  I  will  give  then| 
the  fame  effed  here  which  they  receive  in  other  places; 
But  there  is  no  proof  in  the  prefent  cafe  that  the  pro^ 
perty  was  not  American,  although  fuch  an  inference 
might  be  dravm  from  certain  indired  ftatements  in  the 
fentence  now  prefented  to  us. 

Verdict  for  the  plamtifi; 


9^ 


In  the  enfuing  t^m,  Park  moved  for  a  rule  to  ihew 
caufe  why  there  ftould  not  be  a  new  trial.  He  con# 
tended,  that  it  neceffarily  refulted  from  the  terms  of 
the  fentence  of  the  French  Admiralty  Court,  that  the 
fiiip  Juno  and  hey  cargo  were  not  American,  although 
this  was  not  pofitively  averred  in  any  part  of  it ;  and 
that,  according  to  the  principle  of  former  decifions, 
the  fentence  of  a  foreign  court  of  competent  jurifdici^ 
tion  muft  be  taken  as  conclufive  evidence  of  the  fa£U 
pppn  >yhich  it  evidently  proceeds, 

Ff4  J-ortf 
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Lrord  Ellenborough. — ^I  mud  look  to  the  adju- 
dicative part  of  the  fentence,  and  there  I  find  nothing 
fliftin&ly  ftated  as  to  the  fhip  or  her  cargo  not  being 
American.  Have  you  any  cafe  in  which  it  was  held 
that  Judges  muft  fifh  for  a  meaning,  wh^  a  fentenct 
of  this  kind  is  produced  to  them  ?  Here  the  foreign 
court  feems  not  to  have  formed  any  fettled  opinion 
upon  the  fubjed,  and  not  to  have  known  or  cared  on 
what  grounds  it  proceeded  to  a  condemnation.  It  is 
by  an  overftrained  comity  that  thefe  fentences  are 
received  as  conclufive  evidence  of  the  fafts  which 
they  pofidvely  aver  and  upon  which  they  fpecifically 
prpfefe  to  be  founded* 

The  other  Judges  were  of  the  f;vne  opinion^  ^nd  ^ 
rule  nifi  was  refufed. 

The  Attorney  General^  Garrow  and  Scarlett  for 
the  plaintiE 

JPtfri,  Tofping  and  Rtcbardfon  for  the  oefendant. 

[Attoraics,      ■  and  Dentitt.^ 


m   I 


Fiite  Bernirdi  v.  Mottcux,  Bell,  8  T.  R.  434.  Saloucci 
^pog,  574.  Chriftie  v.  Sccrc-  v.  Woodmafs,  Mar/hall^  401. 
tim,  8  T.  R.  J9».    Pollard  v.     Kendecfley  v.  Chafe,  /i.  423. 
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TOULMIN   V.   InoLIS.  F»ii»y,  July » j, 


T™ 


[S  was  an  adion  on  a  policy  of  infurance  on  The  anderwrit- 

-  .  ifAi  ir  eriona  policy 

goods  on  board  the  Adeona,  at  and  from  the  ofinfunnceare 

Cape  of  Good  Hope  to  Buenos  Ayres,  or  any  port  l^t^ la'^t^ 

or  ports  in  the  river  Plate,  and  at  and  from  thence  ^^\'^[^^^^ 

back  to  the  G^pe  of  Good  Hope,  or  to  Endand,  ««««*"  **«?«« 

nik,if'tcdoct 

The  declaration  ftated  the  lofs  to  have  happened  by  "ui^S^^^ii*- 
tcn  of  the  mariners  belonging  to  the  fhip  having  ,barra-  fo,V%b  JJ*S?ie 
troufly  obtained  the  command  of  her  and  run  her  ^*n*A  pnfoncn 

'  *  of  war  w€re  «• 

WlOre.  cet?ed  on  boar^ 

a  dijpy  and  al* 
lowed  the  fret 

The  defence  was^,  that  the  underwriters  were  dif-  "."ifof*^';** 

'  mifht  bate  bcea 

charged  by  the  carelefs  and  negligent  conduft  of  rwronabiyea. 
William  Hopley,  one  of  the  aflured,  in  taking  on  dua  chemfeivct 
board  three  Spaniih  prifoners,  who  had  ftirred  up  the  S*  f^^ijrj  bit* 
mutiny  which  termifiated  in  the  lofs  of  the  fhip,  ratai"***  wj V- 

fifted  to  run 

A  fhort  time  before  the  Adeona  was  to  fet  fail,  three  ihip,  cbe  under. 
Spaniards  at  the  Cape  of  Good  Ebpe  upon  \heir  parole j  jubie'forTioft 
with  the  concurrence  of  Hopley,  prefented  a  memorial  ^  *»•??«"'»««• 
to  Sir  David  Baird,  the  Governor,  praying  for  liberty 
to  return  to  their  relations  and  friends  at  Buenos  Ayres 
by  this  veffel.     The  following  anfwer  was  returned  :— 
V  The  memorialifts  may  proceed  in  Mr.  Hopley^s 
veffel ;  but  they  muft  ftill  be  confidered  as  prifoners 
of  war,  and  deliver  themfejves  over  to  Major-General 
Beresford,  to  be  exchanged  for  any  Britifh  Officers 
nyho  may  chance  to  be  taken.**    The  Spaniards  were 

%  •  accordingly 


i 
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accordingly  conveyed  on  board  by  Hopley,  who  went 
as  fupercargo.  No  intimation  was  given  to  the  Cap* 
tain  that  they  were  prifoners  of  war ;  fo  that  neither 
their  perfons  nor  their  baggage  were  examined,  and 
they  were  allowed  the  fiill  range  of  the  (hip.  The 
reft  of  the  crew  confifted  chiefly  of  foreigners.  The 
Spaniards  had  been  at  liberty  at  the  Cape,  and  behav* 
ed  in  a  manner  to  dilarm  all  fufpicion,  till  the  mutinj 
broke  out.  This  happened  as  the  fliip  was  going  up 
the  river  Plate '^  The  Spaniards  were  at  the  time  fuC- 
peftcd  to  be  at  the  bottom  of  the  plot,  but  they  ^d 
not  take  a  more  adive  part  in  it  than  others  who 
joined  them  j  among  whom  were  four  EngUihmem 

Lord  Ellenborough.! — ^The  queftlon  is,  whether 
there  has  been  here  grofs  negligence  in  taking  on 
bbard  the  three  Spaniards  ?  Did  they  materially  en-f 
hance  the  riik  ?  Every  foreigner  is  more  dangerous 
than  a  Britifli  fubjed  ;  but  it  is  not  contended  that 
the  underwriters  are  difcharged  becaufe  the  crew  coo^ 
fifted  in  a  great  meafure  of  foreigners.  It  is  impoffible 
to  fay  that  every  thing  which  encreafes  the  rifk  vacate^ 
the  infurance  ;  or  this  .eflfe£t  would  be  produced  by 
taking  on  boari^  a  caik  of  gunpowder,  or  any  other 
inflammable  matter.  Thefe  Spaniards  were  not  con? 
fidered  as  dangerous  at  the  Cape,  where  they  were 
allowed  to  walk  about  at  large,  and  they  were  not 
ordered  to  be  tranfported  by  this  fhip,  but  were  pav 
xnitted,  at  their  o^^n  requeft,  to  return  home  j  where 
they  were  to  deliver  tbemfelves  upiohe  exchanged  for 
,  any  Britifli  Officers  who,  by  the  fortujje  of  war,  might 

have  fallen  into  the  hands  of  the  enemy.  It  might  rear 
fonably  have  been  pnceiyed,  thai  it  was  i^nneceflary^ 

I  under 
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lender  thefe  circumftances,  to  keep  theni  in  jealoii$  cuf^ 
tody,  .i^d  that  they  might  fafely  be  conilituted  the  guar<» 
jdians  of  their  own  honour.  If  there  was  no  culpable 
^attention  in  taking  them  on  board,  and  nothing  arofa 
afterwards  to  excite  fufpicipn  of  their  inteptigns,  the 
jinderwriters  remain  lij^^ble. 

Verdia  for  the  plaintiff. 

The  Attorney  General  and  Taddy  for  the  plaintifft   ^ 

Fark,  Marryat  and  Qarr  for  the  defendant^ 

[  Attoroies,  Winter  &  Co,  and  Gnu  &  Co.] 


^— i^*" 


Fide  Pipon  v.  Cope,  pofiea. 


JLyon  v.  Sundius  and  Sheriff.  Friday,  juiy if . 

rpHIS  was  an  aftion  by  the  indorfee  againft  the  ac-  i^«biiioft». 

ceptor  of  a  bill  of  exchange.     The  declaration  ti  p^kte  mt  I 

ftated  generally,  that  the  defendants  accepted  the  bill  fnVn  !Iaio^^' 

according  to  the  ufage  and  cuftom  of  merchants.  «"Jor*thi,*^J 

ditioa  to  the  ac- 

The  bill,  when  put  in,  appeared  to  be  accepted  by  not  require  to  u 

Sheriff  for  himfelf  and  his  partner,  "  payable  ai  Mejfrs.  ?eli!^t!o.!t. 

Hankey  and  Co.'s  London^  'ZZa^^^^ 

Farh  b^^'^it  •  oDf mo* 

^    randatOy  where 
paymeor  may 
W  dlcmaodcd. 


»•♦ 
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Fark^  for  the  defendants,  objefted  that  this  was  i 
fpecial  acceptance,  and  ought  to  have  been  declared 
upon  accordingly.     The  undertaking  to  pay  at  the 
Bankers  was  clearly  a  part  of  the  contraft.     Perhaps 
the  holder  might  have  infifted  upon  a  general  accep- 
tance,   or  have  protefted  the  bill    and  proceeded 
againft  the  drawer ;  but  having  refled  fatisfied  with 
the  limited  promife  to  pay  at  a  particular  place,  he^ 
could  not  afterwards  extend  it.     He  was  bound 
prefent  this  bill  at  Hankey  and  Co.'s,  where  it 
made  payable ;   otherwife  the  acceptor,  having  pn^:;;^ 
vided  ample  funds  to  fatisfy  it  there,  might  be        '^ 
ed  for  it  on  the  Royal  Exchange. 


/^^^0  /lu^it.       Lord  Ellenborouoh. — How  can  you  make 
y^s^J^.  A*^^*y   words,  "  at  Hankey  and  Co.\'\  more  than  a  nu 

^  "     memorandum  ?-^The  acceptor  of  a  bill  of  excha^^ 
is  liable  univerfally.    This  very  point  was  brought  \^ 
fore  the  coxut  fome  time  ago,  when  the  Judges  \ii^ 
all  of  opinion,  that  fuch  wor4s  formed  no  part  of  (^ 
cpntrad:  and  did  not  require  to  be  fet  out  in  the  (fe. 
cUradon, 

Park  faid,  he  had  an  impreflion  upon  his  mind  of 
fuch  a  cafe  having  been  decided ;  but  not  bdng  able 
to  find  it  in  print,  he  thought  it  his  duty  to  prefent  a 
point  of  fuch  importance  once  more  to  bis  Lordihip'q 
confideration. 

Verdift  for  the  plaintiff. 

The  Attorney  General  and  Taddy  for  the  plaintiff. 

fark  for  the  defendants. 

{  AUornkti  JFisUr  ind  Co.  and  A-Un,"] 
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So  if  a  promifTory  note  is 
aude  payable  at  a^  particular 
place,  in  an  adion  againft  the 
maker,  there  i&  no  neceHity  for 
proving  that  it  was  prefented 
tliere  for  payment.  Per  Bay- 
HY,  J.  Wild  V,  ReHttordtt  Sit- 
AigiTn  H.  T.  i8o9^But  it 
l^bten  held,  that  if  a  bill  be 
mcceptedi  payable  at  a  banker's, 
the  party  taking  fuch  fpecial 
acceptance  is  bound,  for  the 
furpofe  of  clfarging  the  drawer^ 
to  prefent  it  for  payment  at  the 
banker's,  within  the  ufual  bank- 
ing hours  of  the  place  where  the 
banker  reftdes.  Parker  v.  Gor- 
don, 7  Eaft,  385.  Fide  Saun- 
derfon  v.  Judge,  2  H.  Bi.  509. 


The  holder  of  a  bill  of  ex- 
change may  infift  upon  the 
drawee  accepting  it,  generally, 
in  the  very  words  in  which  it  is 
draws,  or  may  proteft  it  for  non- 
acceptance.  Boehm  v.  Carcias 
Md others.  Sittings  after  M.  T. 
47  G.  3.^Adion  on  a  bill 
drawn  on  Liibon,  <<  payable  in 
^ftSive  and  not  in  vah  reals V 
The  defendant  was  the  dmwer  of 
the  bill ;  andthe  queilion  was,  whe- 
ther it  had  been  difhonoured  for 
aon-acceptaoce  ?  The  drawees 
offered  to  accept  it^  payable  in 
malt  denards,  another  fort  of  cur- 
rency, whicli  was  refufed.*— The 
defendant  now  propofed  to 
fhew,  that  vah  denaros  was 
fufficient  to  anfwer  what  was 
loeant  by  effeQive.     But, 


Per  Lord  ELLEWBOROUOif* 
-r-The  pUintiff  had  a  right  Id 
ivfufe  this  acceptance,  ,  The 
drawee 'of  a  bill  has  no  right  t6 
vary  the  acceptance  from  the 
terms  of  the  bill,  un!efs  they  be 
unarobiguouHy  and  unequivocal- 
ly the  fame.  Therefore,  with-' 
out  confidering  whether  a  pay- 
ment in  denaros  might  not  have 
fatisfied  the  term  effeQive^  an  ac- 
ceptance to  pay  in  denaros  was 
not  a  lufficicnt  acceptance  of  a 
bill  drawn  paj'able  in  ejjfedive* 
The  drawees  ought  to  have  ac- 
cepted generally,  and  an  a6tion 
being  brought  againft  them  on 
the  general  acceptance,  the 
queflion  would  properly  have 
arifen  as  to  the  meaning  of  the 
term, — Fide  7  Eaft,  387. 


If  a  bill  of  exchange  is  fent 
for  acceptance  to  the  drawee, 
and  he  retains  it  in  his  poffefllon, 
contrary  to.  the  ufual  mode  of 
dealing  between  himfelf  and  the 
holder,  this  amounts  to  an  ac- 
ceptance. Har*vcy  v.  Martin. 
Sittings  after  M.  T.  47  G.  3. 
— AAion  on  bill  of  exchange, 
by  payee  againft  acceptor. 
Plaintiff  tranfmitted  the  bill  by 
poft  to  defendant,  the  drawee, 
as  foon  as  he  received  it,  delir- 
ing  him  to  accept  and  hand  it 
over  to  plaintiflPs  agent  in  Lon- 
don, which  was  the  ufual  mode' 
of  dealing  between  the  parties. 
Plaintiff  hearing  nothing  of  his 
bill  from  his  agent,  wrote  to  de« 

fendant. 


^L^ 


A 


4s6 
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(endasitf  fttAonttnting  with  him 
for  the  delay.  The  defendant 
aafweredy  that  he  had  retained 
the  bill  becaufe  he  had  once 
meant  to  acce{>t  it»  which  he  now 
declined  doing. 

Lord  Ellen BOROu Git.— 
This  is  clearly  an  acceptance. 
if  a  bill  is  left  for  the  exprefs 
purpofe  of  being  aeceptQ^  and 
is  retained  by  the  drawee^  fuch 
retention  is  as  much  an  accept- 
ance as  if  he  had  written  his 
name  upon  the  face  of  it*— ^<^ 
Bentinck  v,  Dorrien,  6  Eaft, 
199.  Thornton  v.  Dick^  4 
£fp.  Caf.  270. 


•  But,  by  the  u&ge  of  trade  in 
London^  a  cheque  may  be  re- 
tained by  the  banker  on  whom 
it  is  drawn,  till  five  in  the  after- 
noon of  the  day  on  which  it  is 
prefent^  for  payment^  and  then 
returned^  although  it  has  previ- 
oxifly  been  cancelled  by  mifUke. 
^^Ferwindtj  v.  Glynn*  Lon- 
don Sittings  after  M.  T.  47  G. 
3  -^plaintiff  paid  into  the  houfe 
of  Vere  and  Co.  a  cheque  upon 
defendant's  houfe.  Vere's  clerk 
took  it  to  the  clearing  houfe  to 
be  paid,  and  put  it  into  defend- 
ant's drawer.  Each  banker  has 
a  drawer  therefor  that  purpofe. 
The  time  for  putting  in  the 
cheques^  is  from  three  to  four. 
Vere's  clerk   received  it  back 


before  five,  cancelled,    with   a 
memorandum  written  under  itf 
*'  Cancelled  by  miftake.**     After 
five^  he  would  not  have  taken  it 
back.     The  courfe  was  proved 
to  be,  for  the  clerks  to  take  the 
cheques  from  the  drawers,  and 
fend    them    to  the    refpe^ve 
bankers ;  and  thofe  which  the^ 
will  not  pay,  they  fend  back  be- 
fore five.     They  are  fometimet 
cancelled  when  they  come  in  ; 
buty  by  thecuftom,  they  may  be 
returned  any  time  before  five 
o'clock.     In  this  cafe,  feveral 
cheques  of  the  fame  petfon  had' 
been   paid    on   that  day,    and 
when  the  cheque  it  queftion 
fent  in,  the  clerk  who 
it  immediately  cancelled  it,  be* 
lieving  it  was  to  be  paid ;  but 
finding  in  a  few  minutes,  that  bo- 
more  of  thofe  cheques  wete  to 
be  paid,  he  wrote  the  memoian* 
dum  ubder  it,  and  it  was  retuni* 
ed  as  above  mentioned* 

Lord  ELLENBoaouGH  held, 
that  notwithftanding  the  caiw 
celling,  defendant  had  till  five 
o'clock  to  return  the  bill,  and 
having  fo  retiutied  it,  this  a- 
mounted  to  a  refufid  to  pay; 
though,  had  it  been  a  bill  feat 
for  acceptance,  and  accepted, 
no  chango  of  circumftancescould 
have  altered  that  fad*  Vldt 
Stra.  415,  6. 


Payne 
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Payne  v.  Shadbolt.  s»m««bf. 

npjHIS  was  an  action  of  aflumpfit  for  the  non-delivery  it  ii  not  an  «■. 

-^    of  wood  purchafed  by  the  plaintiff  from  the  de-  ^J^Sol! 

fendant.  p*^^  ^  t^*  ^ 

diMverytthtXXbm 
vendor  allowed 

It  appeared  that  the  wood  had  been  fold,  to  be  paid  ^frJ^llw^T** 
for  on  delivery  by  a  bill  at  two  months ;  that  the  de-  SuLalc'teir^ 
£endant  had  permitted  the  plaintiff  to  carry  away  a  part  pau  for  thea. 
of  it,  without  receiving  any  bill ;  but  that  he  had  refut- 
ed to  let  him  have  the  remainder,  till  it  fhould  be  paid 
for  according  to  the  terms  of  the  contrad. 

It  was  now  contended  on  the  part  of  the  plaintiff^ 
that  the  defendant  had  completely  difpenfed  widi  the 
condition  of  being  paid  by  a  bill  at  two  months,  and 
that  having  waived  it  once,  the  property  of  the  whole 
of  the  wood  abfolutely  veiled  in  the  purchafer ;  fo. 
that  the  vendor  was  bound  to  deliver  it  up,  and  to  feek 
for  payment  by  the  common  means.     But 

Lord  Ellenborouqh  held,  that  this  was  only  a 
difpenO^on  pro  tanto^  and  that  the  vendor  was  enti« 
tied  at  any  time  to  (land  on  his  rights  as  they  were  ori- 
ginally eftabliihed  by  the  contract  of  fale. 
• 

Plaintiff  nonfuited. 


Carrow 


42S 


CASES  At  NISI  PRIUS; 
darrow  and  Knox  for  the  plaindflfl 

Park  and  Efpinaffe  for  the  defendant. 


[Attorlkiesy  hardmi  %mi  SUki.1 


%.^L, 


Vide  Dumpor's  cafe,  4.  Co.  I19.  b.-^Hanfon  v.  Meyer,  6  Eaft,  614. 


^meday. 


MiLLEN,    SPINSTER,   V.   WhITTENBURV. 


Baokniptcy  ••       A  SSUMPSIT  on  a  promife  to  pay  plaintiff  half  a^ 
rTt'pimUfe^  guinea  a  week  for  the  fupport  of  an  illegitimate' 

allow. weekly     cWld  ft^  had  had  by  the  defendant,— ^Plea$,  mn^ 

fan  lor  the  fup-  ^  ' 

iwrt  ©f  tn  iitefi  offumpjity  and  bankruptcy. 

tiiDttt  child* 

Scdrlett  contended,  that  the  defendant's  certificate 
was  a  bar  to  the  aftioft,  not  only  as  to  the  previous  ar- 
rears, but  as  to  fuch  as  were  fuppofed  to  have  fubfe- 
quently  become  due.  By  law,  a  man  was  not  bouncf 
to  fupport  his  illegitimate  child  without  an  order  of 
filiation ;  fo  that  here  there  could  be  no  implied  pro- 
fhife  to  maintain  the  aftion,  and  the  exprefs  prowili 
was  difcharged  by  the  defendant's  bankruptcy. 

Lord  Ellenborough. — ^If  any  arrears  accrued 
before  the  bankruptcy,  the  certificate  will  be  a  dif- 
charge  as  to  thefe ;  for  the  plaintiff  might  have  prov- 
ed them  under  the  commiilion :  but,  could  (he  have 
fet  an  aggregate  value  upon  the  defendant's  promife 

to 
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• 

to  allow  her  a  Weekly  fam  for  the  maintenance  of  the 
child,  and  received  a  dividend  for  that  ? — As  no  proof 
in  refpefl  of  the  fubfequent  arrears  would  have  been 
admitted  under  the  commiilion,  I  am  of  opinion,  that 
the  defendant  is  ftill  liable  for  them  in  this  action* 

Verdia  for  the  plaintiff.  ^    ^ 

Gar  row  and  Comyn  for  the  plaintiff. 
Scarlett  for  the  defendant. 

[Attoniet,  Cr^k  and  GtfM.] 


Fide  Auriol  v.  Mills^  i  H.     Boot  v.  Wilfon,  8  £aft»  3ix< 
BL  433.  4  T«  R.  94.   S.  C*    Wadham  V.  Marlowe^  73.  314. 


Donaldson  v.  Thompson.  saturda/, ' 

July  30. 

npHIS  was  an  adion  on  a  policy  of  infurance  on  the  ^he  fentenct  q( 

American  (hip  Maryland  Mary,  at  and  from  Gib-  •  ?<^^  »^«^ 

raltar  to  a  market,  with  leave  to  call  and  land  goods  under  a*  com- 

at  two  or  more  ports  in  the  Mediterranean.  h^i\^em'^^ 

er,  ia  a  neutral 
cou^trr,  will  ooC 
be  recocaited  in  our  ceurtt  i  and  that  it  to  be  cnofidered  a  neutral  country  fbr  thii  purpofey  ia 
which  the  forma  of  an  independent  neutral  gOTcrnment  are  preferred,  although  the  beJligercoC  mf 
kaf«  foch  a  body  of  croopi  fiadoned  there,  aa  in  toAkj  to  ptfltfs  the  fofcteigo  authority. 

Vox.  I.  ,Gg  The 


^3*  CASE8  AT  NISI  PRIUS, 

The  fliip  having  landed  feme  goods  at  Malta,  pro- 
ceeded  from  thence  on  the  17  th  of  May  1807,  with 
the  reft  of  her  cargo  for  Smyrna,  but  \^as  the  fiime 
day  captured  by  a  Ruffian  privateer,  and  being  aftef- 
wa^s  carried  into  Corfu,  was  there  condanned  38 
lawful  prize. 

The  defence  fet  up  by  the  underwriters  was,  that 
this  American  fhip,  by  failing  for  Smyrna,  had  violat- 
ed the  laws  of  neutrality  ;  as  that  port  was  then  block- 
aded by  the  Ruffians.     HoW6v^,  the  only  evidence 
adduced  to  fhew  that  the  Captain  knew  of  the  blockade 
before  he  left  Malta,  was  the  fentence  of  condemnation^ 
in  which  this  fadl  was  pofitively  averred.     Upon  the 
validity  of  this  fentence,  therefore,  the  caufe  entirely 
depended.     It  was  pronounced  by  a  prize  commiffion 
which  fat  at  Corfu  in  July  1807,  by  the  authority  rf 
.  the  Emperor  of  Ruffia. 

The  plaintiff's  counfel  contended,  on  the  authority 
of  the  cafe  of  the  Flad  Oyen^  i  Rob.  Rep.  144,  diat 
the  fuppofed  court  could  have  no  l^itimate  jurifdic- 
tion  where  it  fat,  and  that  its  fentence  was  a  nullity. 
Corfu  was  one  of  the  iflands  which  formed  the  loniaR 
Republic,— an  independent  government  recognized 
by  the  peace  of  Amiens,  and  which  continued  to  pre- 
ferve  its  neutrality  amidft  the  druggies  of  the  furround- 
ing  ftates.  A  belligerent,  therefore,  could  have  no 
right  to  hold  a  prize  court  there,  confiilently  with  the 
principles  of  the  law  of  nations. 

..  On  the  other  fide,  it  was  admitted,  that  if  Corfu 
was  to  be  confidered  as  being,  at  the  time  of  the  con- 
demnation. 
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demnadon,  an  independent  neutral  (late,  the  fentence 
could  not  be  fupported.  But  ^hey  undertopk  to  prove 
that  it  was  fubftantially  part  of  the  territory  of  the 
Ruffian  empire  -,  and  they  infifted  that  this  mufl  be 
tak^  to  be  the  cafe,  if  the  ^uf&an  power  was  there 
dominant — ^if  the  fupreme  authority  was  veiled  in  the 
Rui^an  commander  i  although  there  might  flill  be 
kept  up  fome  empty  forms  of  an  i^Iaginary  republic* 

The  condition  of  Corfu,  in  |uly  1807,  ^^'^^  defcrib- 
ed  by  a  gentleman  who  had  gifted  there  as  Englifli 
^Donful.  He  flated,  that  at  that  time,  there  was  a 
JLuffian  ganifon  in  Corfu,  .and  the  Ruffians  had 
?bout  6000  men  in  the  different  illands  of  the  repub- 
lic ;  that  they  had  iqade  Corfu  a  military  ftation  for 
four  or  five  years  ;  and  that  they  continued  in  poij^- 
uon  of  it  till  the  peace  of  Tilfit,  when  they  delivered 
it  up  to  Bonaparte:  but,  that  previoufly  to  that  event, 
die  flag  of  the  Ionian  Republic  flew  from  the  forts  in 
the  ifland ;  there  was  a  port  Admiral  appointed  by  the 
Ionian  Republic  ;  a  Conful  from  the  Sublime  Porte  re- 
sided at  Corfu,  and  the  witnefe  w^  recognized  a$ 
lEpgjiifh  Conful  by  the  Prince  and  Senate  of  the  Ionian 
Republic,  who  continued  in  their  funftions  till  th$ 
republican  government  was  diffolved  hy  the  French. 

Lord  ELLENiORauGH.-J  will  not  receive  the  fen^ 
^i^ce.  Under  thefe  drcumflances,  the  Ruffians  jnuft 
be  confidered  as  vifitors  in  Corfu,  and  not  as  fove- 
reigns.  While  a  government  fuMifls  as  this  did,  we 
cannot  look  to  the  degree  in  which  it  might  be  over- 
awed  by  a  foreign' force.  The  fentence  was  pro- 
ziounced  by  a  belligerent  on  neutiai  territory,  and  is 

G  g  2  therefore 
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fherefore  void,  t  am  by  no  means  difpofed  to  extend 
the  comity  which  has  been  fhewn  to  thefe  fentences  of 
foreign  admiraky  courts*  I  fhall  die,  like  Lord  Thur- 
low,  in  the  belief  that  they  ought  never  to  have  been 
admitted.  The  dodtrine  in  their  favour  refts  upon  an 
authority  in  Shower  (^z),-  which  does  not  fully  fupporr 
it  J  and  the  practice  of  receiving  them  often  leads  hi 
its  confequences  to  the  greateft  injuftice. 

Verdia  for  the  plaiatiflf. 


In  the  enfuing  term.  Park  applied  to  the  court  td 
fct  afide  this  verdidl,  on  the  ground  that  the  fentence 
of  the  Ruffian  prize  court  had  been  improperly  re^ 
jefted.  He  contended  that  Corfu,  when  occupied  in 
the  manner  above  defcribed  by  the  Ruffian  troqps, 
was  either  to  be  conddered  as  a  part  of  the  Ruffian 
empire,  or  as  a  co-belligerent  with  Ruffia  againft  the 
Porte,  fmce  the  Emperor  of  Ruffia  derived  the  fame 
advantages  in  a  military  point  of  view  from  this  occupsi- 
tion  of  the  ifland,  as  if  he  bad  feized  it  hoftilely,  or  the 
Ionian  Republic  had  been  his  ally  in  the  war  he  was 
carrying  on.  A  rule  nifi  was  relufbntTy  granted : 
but,  caufe  being  fhewn,  it  was  difcharged. 

Lord  £ll£NBo ROUGH. — ^It  is  impoffible  to  fay  that 
the  government  of  the  Ionian  Republic  was  fuper- 
feded,  at  a  time  when  its  inftitutions  fubfifled,  and  its 
fupremacy  was  recognized.    How,  then,  was  Corfu  a 
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ffhbelligerent  ? — Only  becaufe  it  endured  an  hoftile  ag» 
greflion.  Will  any  one  contend  that  a  government 
\»hich  is  obliged  to  yield  in  any»quarter  to  a  fuperior 
force,  becomes  a  co-belligerent  with  the  power  to 
which  it  yields  ?  It  may  as  well  be  contended,  that 
neutral  and  belligerent  mean  the  fame  thing.  Indeed, 
diis  principle  would  make  us  co-belligerents  with 
France^  becaufe  we  receded  from  Conmna, 

The  Attorney  General^  Gam'ow  and  Puller  for  th? 
plaintiff. 

Park^  Toppi7ig  and  Scarlet  for  the  d^endaiit. 

[Attorniei^  CrowJer  and  Slunt-I 


In  Smith  v.  Surridge,  4  Efp. 
N.  P.  Caf.  26,  Lord  Kenyon  ii 
floated  tp  have  held,  that  the  fen- 
tence  of  a  court  of  admiralty, 
fitting  under  a  commiffion  from 
a  belligerent  ii)  a  neutral  coun- 
try, is  valid,  if  acquiefced  In  by 
the  government  of  the  neutral 
country  ;  but  this  do6lrine  is  not 
only  contrary  to  the  cafe  of  the 
Flad  Oyen,  and  other  deciiions 
of  Sir  William  Scott,  but  is  in- 
tfonfiftent  vtrith  what  was  laid 
down  by  Lord  Kenyon  himfelf 


in  Have  lock  v.  Rock  wood, 
8  T.  R.  276,  where  the  foreign 
fentence  which  was  reje6led,  )iad 
been  pronounced  at  the  fame  place 
andut^  icr  the  fame  circumftances 
as  that  fuppofed  to  have  been  tcp 
cognized  in  Smith  v.  Surridge, 
—In  France,  no  fentences  of  fo- 
reign courts,  oi  whatfoever  de- 
fcription  they  may  be,  were  rcr 
ceived  as  evidence  in  fuits  in 
which  Frenchmen  were  parties, 
Emerigon^  ^om.  i.  p.  458. 
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Same  day. 


If  through  the 
ncgligeoct  of  the 
owner  of  a  (kip  ^ 
iofttrcd,  the 
snarioers  bara- 
troufly  cirry 

goods  on  boardy 
whereby  the 
iblp  is  felzed  as 
forftitrdf  the 
nnderwiirers  are 
soc  liable  for  the 
lois. 

Ifafhiois 
jufliy  feised  ai 
forfeited  for 
fmuggling,  and 
afterwards  re* 
ilbred,  the  un- 
derwriters are 
not  liable  for  any 
damage  happen* 
lug  to  the  ihip 
by  the  penis  of 
the  fea,  in  the 
interval  between 
the  feisure  and 
rcAoiatlon. 


PiPON  V.  Cope: 

THIS  was  an  adtion  on  a  policy  of  infurance  on  the 
fhip  General  Doyle,  for  1 2  months  from  the  1 5th 
day  of  Oftober,  1806,  warranted  '^  free  from  captures 
andfeizures  and  the  confequences  of  any  altempt  thereof  J* 
—The  declaration  ftate4  feveral  average  lofles  to  have 
accrued  upon  the  fhip  during  that  period,  by  the 
barratry  of  the  mariners  and  by  the  perils  of  the  fea. 

The  General  Doyle  was  employed  as  a  poft-ofEce 
packet,  between  Weymouth,  and  Guerhfey  and  Jerfqr. 
Government  indemnified  the  owner  againft  capture 
or  damage  by  the  enemy,  and  his  objefl:  was  to  cover 
all  other  rifks  by  the  prefent  policy. 

The  afts  of , barratry  relied  upon  were  conftituted 
by  the  taking  of  fmi^j^gled  goods  on  board  the  Ihip. 
Upon  her  return  to  Weymouth  foon  after  the  policy 
was  affeded,  confiderable  quantities  of  fpirits  and 
tobacco  were  found  concealed  in  different  parts  of  her, 
which  had  b^en  placed  there  by  the  failors,  without 
the  knowledge  of  the  plaintiff.  She  was  feized  in 
confequence  ;  but  was  afterwards  liberated,  on  fatif- 
faSion  being  made  to  the  feizing  officers.  She  again 
failed  with  a  frefh  crew,  who  were  admonifhed  to  be- 
ware of  any  infraftion  of  the  revenue  laws.  Notwiih- 
ftanding  this,  they  took  large  parcels  of  fait  on  board 
at  Jerfey,  which  being  afterwards  difcovered,  the  veffel 
was  feized  a  fecond  time.     However,  (he  was  rcleafed 

as 
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as  before,  and  made  another  trip.  As  focMi  as  (he 
xeturned,  fhe  was  feized  a  third  time  for  having  fpirits 
and  tobacco  on  board,  which  had  been  fecretly  (towed 
away  by  the  mariners.    While  fhe  lay   under  feizure  • 

on  this  occafion  in  Weymouth  harbour,  another  fhip 
was  driven  againft  her  by  the  force  o£  the  tide^  and  did 
her  confiderable  damage.  A  petition  to  the  board 
of  Cuftoms  was  in  the  mean  time  prefented  by  the 
plaintiff,  dating  his  entire  ignorance  of  thefe  fmuggling 
tranla£tions ;  and  the  fliip  was  once  more  reflored  to 
bim  on  the  ufual  terms.  His  demand  againft  the 
underwriters  was  made  up  of  the  fums  given  to  pro« 
cure  thefe  reflitutions,  and  the  fum  laid  out  in  repair- 
ing the  veffel  from  the  damage  flie  had  fuftained. 

The  Attorney  General  contended,  that  the  under- 
writers were  liable  for  all  thefe  loffes,  notwithftanding 
the  warranty.     That  only  extended  to  captures  and 
feizures  by  the  enemy,  againft  which  the  plaintiff  had 
no  occafion  to  infure,  being  indemnified  by  govern- 
ment.    The  fums  paid  to  the  revenue  officers  were 
a  neceffary  effect  of  the  barratry  of  the  mariners,  in 
carrying  fmuggled  good^  on  beard  without  the  privity 
of  the  owner.     Thefe  payments  were  in  truth  greatly 
for  the  benefit  of  the  underwriters,   as  the  fhip  had 
been  completely  forfeited,  and  they  might  have  been 
called  upon  for  a  total  lofs.     With'  refpeft  to  the 
repairs,  there  could  not  be  thefmalleft  doubt;  as  this 
Ibfe  was  not  occafioned  by  any  capture  or  feizure 
of  any  fort,  but  arofe  from  a  common  fea  rifk,  for 
which  the  defendant  had  become  anfwerable. 

Gg4  Lord 
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Lord  Ellenborough. — ^I  can  conceive,  that  as  by 
captures  in  the  warranty,  hoftile  captures  are  evidently 
meant.  To  by  "  feizures,"  muft  be  underftood  feizores 
ejufdem  generis.     But  this  is  a  clear  cafe  of  craffa  negli- 
gentia  on  the  part  of  the  affured.     It  was  the  plaintiff's 
duty  to  have  prevented  thefe  repeated  afts  of  fmug- 
gling  by  the  crew.     By  his  neglefting  to  do  fo,  and 
allowing  the  riik  to  be  fo  monflroufly  enhanced,  the 
underwriters  are  difcharged. — Nor  can  he  recover 
,  for  the  repairs.     The  fhip  being  under  fdzure  when 
ihe  was  run  foul  of,  he  had  then  ceafed  to  have  any 
property  in  her.     If  a  vefTel  is  feized  projujid  cattfl^ 
the  property  is  immediately  veiled  in  the^rown.  Tl^s 
is  different  from  Lord  Keith's  cafe,  where  the  (hip  had 
been  unjujlly  f(?ized,  and  the  property  was  not  con* 
fidered  to  have  been  devefted  from  the  owner  {a). 
Here  giving  back  the  fhip  was  an  indulgence,  and 
after  fuch  continued  negligence  on  the  part  of  the 
plaintiff,  rather  an  extraordinary  one. 

Plaintiff  nonfuited. 

Ihe  Attorney  General  2nd  Marry  at  for  the  plaintiff. 

Carrow  and  Park  for  the  defendant. 

[Attornies,  Crnvder  (sT  Cc,  and  Hnnier  tS*  Co,] 


(a)   Collet  V.  Lord   Keith,  ufe  reafonable    care   and  S!^ 

t  Eaft,  260.  fence  to  guard  againil  all  the 

The  fupioefs  of  the  plaintiff  rifles  covered  by  the  policy.  — 

in  this  cafe  may  be  confidered  as  P'ide  Law  v.    Holiingfworthi 


^breach  of  an  implied  warranty      7  T.  R.  160. 
pQ  the  part  of  the  afTuredi  to 


CjlOWDER 


TRINITY  TERM^  48  GEORGE  UI.  iSot.  437 


CrOWDER  and  others  v.  Sh££.  Samedty. 

1 
/ 

A  SSUMPSIT  on  an  attorney's  bill,  and  for  money   fj^^^jj^*^ 
paid,  &c. — ^Plea,  the  general  ijfue.  bi«  client » copy 

plaining  the 

An  adion  having  been  brought  on  a  policy  of  in-  ^'^'^^^J^ 

furance  which  the  defendant  had  fubfcribed,  he  de-  re*foMbieiiefi 

fired  the  plaintiffs,  Heffrs.  Crowder,  Lavie,  and  Co.  to  cUent  acquter- 

do  for  him  as  for  the  other  underwriters,  and  the  fum  iTftiu  boTnd'to^ 

of  money  now  fought  to  be  recovered  was  reprefented  JJiVwii^^wfi^ 

as  his  proportion  of  the  law  expences  which  had  been  *»'«»  according 

incurred  in  the  courfe  of  that  fuit.     No  bill  (igned  of  ftat.  a  g.  ii. 

by  the  Plaintiff's  had  been  left  with  the  defendant  \^^^^\l 

according   to  the   provifions  of  ftat.  2  G.  11.  c.  23.  b„|®°j^"|^*^. 

but  a  witnefs  fwore  that  when  the  demand  was  made  «j  •'«  jointly  - 

upon  the  defendant,  he  was  ihewn  a  copy  of  the  bill,  tomey  for  bo/i- 

the  different  charges  were  explained  to  him,  and  he  T^lr^^f*^^^ 

laid  to  his  brother,  to  whom  he  left  the  management  ^^  ^^^\  f^.*** 

of  the  bufmefs,   "  Why  do  you  not  fill  up  a  cheque  for  *«'«n^  tomain- 

1  ,,,  ^         -/  r     1  1    .      ./Y- •     1  ,        tain  a  feparate 

the  money?    —  One  Part  of  the  plaintiffs    demand,  taion  againft 

fuppofed  to  (land  on  peculiar  grounds,  was  for  the  Money  pai^*  by 

fum  of  8/.  which  they  had'paid  as  the  defendant's  "^Lkhwl 

proportion  of  certain  cofts  awarded  by  the  court  to  ^^**"^  «•  adjudged 

the  amired.  bnriciMat  «itb. 

inftC.  Il.c.ijb 

Marryatj  for  the  defendant,  faid  he  was  inftruded 
to  rely  upon  the  objedion  of  no  bill  having  been 
regularly  delivered. 

Garrow 
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Garrow^  on  the  other  fide,  contended,  that  not- 
withftanding  this  omiffion,  the  whole  fum  demanded 
was  recoverable;  as  the  defendant  had  waived  his 
right  to  have  a  bill  left  with  him  a  month  before 
the  commencement  of  the  adion.  He  had  been  fully 
informed  of  the  nature  of  the  chargeSj  and  had  in 
fubftance  acknowledged  that  his  proportion  of  them 
amounted  to  the  fum  he  was  required  to  pay.  Thus 
h6  had  enjoyed  all  the  benefit  of  the  aft  of  parHanient ; 
and  the  truth  was,  that  it  would  be  a  moll  oppreflive 
praftice  to  the  underwriters  themfelves  if  a  bill  of 
cofts  and  difburfements  were  made  out  for  each  of 
them ;  as  they  would  be  boimd  to  pay  for  it,  and  the 
expenfce  would  often  be  far  greater  than  the  fum  for 
which  tTjey'  had  imderwritten  the  policy.  —  At  any 
rate  the  8/.  was  clearly  recoverable  as  money  paid  to 
the  defendant's  ufe. 

Lord  Ei.L£H]^o4ioUGH.-— If  the  objeftion  is  taken 
I  muft  give  it  effeft.     The  aft  of  Parliament  is  im» 
perative.     No  attorney  can  commence  an  aftion  until 
the  expiration  of  one  month  after  delivering  to  the 
party  or  parties  to  be  charged  a  bill  of  his  fees,  charges 
and  difburfcipents,  figned  with  his  proper  hand.    I 
don't  think  it  neceflaty  that  fuch  a  bill  ihould  be  de- 
livered to  each  of  the  parties;  and  here  if  it  can  be 
fliewn  that  a  bill  was  regularly  delivered  to  any  one 
of  the  imderwriters  who  were  jointly  liable,  I  fliall 
y^)el  the  objeftion  ftarted  on  th^  p&rt  of  the  defend, 
ant.    But  if  there  was  not,  I  think  the  plaintiffs  can^ 
not    recover    even  for  the  8/.       I  cannot  ft^arate 
that  from  the  other  items  in  the  bill.     I  think  the 
plaintiffs  as  to  that  were  ftill  afting  as  the  defendant's 

attomies, 
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^ttomies,  and  fhat  it  maft  be  confidered  as  a  dilbiarfe- 
sfient  in  the  caufe. 

Plaintiffs  nonfuited. 

Garrow  znd  PiiJler  for  the  plaintiffs.  - 
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Mtf/Tjwf  for  the  defendant 


[Attornies,  Crev/der  15*  C<9>  *^  Ad4lU\ 


The  intention  of  2  G.  II. 
c.  23  J  23.  is  faid  to  be  to  give 
the  client  due  time  to  examine 
the  charges  made  by  the  attor- 
ney and  to  take  advice  upon  them^ 
fo  that  the  bill  fhould  be  left 
with  him  for  that  purpofe.  — 
Brooks  V,  Mafon,  i  H.  Bl  290. 
A  diitindion  has  been  taken 
upon  the  point,  whether  an  at- 


torney may  recover  for  di/burfe- 
ments  not  taxable,  when  part  of 
his  demand  is  for  bufinefs  done 
in  courty  viz.  that  he  m%y» 
where  he  has  delivered  no  bill 
at  ally  Peak.  Caf.  102.  2  B.  & 
P.  345  ;  —  but  that  where  he 
has  delivered  a  bill  irregularly, 
he  cannot.  6  T.  R.  645.  2  B. 

&  P.  343- 


Smith,  assignee  of  Tenant,  a  bankrupt, 

V.  Y9UNG. 


Tuefdij, 
Nov.  !• 


T^ROVER  for  a  leafe  affigned  by  the  bankrupt  to  the    k'*  ^"bai  <ie- 

•■>        jri  c  nrii  mand  and  a  de- 

derendant  alter  an  aa  ot  bankruptcy.  mand  in  writ  ng 

are  made  at  the 
fitxnc  time,  ibr 

^e  purpoHe  of  bnngrni;  an  action  of  trover,  and  the  one  has  no  reference  to  tht  other,  evidence  of  the 

Veibal  deai<tod  is  fufHcienr,  wiihoui  cb«  prodoct'on  of  the  writing.  • 

In  trover  for  a  dcfd,  (he  cv  dence  of  converfion  was,  that  whfn  the  deed  waa  demanded   from  thm 

de^endaot,  he  faid,  he  would  not  dfiiver  it  up,  but  thai  it  was  then  in  the  hands  of  hli  attorney^  who 

had  a  lien  upon  jt.     This  held  in(ufficteot. 

The 


i 
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The  witnefs  to  prove  the  demand^  ftated,  that  bt 
had  verbally  required  the  defendant  to  deliver  up  the 
leafe,  and  at  the  fame  time  ferved  upon  him  a  notice 
in  virriting  to  the  like  effeft. 

Lord  Ellenborouoh  afked  if  the  words  fpoken 
upon  this  occafion  were  fufEcient  to  convey  to  the 
defendant's  mind  the  demand  and  the  tenps  of  it, 
without  reference  to  the  paper  wriring  ?  —  The  witneif 
anfwered  in  the  affirmative. 

The  Attorney  General^  for  the  defendant,  nevertfae* 
le£s  infifted,  that  according  to  the  common  rule  the 
writing  ought  to  be  produced,  as  that  could  be  much 

more  relied  upon  for  the  terms  of  the  demand  than 
the  frail  memory  of  the  witnefs. 

Lord  EirLENBOROUGH. — I  may  do  an  zQc  of  this  fort 
doubly.  I  may  make  a  demand  in  words  and  a  demand 
in  writing ;  and  both  being  perfed,  either  maybe  proved 
as  evidence  of  the  converfion.  If  the  verbal  demand 
had  any  reference  to  the  writing,  to  be  fure  the  writ* 
ing  muft  be  produced ;  but  if  they  were  concurrent 
and  independent,  I  do  not  fee  how  adding  the  latter 
could  fupeifede  the  former,  or  vary  the  mode  of 
proving  it. 

When  the  leafe  was  demanded  the  defendant  fai4 
"  he  would  not  deliver  it  up;  but  it  was  then  in  die 
hands  of  his  attorney,  who  had  a  lien  upon  it  for  a  , 
l^all  fum  of  money  due  to  him.** 

Oamwy 
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Garrowj  for  the  plaintiff,  contended  that  the  attor- 
ney's pofleffion  of  the  leafe  was  in  law  the  poffeflion 
of  the  defendant,  who  muft  be  confidered  as  having 
a  complete  eontroul  over  it,  and  that  theiien  did  not,  ^ 

under  thefe  circumftances,  prevent  the  refufal  to  de- 
liver up  the  deed  from  amomiting  to  a  converfion. 

Lord    Elle^borouoh.— The    defendant   would 
have  been  guilty  of  a  converfion  if  it  had  been  in  his      . 
power ;  but  the  intention  is  not  enough.    Therie  muft  ^ 

be  an  aftual  tort.  To  make  a  demand  and  refufal 
fufficient  evidence  of  a  converfion,  the  party  when  he 
jrefufes  mi^ft  have  it  in  his  power  to  deliver  up  or 
to  detain  the  article  demanded. 

PlaiiitifFnonfuited. 

CarroWf  Park  and  Scarlett  for  the  plaintiff. 

.  The  Attorney  General  Marryat  and  Efpinqffi  for 
the  defendant. 

[Attomies,  Palmtr  CS*  C:  and  IfoimaJ] 


Fldt    Bvd.    N.    P*  44^  —  the  dee4  to  his  attorney,   would 

M'Combie  v.  Davies,  6  £a(l,  this  hare  amounted  to  erideo^ 

538,  7  Eaft,  5-  —  Q.  If  the  dc-  of  a  converfion  I 
fcndant  had  faid  he  had  delivered 


o      ••■  ^ 


ViNCKNT 
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Nof.'t.  VmCENT  AND  OTHERS  i;.  HoRLOCK  AND  OT^JEASi 

If  A.,  the  pa]ree  '^'HIS:  "was  an  a£tion  brought  purfuant  to  an  order  oi 
duuige»  I'ndorVes  the  Lord  Chancellor,  againft  the  defendants  as 

dellVtl^tto"^  indorfers  of  a  bill  of  exchange  for  950/-,  dated  25th 

^tll^liSieA.  February  i793*    The  declaration  ftated  the  bill  to 

mdotiemtnt  have  been  drawn  by  one  Jacks,  payable  to  his  ovrn 

terns  toc.,'*  B.  Order,  and  to  have  been    indorfed  by  him  to  the 

M^  indoHb  of  defendants^  and  by  the  defendants  to  the  p.laindff& 

thebUl. 

« 

The  fea  was,  that  Jacks,  the  drawer  anid  payee  of 
the  bill,  indorfed  it  in  blank  to  Horlock  and  Co.,  and 
that  Caleb  Jones,  one  of  the  partners  in  that  houfe, 
wrote  over  Jacks*s  fignature,  **  Pay  the  contents, to 
Vincent  and  Co.,**  without  figning  his  own  name  or 
that  of  liis  firm. 

Park  J  for  the  plaintiffs,  contended  that  this  was  an 
indorfement  by  the  defendants  which  rendered  them 
liable  on  the  bill.  An  indorfement  was  like  an  ac- 
ceptance (a)y  and  did  not  require  to  be  according  to 
any  fet  form.  Any  words  wjitten  upon  the  bill  which 
expreffed  the  intention  of  the  party  to  transfer  it, 
isrere  fufficient,  without  his  name  being  fubjoflied. 
The  fuit  out  of  which  this  aftion  fprung,  had 
been  depending  ten  years  in  Chancery,  duripg  adl 
which  time  it  had  never  once  been  doubted  in  that 


{a)  Fide  Mafon  v.  Rumfey,  ante  385. 

court 


.       H 
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court  that  this  on  the  face  of  it  was  a  valid  indorfe- 
ment  by  the  defendants  ;  and  the  Lord  Chancellor 
had  fent  the  caufe  here  for  the  invefUgation  of  a  per- 
fedly  fiiffereat  queftion^  •-   .-.'••* 

Lord  ELLENBOjEiauaa.'^ .  am  clearly  of  opinioh 
that  this  is  not  an  mdorfemeiat  by  the  defei^iants. 
For  fi^ch  a.purpofe  the  name  of  ^he  partymuft  appear 
written  with  intent  to  indorfe.  We  fee  theC^  words 
^*  Pay  the  contents  to  fuch  a  one^*  written  over  a  blank 
faulcHrfement  every  iday >  without  any  thought  of  con« 
<tn£Ung  aa  obligation ;  dnd  no  obligation  is  thereby 
cbntrad^d.  When  a  biU  is  inddrfed  by  the  payee 
ia  blwk^  a  po^er  is  given  to  the  indorfee  of  fpedaUy 
t^pointing  the  paypEirat  to  be  made  tx>  a  particul^f 
individual,  and  what  he  doi^s  in  diie  exerdfe  of  tbis 
power  ifi  oniy  expreffio  torum  qna  taciie  ir^unt.  This  is  a 
fofficient  indoifement  to  ibe  plaintiffs^  but  not  by  the  de^ 
fendants^  The  point  co\iid  never  have  been  prefented 
to  the  attention  of  the  Lord  Chancellor, 

Plaintiflf  nonfuited. 

Park  and  Wi^ley  for  the  plaintiffs. 

The  Attorney  General  and  Abbot  for  the  defendants. 

[Attomiet,  Blagrave  and  Sandjt*'] 


**  In  tlie  cafe  of  a  bill  of  ex*  drawer,  and  the.  indorfers,  are 

change,  we  know  precifcly  what  all  liable   in  theii;  turns  ;    but 

ilrtnedy  the  holder  has,  if  the  they  are  only  liable  hecaufe  they 
bin  ht  tot  paid  %    h»  Dscurity  •  ha'Oc  ivriften  their  names  on  the 

appears  wholly  on  the  face  of  bill.'' — Per  Buller,  J.    Fenn 

tbe  biti  itielf,  tic  acceptor,  the  v.  Hanifon,  3  T.  R.  761. 

I  COATES 
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If  the  owmr  of 
goods  allowi  the 
bioktr  through 
whoB  he  fellt 
theni»  CO  fell 
them  M  a 
priactpaly  the 
pnrchiiler  of 
goodt  fe  foM  it 
difcharged  by 
pajrmcat  to  the 
broker  io  toy 
maj  which 
woold  haw  been 
lafficienty  had 
he  been  the  real 


COATES  AND  A^WOTHER  V.  LeWES  AND  ANOTHER* 

'JTflS  was  an  a^on  to  recover  the  price  of  a  quail- 
tity  of  linfeed  oil  fold  by  the  plaintiffs  to  the 
defendants, — ^who  contended  that  they  had  ahieady 
paid  for  it. 

The  witnefs  to  prove  the  fale,  ftated,  that  the  oil 
was  configned  to  him  by  the  plaintiffs  from'  an  ou^ 
port  to  be  fold  in  London ;   that  he  fold  it  to  die 
defendants,  to  be  paid  for  on  delivery ;   that  he  ap- 
peared in  the  tranfadion  as  a  principcd  ;  that  he  had 
formerly  h  ad  goods  configned  to  him  by  the  plain- 
tiffs^  who  knew  that  he  always  dealt  in  the  fame 
manner ;  and  that  after  the  fale  in  queffion,  but  be« 
fore  the  oil  was  delivered,  he  had  received  500/.  froax^ 
the  defendants  on  accoipt  of  it  for  his  own  accom- 
modation. 

Lord  Ellenborough. — ^A  broker  after  having 
made  the  contrad  of  fale  cannot  vary  the  terms  of  it 
to  the  difadvantage  of  his  principal ;  but  in  this  cafe 
the  perfon  employed  to  fell,  himfelf  aded  as  a  /r/n«- 
paly  and  the  plaintiffs  knowing  this,  authorized  his 
mode  of  dealing,  and  all  its  confequences. 

It  was  then  fuggefted  that  the  defendants  muft 
have  known  Ke  was  not  adling  on  his  own  account, 
as  they  knew  him  to  be  a  fwom  broker  of  the  cky 
of  London.-^But 

3  Uii 


,  Trinity  term,  48  ceorge  in.  isos. 

Lord  Ellenborough  faid  a  breach  of  his  duties 
in  that  capacity  could  not  affect  the  rights  of  third 
perfonsi 

Plaintiff  nonfuited. 

The  Attorney  General^  Park  and  Parnther  for  the 
^aintiffs. 

Gar  row  and  BoUani  for  the  defendants, 

1 

[Attorntes,  Dfuct  and  Wiitfiirg,'^ 
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yide  Waring  v.  Favenck,  ante^  85. — Kyrrierv.  Suwfercrbpp, 
§nte  log,  180.  c.«^Wilt{hire  v.  Sims,  411/r  258. 


fiRObKE   q.  U  V.  MiDDLETON; 


Tharfdaff 
November  ]• 


TVEBT  oti  11  Ann.  ft.  2.  c-  16.  to  recover  penalties  ^heremdoey  \% 

for  ufuiy. — ^The  5th  count  ftated,  that  defendant  u-on  a  baoker» 

tin  the  5th  of  November  1807,  took  16/.  is.  above  out  ag^reeaulat'to 

ttie  rate  of  5  per  cent,  per  annum  for  forbearing  to  the^fe « wih, 

.W.  and  L.  payment  by  them  to  him  of  997/.  141.  6d.  orVwh^'Iiln' 

from  the  2  7d  of  June  1807,  to  the  cth  of  November  wthio  thcfta. 

foUowmg,  and  ofihefum  of  i^zU  ys.from  the  loth  of  «'"  caihiaaau- 

April  i^by^  to  the  faid  $th  of  November  ;  fuch  fums  the  cheque 

Thetefortyio 
debt  on  i«  Aod. 
ft.  S.  C.  t6.  where  the  declaration  tUted,  thit  the  defendant  forbore  a  fom  of  money  from  the  icr^ 
y*  ^^ilf  and  it  appeared,  that  having  preyioudy  received  at  his  refidcnce  in  the  country  a  bill  lo 
fed)^ounted  forahoufe  in  London,  hc»  on  ihe  aorA.fent  o6F  a  letter  for  them  by  the  poft,  ind'tfine 
.  «a(h  notes  or  cheques  on  London  bankers  for  the  fum  io  queAioo,  which  did  Dot  reach  Londoa  tin 
the  11^,— >thit  was  held  to  be  a  fatal  f  ari«t»ce. 

Vob.  I.  Hh  of 
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of  997/.  14J.  6d.  and  242L  ys,  having  been  advanced 
'  by  the  defendant  in  the  difcount  of  a  bill  of  exchange 
for  I  £89/.  14s.  Sd.j  dated  2d  March  1807,  payable 
eight  months  after  date. 

« 

It  appeared  that  Wilkins  and  Lacy,  Blackwell-hall 
faftors,  refiding  in  London,  and  the  defendant,  a 
great  waggon  owner  at  Frome  in  Somerfetfliire,  had 
had  various  tranfaftions  together  in  the  difcoimting  of 
bills.     About  the  middle  of  April  1807,  W.  and  L. 
fentthe  defendant  a  bill  for  1289/.  ^4^*  ^^'9  ^^^  ^^ 
5th  of  November  following,  for  the  purpofe  of  being 
difcounted  by  him ;    and  the  defendant,  by  way  of 
difcounting  it,  on  the  20th  of  April,  put  a  letter  into 
the  poft  office  at  Frome,  addrefled  to  them^  incloiing 
a  draft  on  Williams  &  Co.  for  997/.  14s.  Gd.^  due  the- 
23d  of  June,  and  242/.  ys.  in  paper  of  di^erent  forts, 
defcribed  as  cajh  notes.     The  only  evidence  given  of 
the  nature  of  thefe  notes,  wis  the  enumeration  of 
them  in  the  defendant's  lettei*  in  the  following  form : 

Robarts  &  Co.  L.  56    4 
Hammerfley,  58   15 — &c. 

— H  A  great  number  of  other  bankers  were  mentioaedi 
with  fums  of  money  againft  their  names.  The  poft 
mark  fhewed  the  defendant's  letter  to  have  reached 
London  on  the  2 1  ft  of  April.  He  afterwards  came 
to  a  fettlement  with  W.  and  L.,  when  he  took  from 
them  confiderably  more  than  legal  intereft,  under 
colour  of  commiffion.  In  the  account  which  he  then 
rendered  them,  he  charged  intereft  on  the  24-2/.  ^s. 
from  the  20th  of  April. 

The 

8f 
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The  Attorney  General,  for  the  defendant,  objefted, 
however,  that  the  242/.  ys.  could  not  be  faid  to  have 
been  forborne  from  the  20th  of  April;  as  no  part  of 
it  could  have  been  received  by  Wilkins  and  Lacy  bet 
fore  the  21ft  at  the  fooneft. 

G arrow ^  on  the  other  fide  maintained,  that  the  de*- 
fendant  began  to  forbear  the  money  from  the  moment 
that  he  parted  with  it.  He  himfelf  had  charged  in- 
tereft  for  it  from  that  time ;  to  which,  had  the  tranfac- 
tion  been  legal,  he  certainly  had  a  right,  Suppofe 
that  a  merchant  at  Glafgow  fhould,  by  way  of  loan, 
fend  feveral  bags  of  cafh  to  a  houfe  in  London,  the 
loan  was  furely  complete  as  foon  as  he  had  deliver- 
ed them  to  the  carrier  appointed  to  tranfport  them,  who 
was  the  borrowers'  agent ;  and  intereft  would  accrue 
to  the  lender  while  the  money  was  on  its  way  to  the  me- 
tropolis. '  The  cafh  notes  in  queftion  were  precifely 
'  the  fame  as  cafh,  and  the  fum  for  which  they  were 
available  .was,  therefore,  forborne  by  the  defendant 
from  the  20th  of  Aprils  when  he  remitted  them  by  the 
poft. 

Lord  Ellenbo ROUGH. — ^For  civil  purpofes,  the 
loan  might  be  complete  on  the  20th  ;  but  in  a  criminal 
proceeding,  can  we  fay  that  the  defendant  forbore  the 
money  from  that  day,  when  it  was  then  uncertain 
whether  it  ever  would  be  received  ?  Suppofe  he  ha$ 
charged  for  what  he  never  lent,  he  may  be  liable  for  i 
fraud,  not  for  ufury.  Perhaps  he  was  not  wrong  in 
claiming  interefl  from  th^  20th  for  commercial  purw 
pofes }  but  before  the  forbearance  begins  which  is  to 

H  h  a  fubjed  ' 
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fiibjed  a  man  to  penalties  for  ufury,  cafh  notes  ad« 
vanced  muft  have  become  available,-^the  money  muft 
have  been  grafped  by  the  perfon  to  whom  it  is  for- 
borne. When  I  accommodate  a  man  with  a  cheque 
upon  my  banker,  there  may  be  a  loan  for  which  in- 
tereft  is  due.  Till  the  money  is  aftually  received  un- 
der it,  there  is  no  forbearance  within  the  meaning  of 
this  flatute.  I  am  quite  clear  that  the  plaindflf  cannot 
recover  upon  the  5th  count.  ^ 

In  fupport  of  other  counts,  it  was  proved  that  the  de- 
fendant, in  difcoiinting  bills  for  W.  and  L .  had  charged 
a  commiflion  of  ys*  6d.  per  cent. ;  and  no  evidence  was 
given  of  his  being  put  to  expence,  or  to  any  conlider- 
able  degree  of  trouble  in  thefe  tranfaSions. 

The  Chief  Justice  was  of  opinion,  that  they  were 
ufurious ;  but  the  jury  found  a  verdift  for  the  de- 
fendant. 


In  the  enfuing  term,  Garrow  moved  for  a  new 
trial,  on  the  ground  of  a  mif-dire£Uon  of  the  Judge 
on  the  5th  count.  He  again  urged,  that  the  loan  of 
the  244/.  ys.  took  place  to  aH  purpofes  on  the  20th  of 
April.  If  Wilkins  and  I-acy  had  themfeLves  received 
the  cafh  notes  at  Frome  on  that  day,  it  could  not  be 
doubted  that  the  loan  would  then  have  been  complete; 
and  it  could  make  no  difference  to  the  defendant  dst 
the  notes  were  fent  them  by  the  poft.  If  it  was  BC* 
ceffary  that  cafli  (hould  actually  have  been  received 
before  the  forbearance  began,  it  would  be  difficult  to 
afcertain,  whether  this  was  on  the  sift,  or  on  what 

fubfequent 
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fubfequent  day :  but,  this  could  never  be  permitted  to 
depend  upon  the  borrower  keeping  them  in  his  pocket, 
or  prefenting  them  immediately  for  paymeht.  Thefe 
notes  were  confidered  as  cafh  by  both  parties. — ^Where 
goods  were  given  in  difcounting  -  a  bill,  the  law  con- 
fidered them  as  money ;  although  there  a  more  difficult 
operation  was  requifite  oij  the  part  of  the  borrower  to 
convert  what  he  received  into  cafh.  [Bayley,  J. 
It  certainly  has  been  held,  that  the  delivery  of  goods 
in  43counting  bills  of  exchange,  might  be  laid  as  a 
loan  of  money  ;  but  in  that  cafe,  the  party  had  pre- 
vioufly  agreed  to  take  the  goods  as  cafh  {a).  No 
fuch  agreement  jexifled  here.3 — Bank  of  England 
potes  were  but  fecurities  for  money  payable  on  de- 
mand in  London,  and  they  were  confidered  in  all 
commercial  tranfadions  as  caih  even  in  diftant  parts 
of  the  country. 

Lord  Ellenborough. — From  the  information  we 
have  as  to  the  nature  of  thefe  cajh  notes ^  we  mufl  con- 
fider  them  cheques  payable  on  demand  j  and  I  am 
ftill  of  opinion  that  they  did  not  confUtute  a  loan  till 


(n)  The  learned  Judge  proba-  agreement,  took  .this  trinket  oi 

bly  alluded  to  Barbe,  q,  t,  v.  cajhy  and  immediately  melted  it 

Parker,  i  H.  Bl.  283.  The  de-  down.  The  court  of  C.  P.  held, 

cbratipn  there  ftated,  that  the  \h^%  th^  rfeclarfition  va9  proved, 

defendant,  on  the  I'jth  of  May  the  contraA  having  been  forthfe 

1788,  lent  to  S,  R.  the  fum  of  loan  of  money,  not  the  delivery 

86/.  9/.  and  forbore  a^dgave  4ay  of  goods ;    and   Lord  Lough* 

mf payment  of  the  fame  from  thence^  borough  faid,  that  if  any  other 

$LC,     It  appeared  that  this  fun\  commodity  of  lefs  eafy  fale  had 

vra«  paid  in  money,  bills,  a/n/  <?  been  fi^bilituted,  the  la^y  would 

gol4  *9oth  pick  cafty  but  that  have  be^n  precifely  the  fiwe^ 


@,  R.i  purfuant  to  a  previous 


H  h  3  able 
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converted  into  cafh.  They  might  have  turned  out  to 
be  worth  nothing.  Is  there  any  cafe  where  an  aflign- 
able  authority  to  receive  cafli,  without  any  choice  being 
given  either  to  take  this  fecurity  or  a&ual  cafh,  has 
been  held  to  be  a  loan  within  the  ftatute  of  ufury  ? 
Here  the  borrower  had  no  alternative. 

Grose,  Le  Blanc  and  Bavley^  Js.  were  of  the 

lame  opinion. 

In  1  penal  aaion,  Garrow  then  infifted,  that  the  verdift  on  the  other 
bls^n'Vwdla**  counts  ought  to  be  fet  afide,  as  contrary  to  evidence. 
for  ibc  defend-    jj^  allowed,  that  new  trials  were  not  to  be  granted 

ant,  the  court  .  ,  .  . 

^iii  not  grant  a     readily  in  penal  aftions ;  but  pointed  out  the  danger-^ 

new  trial,  rxce[.t  '  i»i_»t  t      r  t         * 

for  a  miidirec  ous  conlequeuces  which  might  arife  from  the  doc- 
uonof ihcjudgc.    ^.jjjg^  ^j^^^  j|^gj.g  y^^  pQ  poffibility  of  reviewing  the 

verdidt  of  a  jury  upon  fuch  a  fubjefl:. 

The  Court  feemed  ftrongly  of  opinion,  that  the 
tranfaftions  imputed  to  the  defendant  were  ufurious ) 
but,  on  being  referred  to  Foncreau  v.  ■  ,  3  WHt 
;9  (ji)y  they  faid  they  confidered  themfelves  precluded 
From  granting  a  new  trial  in  penal  aftions,  except  for 
a  mif-direflion  of  the  Judge. — Rule  nifi  refufed. 

CarratUi  Jeruis  and  Marryat  for  the  plaintiff. 

The  Attorney  General^  Park  and  Lawcs  for  the  (fe- 
fendant.  . 

*  [Attornies,  Walton  and  Saaln  &  Co.] 


(a)  S.  P.  Jervois  q.  t,  v,  q.  t.  v.  AUanfon,  Ih.  123S. 
Hall.  I  Wilf.  17.  Seymour  q.  Wilfon  v.  Raftall,  4  T.  R.758. 
/.  V.  Day,  Stra.  899.  Mattifoa 

Gosling 
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Gosling  'v.    HigGINS.  Friday,  No?. 4 

TTHIS  was  an  aftion  for  the  non-4elivery  of  i  o  pipes  '^  8^<*»  p?^  <» 

of  wine,  fliipped  at  the  ifland  of  Madeira,  on  be  cmied  from 

board  a  veffel  of  which  the  defendant  was  owner,  to  S^erf  are  wtod^ 

be  carried  to  Jamaica,  and  from  thence  to  England.  |he  officm  t/ 

governcocnt,  ib 

When  the  veffel  arrived  off  Jamaica,  fhe  was  feized   be'dcil'/e^rcTtr 
with  her  cargo  for  a  fuppofed  violation  of  the  revenue   *!**  confignee, 

o  *  *  the  owner  of  tb« 

laws,  and  there  condemned;  but  upon  an  appeal  to   goods  his  an  m. 
the  Privy  Council  in  England,  the  fentence  of  condem-    deiivtry,  agaimft 

^«  __r  J  tht  owner  of  the 

nation  was  reverfed.  ^^  ^^  „„4 

fcek.  his  lewedj 
over  again  ft  the 

Garrow,  for  the  defendant,  likened  this  to  the  cafe  officers  of  go- 
of an  embargo,  for  which  the  fhip-owner  could  not  be 
liable.  Here  the  goods  could  not  be  delivered,  by  rea^ 
fon  of  an  aft  of  government ;  and  even  fuppofing  that 
the  revenue  officers  committed  a  tort  when  they  feized 
the  fhip's  cargo,  that  muft  be  confider^d  as  a  tort  be- 
tween them  and  the  owner  of  the  wine,  not  between 
them  and  the  defendant. 

Lord  Ellenborough. — ^You  have  an  aftion 
.^gainft  the  officers.  The  fhipper  qan  only  look  to  the 
pwner  or  the  mafter  of  the  fhip. 

Verdift  for  the  plaintiff. 


verofoeat. 


Hh4i  The 
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The  Attorney  General  apd  Lawes  for  the  plain^, 

Carroio  and  Marryat  for  the  defendant. 

[Attorni^f  Zmi^  and  timngtoful 

jTiA  Abbott  on  Shipping,  Part  IIL  Ch.  lY- 


Stt^e^oy*    *      Hurry  and  others  v.  Mangles  and  othersl 
Kaftergooditrt  HTROVER  for  a  quantity  of  oil. 

iSpld>  thry  remain      X  ^  j.  . 

in  tf^.e  warehoufe 

Mdher^vet  The  defendants,  who  are  warehoufemen,  on  the 

T^lhemlihu  ^9*  oF  April  1806,  foI4  the  oil  in  queftion,  theq 

smouotstoade-  lying  in  their  warehoufes,  to  J.  S.,  to  be  paid  for  by 

goodi  to  the  his  acceptance  at  fix  months.    J.  S.  having  given  his 

t^p'ut*anend*o  acceptancc  accordingly,  on  the  ift  of  Auguft  follow^ 

Ikht'^1?'*in  '^Sy  f^'^  ^h^  ^^1  to  the  plaintiflfs,  who  purchafedit 

them  «  tntn/au.  bonafi'de^  and  paid  for  it  at  the  r^te  agreed  on. 

The  oil,  which  ftill  remained  in  the  defendants' 
poffeflion,  was  demanded  of  them  by  the  plaintifis 
about  the  end  of  October  ;  when  they  faid  that  I.  S. 
had  become  infolvent  before  his  acceptance  was  duCi 
•  and  that  they  would  not  deliver  up  the  oil  until  they 
were  paid  for  it.  Their  clerk^npw  denied  that  they  had 
ever  transferred  the  oil  in  their  books  to  the  accouflt 
of  J.  S. ;  but  it  appeared  that  they  had  received  wan^ 
houfe  rent  from  him  for  its  remaining  in  their  ware* 
houfes  after  the  period  when  it  ought  to  have  beeu 
taken  away  according  to  the  terms  of  iale. 
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Pell,  Serjeant,  for  the  defendants,  contended,  that 
|inder  thefe  circumftances,  they  had  a  right  to  ftop 
(he  goods  in  tranfitu. 

* 

Lord  Ellenborough.— The  acceptance  of  ware* 
houfe  rent  was  a  complete  transfer  of  the  goods  to 
the  purchafer.  If  I  pay  for  a  part  of  a  warehoufe,  fo 
inuch  of  it  is  mine.  This  is  an  executed  delivery  by 
the  feller  to  the  buyer.  If  there  was  any  confpiracy  or 
contrivance  on  the  part  of  the  plaintiffs  to  cheat  the 
defendants  out  of  the  price  of  the  goods,  proof  of 
that  will  be  an  anfwer  to  this  action  j  but  it  would  be 
overturning  all  principles  to  allow  a  man  to  fay,  after 
accepting  warehoufe  rent,  **  the  goods  are  ftiU  in  my 
poffeffion,  and  I  will  detain  them.till  I  am  paid.**  The 
iranjitus  was  at  an  end.  The  goods  were  transferred 
to  the  perfon  who  paid  the  rent,  as  much  as  if  they 
had  been  removed  to  his  own  warehoufe,  and  there 
depofited  under  lock  and  key. 

Verdia  for  the  plaintiffs. 

The  Attorney  General ^  Gar  row  and  Marryat  for  the 
plaintiffs^ 

Pell^  Serjeant,  and  Lawes  for  the  defendants. 

[  AttoraieSy  Stoain  &  Co.  and  Wtftntr.l 


fide  Scott  V.  Fettit,  3  S«  &:  P.  469.   Smith  «.  Go£s,  ante  282. 


Blacken* 


cu- 
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SttBr<fay, 
Movcmbcr  5. 


]fa  (hip  with 
goodi  on  boaid 
infurd  10  a  fo- 
teign  pot  C,  learn- 
ing in  the  courfe 
of  her.voy»ge, 
that  an  embargo 
is  there  laid  on 
ail  ihipi  of 
her  nation » 
waits  at  Ibme 
place  as  near 
thereto  as  (be 
tfafcly  can,  tiU 
the  embargo  is 
rcAovcdy  the 
goods  will  in  the 
mean  time  be 
protcded  by  the 
polky,  while  the 
iroyage  remains 
legal :  But  if  (he 
might,  upon  fuch 
an  occasion,  put 
into  a  friendly 
port  adjoiningto 
her  port  o(  defti* 
nation,  and  in- 
fiead  o(  doing 
fo,  ihe  fails  back 
for  her  port  of 
outfit,  and  is  loft, 
ihe  will  be  con- 
iidered  at  having 
abandoned  the 
voyage  inftired, 
and  the  under- 
writers will  be 
difchargcd. 


Blackenhagen,  v.  the  London  Assurance 

Company. 

TTHIS  was  an  aftion  of  covenant  on  a  policy  of  in-. 
furance  on  goods  in  the  fhip  William,  at  and  from 
London  to  Reval.  The  lofs  was  laid  in  one  count  to 
be,  by  the  perils  of  the  fea ;  in  another,  by  capture,--^ 
Plea,  nan  inf regit  convcntionem  {a). 

The  fliip  failed  from  the  Nore  on  the  i  ^th  Oftober 
1807,  under  convoy  of  the  Forrefter  floop  of  war, 
for  the  Spund,  and  arrived  there  on  the  27th  of  the 
fame  month.     On  the  1 5th  of  November,  ihe  pro- 
ceeded from  thence  towards  Reval,  under  convoy  of 
the  Garnet  floop  of  war.    Two  days  after,  while  they 
were  proceeding  on  the  voyage,  the  Captain  of  the 
Garnet  received  information,  that  an  embargo  was 
laid  on  all  Britifh  fhips  in  the  ports  of  Rufiia.   In  con- 
fequence,  he  ordered  the  William  to  put  back,  and  on 
the  1 8th  fhe  returned  to  Copenhagen  roads.     She  af- 
terwards lay  off  Gottenburgh  fix  days,  and  might  have 
entei^ed  that  friendly  port,  if  the  mailer  had  thought 
fit.     But  on  the  30th  of  November,  (he  failed  with  the 
fleet  for  England,  under  convdy  of  the  Garnet  and  the 
Spitfire  floops  of  war. 

The  lafl:  time  flie  was  feen,  was  on  the  3d  of  De- 
cember, in  a  heavy  gale  of  wind,  and  not  having  been 


{a)  XI  G.  I.  c.  30.  §  43. 


heard 
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heard  of  fmce,  it  yias  aUow^  that  fbe  had  cert^ly 
perifhed  on  her  voyage  home. 

Lord  Ellenborough.— This  cafe  will  hardly  bear 
to  be  ftated.     The  underwriters  were  bound  to  in- 
demnify the  plaintiff  for  any  lofs  that  (hould  happen 
on  the  voyage  from  London  to  Reval.     If  being  un- 
able to  get  to  Reval,  the  fhip  had  lingered  in  that  quar- 
ter, or  had  neceffarily  returned  with  an  intention  of 
ultimately  completing  the  original  voyage,  a  queftion 
of  fome  nicety  might  have  ariferi.    But  by  failing  back 
for  England  in  the  manner  fhe  did,  the  original  voyage 
was  abandoned,  and  the  underwriters  were  difcharg- 
ed.     I'he  mafter  might  deem  this  the  mod  advifeable 
courfe  he  could  purfue  for  the  benefit  of  thofe  he  re- 
prefented ;  but  were  the  underwriters  ftill  to  be  liable 
on  the  policy,  if  it  had  been  convenient  for  him  to 
carry  the  (hip  to  the  Straights  of  Magellan  ?  The  cafe 
which  I  remember  coming  neareft  this,  was  where  a 
fhip  being  prevented  by  the  ice  from  reaching  her 
port  of  deftination,  took  fhelter  for  the  winter  in  a 
place  as  near  to  it  as  (he  could  fafely  go,  and  profecut- 
ed  her  voyage  the  enfuing  feafon.     Here,  had  the  (hip 
been  coming  home,  as  the  beft  means  of  getting  finally 
to  Reval,  and  there  hadbeenapoflibility  of  her  being 
able  to  accompli(h  that  objeft  when  the  lofs  happen- 
ed, (he  might  ftill  have  been  confidercd  in  the  courfe 
of  the  voyage  infured  ;  but  all  thought  of  completing 
the  original  voyage  feems  to  have  been  abandoned  on' 
the  30th  of  November,  and  there  is  no  colour  for 
charging  the  underwriters  with  a  lofs  which  happened 
fubfequently  to  her  fetting  fail  for  England. 

Plaintiff  nonfuited. 

Catroza 


♦5< 


.  CASES  AT  NISI  PRIUS. 
Garrow  and  Ptjller  for  the  plsdntiff*. 

f 

The  Attorney  General,  Carr  and  Afters  for  thc'de- 
fend^nt, 

[Attornieiy  Cnwdtr  ^  C».  aod  BUafdalt  &  Co,'] 


i*iir 


i\r.  The  plaintiff  afterwards 
brought  an  adUon  againft  the  de- 
fendant on  this  pplicyi  in  the 
court  of  C.  P.,  which  was  tried 
«t  the  fittings  after  kft  Michael* 
mas  Term. 

SirjAMEsMAN8F|(LD>asweII 
as  Lord  EUenborough,  clearly 
thought,  that  the  voyage  was 
abandoned,  by  the  (hip  failing 
f9*  £nghu)c}|  inftei^d  of  {tutting 


into  Gottenburgh.  The  Jury, 
neverthelefs,  found  a  ^erdi^  for 
the  plaintiff:  but  in  Hilary  Tenn 
following,  the  court  of  C.  P.  fet 
it  afidcy  and  ordered  a  new  trial. 
y^Vide  Drifcol  v.  Bovil,  i  B. 
&  F.  313.  Hadkinfon  v.  Ro* 
binfon,  3  B.  &  P.  388.  Hart- 
ley V,  Buggin,  Park,  313.  a. 
Lubbock  V.  Rowcroft,  ^  Efjf. 
Caf.  JO. 


HOME 
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Chslmsford. — Coram  McDonald,  C.  B. 


Spurrier  v.  Valb.  Friiiyt  A»t. 5, 

nPHIS  was  an  aftion  on  the  ftatute  of  Anne,  for  BoCes  eoqio. 

keeping  and  ufmg  a  gun  for  the  deftrufliion  of  [^,l!j*in'lJ^. 

game,  without  being  qualified ;  and  it  was  clearly  J^b"  •tSIte*"'' 

proved  that  the  defendant,  who  a£ted  as  coachman  3  oeo.  t.  c,  11. 

and  gardener  to  a  Mr.  Hippuff,  had,  during  the  1^  uoqa^ifi^^ 

feafon,  (hot  over  the  manor  of  Birchanger,  in  the  g*|U^ei^fi. 

county  cf  Effex.  a  deputttion  to 

^  a  gamekeepery 

who  is  neither 

On  the  part  of  the  defendant,  a  deputation  was  ""kuf ^f** 

given  in  evidence,  under  the  feal  of  the  Society  of  J^^^'  lo^f"* 

New  College,  Oxford,  who  are  Lords  of  the  manor  the  manor,  need 

r    r^*      <!  •      •  f  •  i_    •  1  not  (late  00  th« 

of  Birchanger,  appomtmg  him   their  gamekeeper,  face  of  it,  chat 

«*  with  full  power  to  kill  any  hare,  pheafant,  &c.  in  j^fiLiu'Jiti'for 

and  upon  their  faid  manor,'*  but  without  faying  ^^for  {JJ|,'!^\^||*^,J 

ibgirfole  ufs  and  benefit**  be  prefumed, 

■'•'•'  that  whatever 

game  he  killa,  it 

The  plaintifF's  counfel  objeaed  to  the  deputation  ^fc,'^,'SJ** 


con* 


as  being  iavsjid  under  flat.  3  Geo.  !•  c.  11.  §  i.  V^»»f«w4 

J I  whereby 
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t    « 


whereby  it  is  enafted,  "  that  no  lord  d(  a  manor  (hall 
make  any  perfon  to  be  a  gamekeeper  with  power  to 
kill  game,  unlefs  fuch  perfon  be  qualified  by  the  laws 
of  this  realm  fo  to  do ;  or  unlefs  fuch  perfon  be  truly 
and  properly  a  fervant  to  the  faid  lord ;  or  be  iiJime- 
diately  employed  and  appohited  to  take  and  kill  the  game 
for  thefole  ufe  of  the  faid  lord,  and  not  otherwife/* 
Here  the  defendant  Vale  did  not  himfelf  pretend  to 
be  qualified  ;  he  was  truly  and  properly  a  fervant  Xo 
Mr.  HippuiF,  not  to  New  College,  Oxford  ;  and  he 
was  not  employed  to  kill  game  for  the  ufe  of  that 
learned  body,  but  of  the  mafter  whom  he  ferved.  In- 
deed, it  might  be  queftioned,  whether  under  this 
ftatute,  colleges  and  other  corporations  could  appoint 
any  perfon  a  gamekeeper  unlefs  he  was  hunfelf  quali- 
fied to  kill  game. 

Sir  Archibald  McDonald,  C.  B. — ^I  have  re- 
cently had  occafion  to  look  attentively  into  this 
ftatute  ;  and  I  am  clearly  of  opinion,  that  it  does  not 
exclude  colleges  and  corporations  from  appoint- 
ing fuch  perfons  as  they  think  fit,  gamekeepers 
for  the  manors  of  which  they  may  happen  to 
be  lords.  The  ftatute  does  not  require  the  per- 
fon appointed,  to  be  a  menial  fervant  to  the  lord, 
but  only  truly  and  properly  a  fervant.  In  this  cafe, 
it  is  not  neceffary  that  the  defendant  fliould  be  ap- 
pointed, on  the  face  of  the  deputation,  to  kill  game 
for  the  fole  ufe  of  the  lords  of  the  manor  of  Birch- 
anger.  It  will  be  prefumed  that  he  was  fo,  until  the 
contrary  is  fliewn  on  the  other  fide.  In  a  penal  a£lion, 
it  would  be  too  much  to  prefume  that  the  defendant 
killed  game  contrary  to  law,  without  evidence  of  that 
fa£t.  Nor  ihould  I  think  it  ifufficient  to  vitiate  the  de- 
putation, 
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putation,  to  prove  that  in  fome  inflances  he  had  fold  or 
difpofed  of  the  game  he  killed,  to  others  befides  the 
lords  of  the  manor  of  Blrchanger. 

•  The  defendant  had  a  verdift,  which  the  court  of 
K.  B.  (abfente  Lord  Eixenborough,  C.  J.)  after- 
wards refufed  to  fet  ;^de  j  being  of  opinion,  that  the 
prefumption  of  law  was  as  had  been  dated  by  the 
Chief  Baron  at  nijiprius. 

Carrow  and  Marryat  for  the  plaintiff. 

Shepherd^  Serjeant,  for  the  defendant. 

[Attoraiesy  Ckrifrns  and  SiwuJ\ 


«f 


In  Rogers  «.  Carter,  2  Wilf. 
387,  it  was  held,  that  a  perfon 
WS8  properly  qualified  to  re- 
ceire  a  deputation  from  tke  lord 
of  a  manor  to  be  a  gamekeeper, 
although  he  was  neither  a  quali- 
fied perfon  nor  a  minial  fervant 
to  the  lord  of  the  manor.  And 
TMomyhj  ftat.48  G.  3.  C.95.  $  a. 
it  is  enaaed,  '*  that  it  (hall  be 
lawful  for  any  lord  or  lady  of 
any  manor,  to  appoint  and  de- 
pute any  perfon  whatever,  whe- 
ther adting  as  a  gamekeeper  to 


any  other  perfon  or  not,  or  whc-^ 
ther  retained  and  paid  for  as  the 
male  fervant  of  any  other  perfon 
or  not^  or  whether  a  qualified 
perfon  or  not,  to  be  a  game- 
keeper to  any  fuch  manor,  with 
authority  to  fuch  perfon  at 
gamekeeper,  to  kill  game  withia 
the  fame,  for  his  own  ufe,  orfot 
the  ufe  of  any  other  perfon  or 
perfons  whatever,  to  be  fpecified. 
in  fuch  appointment  or  deputa- 
tion,  whether  quaUfied  or  not/* 


MAID. 


I 


fiOMfi  ClRCUif  • 


MAtbstdM 


Cor*  Lord  Ellenborough,  C;  J; 


.  T«cf^»r»  Bamfibld  tu  Mass£t. 

Aogttft  9* 

la  anaaion  for     \  CTION  for  the  feduaioii  of  plsuntiff's  daughteii 

tfedttcingthe  ^X  j  r       -a*         ^     *r^ 

^itindft'-fdaugh-  pet  qtiod fervtUum  ami/iL 

teri  ptr  fwdjer* 
ntitium  Mijfif$ 

**»«  '^j^iae  The  fedufUon  being  proved,  one  of  the  witnefletf 
witoeflettoche  for  the  plaintiff  WES  afked,  what  charadber  for  chaftity 
lud^lhaAlui^,    the  daughter  had  borne  in  the  neighbourhood  where 

to  •f idence  of        *"^  UVea  I 
gemral  had  €ha» 
r«5«r  adduced 

.  M  the  pait  of         Lord  Ellenborough.— Witneues  cannot  be  d» 
*  ^  "       amined  by  the  plaintiff  to  the  charader  of  the  daugh* 
tcr,  except  in  anfwer  to  evidence  on  the  other  fidew 

Evidence  was  afterwards  produced  on  the  part  of 
the  defendant  to  prove,  that  the  girl,  previoufly  to 
her  acqu^tance  with  him,  had  had  a  child  by  another 
man. 

Upon  this,  the  plaintiff's  counfel  contended. diey 
had  now  a  right  to  put  the  queftion  which  had  beoi 
before  overruled.— But 

Lord  Ellenborough  held,  that  they  could  not,ift 
no  evidence  of  general  bad  cbara^er  had  ben  offered  i 


SUMMER  ASSIZES,  48  GEORGE  IIL  1808*  4^ 

bnd  that  they  were  reltri^ed  to  difprovmg  the  fpecific 
)?ire9ch  of  chaftity  aUeged  on  the  part  of  the  defendaat« 

The  pl^tifi*  had  a  verdid,  with  loo/.  damages* 

Shepherd^  Serjeant,  and  Lawes  for  the  plaintiff. 

Onflow^  Serjeant,  and  Marryat  for  the  defendant. 

[Attornies,  Hill  and  MaJcnJ] 


Fide  Roberts  v.  MaiftoD>  Bui.  Fair,  v.  Hicks,  4  Efp.  Caf.  5 1 . 
)!•  p.  ^96.  £l£un  V.  Faucet,  BifbopofDurhamv.'Bcaumont^ 
2  Efp.  Caf.  5624     Doe  ex  d.    ante  20^], 


Rex  V.  Howe.  WcdncWay, 

^  Augttft  10. 

npHIS  was  an  information  by  the  Attorney  General^  a.  wm  examio. 
for  obftrufUng  revenue  officers  in  the  execution  ma^ftiTtca'^n  aa 
pf  their  duty.  itrffV- 

having  fmuggled 
r*-rt  /•  1  r   1  1  Y        1         fpiriis  in  bis  pof.    v 

The  cafe  on  the  part  of  the  crown  was,  that  the  de-  fcffion  5  and  wa» 

fendant  affaulted  the  oflScers  while  they  were  endea-  auiUMr^the 

vouring  to  feize  fome  cafks  of  fmuggled  fpirits  which  ^amt^^%^iTi& 

h^  wa3  carrying  off  in  a  riff.  ^  for  •(ftuiting 

'      °  "  "  revenue  officers 

while  they  wers 
atfemptiog  to  feize  thefe  fame  fpirita.    On  this  lift  occafion,  A.  fwore  that  he  had  alwaya  given 
the  laote  account  of  the  tranfadtion.     Held,  that  the  record  of  B/s  conviAion  on  the  informat^oo, 
in  which  A.*s  evidence  before  tbe  magiftrates  was  fet  put>  was  not  Ie|al  evidence  to  concradidi  A, , 
^j  fliewing  that  he  had  given  a  diifeicot  account  of  the  uanfadloa^  when  firft  ex^ined. 

Vol.  I.  I  i  An 


46^         '  HOM^  CIRCUIT. 

Ah  information  for  having  thefe  fpirits  m  his  poflef^ 
fion  had  been  laid  againft  him  before  two  magiftrates^ 
who,  after  a  full  hearing,  condemned  the  fpirits  as 
forfeited,  and  conrifted  him  in  the  penaky  provided 
by  the  flatute  for  this  oflfence. 

He  now  called  feveral  witneffes  to  prove  an  alibu 
Thefe  witnefles  had  likewife  been  examined  before 
the  magiftrates ;  and  one  of  them  being  aflced,  whether 
he  had  not  given  a  different  account  of  the  matter 
when  formerly  examined^  maintained  that  he  had  not* 
To  contradift  him,  the  counfel  for  the  crown  propof- 
ed  to  put  in  the  record  of  the  conviction,  containing 
the  witnefs's  teftimony  on  that  occafion ;  which  they 
contended  was  legal  evidence  of  what  he  had  then 
fwom,  as  magiftrates  are  required  by  A6t  of  Parlb- 
ment  to  infert  in  the  conviftion  all  the  evidence  ad* 
f  duced  before  them,  and  the  prefumption  of  law  muft 

be,  that  they  did  their  duty. 

Lord  Ellenbo ROUGH. — ^I  will  admit  the  recorf 
to  prove  the  condemnation,  the  purpbfe  for  which  by 
law  it  is  effeftual,  but  not  to  contradidl  the  witnefles. 
For  that^  I  fhould  require  the  evidence  on  oath  of 
perfons  who  were  prefent  before  the  magiftrates,  and 
heard  all  that  was  fwom. 

The  defendant  was  acquitted. 

Shepherd^  Bejt^  Serjeants,  and  Bolland  for  the  pro^ 
fecution. 


4it.  ; 


Marryat  and  Gurney  for  the  defendant. 

[Attoniles»d9f«yn9  tad  l>9im§^ 


u 
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.  .  But  dep6fition8  taken  before  them,  that  in  cafe  of  the  dcpo- 

a  magiftrate  under  i  &  2    Ph.  nent's  death,  they  may  bp  read 

Sc  M.  c.  13.  and  2   &  3  Ph.  in  evidence  againil  the  prifoner. 

^  M.  c.  10.  might,  I  prefume,  -^Rex    v.    Weftbeer,    Leach^ 

be  ufed  to  contradidl  the  fubfe-  Cro.  CaC  14.—  Rex   v.    Rad- 
quent  teftimony   of  the   depo-    bourne^  /(.  514. 
nent ;  fuch  faith  being  given  to 


BalSTON   V.   BeNST^D.  Thurfdiy, 

tTPHE  declaration  i  ftated,  that  the  plaintiff  was  pof-   After  twentr 
feffed  of  a  certain  clofe  or  piece  of  land  with  the  >««""'»/"- 

r  rupcrd  enjoy- 

appurtenanceS)  into  which  fame  clofe  a  certain  fpring  or  ^^"^  of  •  fp"n« 

r  -T      1  1  1  1  f        '       r    1  1     ^f  water,  an  tb- 

nm  or  Water  had  run  and  ouzed«  and  been  ufed  and  foiute  right  to  it 

•     •     •    ■ 

accuftomed  to  run  and  ouze,  and  of  right  ought  to  Jifupier  o/tL' 
have  run  and  ouzed,  and  (till  of  right  ought  to  run  [^'JJi^^^**  ** 
and  ouze,  in  great  plenty  and  abundance,  for  the  fup-  g'oond,  snd.tbe 

t  r  •       1       1.  r  •  1      r  f  •        owner  of  an  ad« 

ply  or  a  certam  bath,  relervoir  or  bafon  or  water  ui  joining  ciofei 
the  faid  clofe  ;  yet  that  the  defendant  wrongfully,  wil-  ZT^l'lJf^ 
fully  and  malicioufly  lowered  and  funk  the  bed  and  !'**''•  y}^^ 

'  •'  ^  fupply  o^  water 

thanliel  of  the  water  of  fuch  fpring  or  run  of  water,  lothcfprinju 
near  to  the  faid  clofe,  and  the  drains  and  tunnels  *™"'** 
for  carrying  off  the  faid  fpring  or  run  of  water, 
and  thereby  diverted  and  turned  divers  large  quanti- 
ties of  the  water  of  the  faid  fpring  or  run  of  water  out 
of  the  fame,  and  away  from  the  faid  clofe,  and  hinder- 
ed and  prevented  the  fame  quantities  of  water  from 
running  and  ouzing  imto  and  into  the  faid  clofe,  and 
from  fupplying  the  faid  bath,  refervoir  and  bafon,  and 
plaintiff  for  want  of  fufficient  water  could  not  ufe  a 
certain  mill  and  works  ereded  upon  the  faid  clofe,  or 

I  i  2  exercife 
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exercfe  tis  trade  of  a  paper  maufafturer  therein,  oc 
have  and  enjoy  the  ufe,  profit  jand  advantage  of  the 
faid  bath,  rdervoir  and  bafbn,  in  tarn  (onplo  modo,  &c 
•—Plea,  not  pdlty. 

The  plaintiflf  and  defendant  are  refpeCKvely  owners 
©f  adjoining  clofes  on  the  banks  of  the  river  Medway. 
As  far  back  as  could  be  recoUeded,  there  had  been  a 
gufli  of  water  from  a  hole  in  the  plaintiff's  clofe,  which 
ufed  to   run  from  thence  on  the    furface  of    the 
ground  into  the  nver.     About  27  years  ago,  a  bath 
was  erefted  by  the  then  occupier  of  the  clofe^  near 
where  the  fpring  fflued  fortfe,  and  ti¥e  water  was  con- 
duced into  It  by  a  pipe,     ^rom  that  tkne  tiU  tfee  piie% 
fent  caufe  of  a£tion  arofe,  the  bath  vfiiS  amply  fuppMcd 
with  water,  and  a  cdnfiderstble  profit  was  derived  frcmi 
letting  out  the  ufe  of  it  to  the  public.    Ist  1805,  ^ 
plaintiff  purchafed  this  c\dky  and  ereded  a  papttr 
xnamifaftory  upon  it ;  for  which  a  cdpious  -^[^ly  of 
i^ring  water  is  effentially  requifite.    About  the  fame 
time,  the  defendant  becoming  owner  of  the  adjouiiiig 
clofe,  opened  a  ftone  quarry  in  it.    As  the  excavafipitf 
proceeded,  confiderable  quantities  of  waiter  werefeund, 
which  interrupted  the  workmen.    A  deep  drain  m& 
afterwards  made  to  carry  it  off  into  the  river,  and  the 
quarry  was  left  dry.     But,  in  the  mean  time,  the  wa- 
ter flowing  into  thie  plamtiff'sbath  had  been  graduaOf 
decreafing,  and  fubfequently  to  the.  making  of  die 
drain  did  not  amount  to  more  than  an  eighth  or  tenth 
part  of  its  former  quantity.  On  the  idea,  therefore, 
that  the  defendant  had  unlawfully  diverted  the  water 
comin^^to  the  fpring,  this  a£tion  was  brought. 

Tfe 
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The  defence  intended  to  befet  up  was,  that  the  plaintiflF 
had  no  exclufive  right  to  thefupply  of  water  he  claimed ; 
as  the  principle  on  which  20  years  enjoyment  of  running 
water  confers  a  right  to  it,  appeared  from  the  cafes  to 
be,  that  after  an  adverfe  poffeffion  for  fo  long  a  time, 
a  grant  was  to  be  prefumed  from  the  owners  of  the 
land  farther  up  the  ftream,  and  fuch  a  grant  could  ' 

not  be  prefumed  here,  as  previouily  to  the  drain  being 
made,  probably  no  individual  knew  that  the  plaintiff's 
fpring  was  fed  by  water  percolating  through  the  ftrata 
in  the  clofe  now  occupied  by  the  defendant.     But 

Lord  Ellenborouoh  obferved  early  in  the  trial, 
that  the  only  queftion  was,  whether  the  diminution  of 
die  fupply  of  water  to  the  plaintiff's  bath  had  been 
caufed  by  the  drain  dug  by  the  defendant ;  and  that 
there  ceuld  be  no  doubt  but  that  •  20  years  exclufive 
enjoyment  of  ws^ter  in  any  particular  manner^  affords  a 
conclufive  prefumption  of  right  in  the  party  fo  enjoy- 
ing i^. 

The  caufation  being  afterwards  clearly  made  out,  it 
was  agreed,  upon  the  recommendation  of  the  court, 
that  the  water  fhould  be  conveyed  fron>the  defendant's 
quarry  to  the  plaintiff's  bath  in  the  manner  that  fhould 
be  direded  by  an  arbitrator.— A  juror  was  therefore 
withdrawn. 

Shepherd^  Serjeant,  Marryat  and  Benns  for  the 
plaintiff. 

Gumey  and  Rsberts  for  the  defendant. 


Fide  Bealey  v.  Shaw,  $  Ea^i  2o|. 
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Same  dij. 


An  a£lian  for 
ufc  and  occu^ 
tiun  may  be 
snaiotaioed  bjra 
corpora; fon  ag* 
gtrgate. 
InrocbanaQioa 
by  a  Dean  arTd 
Chapter,  if  the 
name  of  the 
prefent  Dcan^'t 
meiitioiied  at  the 
beginoipg  uf  the 
declaration,  and 
it  if  aflcrwardt 
laid  that  the 
occupation  was, 
«•  by  the  per- 
ouffion  of  the 
j0id  Deam  and 
Chapter,**  and 
It  apptart  in 
tvidotcetbat  tha 
defendant  oc* 
eupied  only  in 
thetinteand  by 
the  permiifion 
of  ajormer  Dean^ 
tbia  if  a  fatal 
VMiancc. 


Dean  and  Chapter  of  Rochester  v.  Pierck^ 

J^ENT  (to  wit).— The  Right  Worihipftil  William 
Beaumont  Bufby,  Doftor  in  Divinity,  Dean  of 
the  cathedral  church  of  Chrift  and  the  Blefled  Virgin 
Mary  of  Rochefter  in  the  County  of  Kent,  and  the 
Chapter  of  the  fame  church,  complain  of  W.  J.  Pierce 
being,  &c.  of  a  plea  that  he  render  to  the  fai4  Deai\ 
and  Chapter  the  fum  of,  &c.  For  that  whereas  the 
faid  W;  J.  on  &c.  at  &c.  was  indebted  to  the  faid 
Dean  and  Chapter  in  the  fum  of  &c.  for  the  ufe  and 
occupation  of  a  certain  meffuage,  &c.  by  the  faid 
W,  J.  and  at  his  fpecial  inftance  and  requeil,  and  by 
the  permi/ftofi  of  the  faid  Dean  and  Chapter  before  that 
time  had,  held,  ufed,  occupied,  poiTefled  and  enjoyed 
for  a  long  fpace  of  time  before  then  elapfed ;  by  rean 
fon  whereof  an  a£Uon  hath  accrued  to  the  faid  Dean 
and  Chapter,  to  demand  and  ^ave  the  faid  fum  of  &a 
— VX^z^  nil  debet. 

It  appeared  that  the  defendant,  without  any  demife 
by  deed,  had  occupied  a  cottage  belonging  to  the 
Dean  and  Chapter  of  Rochefter;  but  that  this  was 
prior  to  Dr.  Bufby^  the  prefent  Dean,  becoming  head 
of  the  corporation,  and  in  the  tinae  of  his  predeceffo^ 
Dr.  Goodenough. 

Lawes^  for  the  defendant,  firft  objefted,  that  ufe  a^ 
occupation  could  not  be  maintained  by  a  corporatioii 
aggregate,  as  they  could  only  demife  by  deed. 
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lord  Ellenborough, — ^A  corporation  cannot 
demife  except  by  deed ;  but  the  aftion  for  ufe  and 
occupation  does  not  n^ceflkrily  fuppofe  any  demife. 
It  is  enough  that  the  defendant  ufed  and  occupied 
the  premifes  by  the  permiffion  of  the  plaintiff;  and  a 
corporation,  as  well  as  an  individual^  may  without 
4ieed  permit  a  perfon  to  ufe  and  occupy  premifes  of 
^hich  they  are  feifed,  I  am  of  opinion  that  there  is 
jio  objeftion  to  the  aftion  on  this  ground. 

Lawes  then  contended  that  the  plaintiffs  mall  be  non- 
fuited  for  a  variance  between  the  declaration  ajid  the 
evidence,  as  they  had  laid  the  occupation  to  have  been, 
by  the  permiffion  of  Dr.  Bufby^  and  it  turned  out  to 
bave  been  by  the  permiffion  of  Dr.  Goodenough. 

Shepherdj  Serjeant,  contra^  argued,  that  as  this 
aftion  was  brought  by  a  corporation  aggregate,  it  did 
not  fignify  who  was  Dean  when  the  caufe  of  aftion 
accrued ;  that  it  was  unneceffary  to  mention  the  name 
of  Dr.  Bufby  at  all,  and  that  his  name  might,  therefore, 
be  rejefted ;  that  the  averment  as  to  the  permiffion  of 
the  /aid  Dean  and  Chapter^  referred  only  to  "  the 
Dean  and  Chapter  of  Chrift  and  the  Bleffed  Virgin 
^lary  of  Rochefter,**  not  to  the  individual  Dean  now 
the  head  of  the  corporation  j  and  that  the  cafe  flood 
precifely  the  fame  as  if  the  occupation  had  been  in 
the  time  of  Dr.  Bufby,  or  as  if  his  namg^had  jieyej: 
()een  mentioned^ 

Lord  Ellenborough. — As  you  have  mentioned 
the  name  of  the  Dean,  though  unneceffarily,  I  think 
ypu  have  rendered  it  material,  and  the  words  "  by 

114  the 
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the  pehniffion  of  theyi/^lDean,"  muft  mean,  of  the 
Dean  named  at  the  beginning  of  the  declaration^  viz. 
Dr.  Bufby*  But  it  appears  that  when  the  defendant 
occupied  the  premiles  in  queftion,  Dr.  Bufby  was  not 
Dean  of  Rochefter.    I  think  the  variance  is  fetal. 

Plaintiff  nonfuited. 


In  Hilary  Term  following  both  thefe  points  were 
learnedly  difcuifed  in  the  Court  of  K*  B.  upon  a 
motion  to  fet  afide  the  nonfuit. 

As  to  the  firft^  the  Judges  were  unanimoufly  of 
opinion  that  ufe  and  occupation  might  be  maintained 
by  a  corporation  aggregate ;  and  the  obje^on  was 
Sibandoned  in.the  courfe  of  the  argument.— On  the 
fecond,  concerning  the  variance^  they  took  time  tq 
confider ;  and  the  Lord  Chief  Justice  afterwards 
intimated,  that  they  were  equally  divided,  fo  that  they 
could  make  no  order,  and  the  nonfuit  would  (land. 

M 

Shepherd^  Serjeant,  Marryat  (and  Dampicr  ia 
banco)  for  the  plaintiff. 

Lawes  for  the  defendant. 


yiile  Dyer,  96.  a.   Bro.  Abr.  Corporation,  €.  —  2  Inft,  666. 
Com.JDig.  Pleader,  2  B.  i.  z-  « 


LEWES. 
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LEWES. 


Coram  McDonald,  C.  B. 


Reid  V.  Maroison,  Esq.  lats  Sheriff  ot 

Sussex.  '        .  ^'^*f' 

I 

J^EBT  for  an  efcape  of  one  R.  Banhain,  taken  in  Toproretoej. 
execution  upon  a  judgment  obtained  againft  ^^^^^Hi^ 
him  at  the  fuit  of  the  plaintiff. — Plea,  nil  debet.  foffidoitfor  i 

witoeft  to  fniear, 
that  heexaouiia 

The  witnefs  who  prddut^  a  copy  of  the  judgment  whik  M«bcr 
feid,  that  he  examined  the  copy  while  another  perfoh   ''^^i^**  ^ 
read  the  origkial ;    but  that  he  had  not  looked  at  the 
original  whfle  that  or  any  other  peribn  read  the  copy. 

It  tftras  ftrongly  obje£^ed  that  this  was  not  fuiEdent 
evidence  of  the  paper  writing  produced  being  a  copy 
of  the  judgment,  and  that  the  witnefs  ought  either  to 
have  examined  it  both  ways,  or  that  both  perfons 
engaged  in  the  exajoiination  ought  to  have  attended 
and  been  fwom. 

Sir  Archibald  McDonald,  C.  B.  faved  the 
point ;  and  evidence  being  given  that  the  Sheriff's 
^  officer 
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officer  had  permitted  Banham  to  remain  three  dayi 
at  a  public  houfe  after  the  arreft,  there  was  a  verdi^ 
for  the  plaintiff. 


In  the  enfuing  term,  the  Court  of  Exchequer 
granted  a  rule  to  fliew  caufe  why  the  verdift  fbould 
not  be  fet  afide^  on  the  ground  that  there  had  been 
no  fufficient  proof  of  the  judgment :  but,  caqTe  being 
Ihewn  in  laft  Hilary  Term,  the  Batons  were  unani- 
mously of  opinion  that  the  evidence  adduced  at  the 
trial  was  fufficient. — Thompson,  B.  The  objection 
fuppofes  that  a  perfon  wilfully  mifread  the  records  of 
the  court ;  but  the  prefumption  is  that  ey&ry  man  will 
do  his  duty.  Here  it  was  open  to  the  defendant  to 
ihew  that  the  writing  produced  was  not  a  true  copy 
bf  the  Judgment.— -Wood,  B.  Had  the  witnefs  who 
Vras  called  done  all  that  the  defendant  requires,  (till  the 
other  perfon  engaged  in  the  examination  might,  by 
poifibility,haye  n^read  the  (popy  as  welji  as  the  original;, 
and  it  would  come  to  this,  that  to  prove  a  copy  of  a  re« 
cord  there  muft  always  be  two  witneffes,  the  man  who 
read,  and  the  man  who  exanuned.  But  this  would 
be  a  great  public  inconvenience,  and  there  is  no  rule 
of  law  to  require  it-r— ii«/(f  di/cbifrgecf. 

Be/ij  Serjeant,  and  Andrews  for  the  plaintiff. 

Sbepherdy  Serjeant,  and  Marryat  for  the  defendantf 


jAtiwnics,  Stupart  and  Palmer  lit  Pu^B,} 


Cjk 
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JDyles  and  another ^affignees  of 
Smithy  a  bankrupt ^  v.  Hill  an </ 
another,      C,    P.     Sittings    in 
H.  T.    1809.    Coram    Law- 

EENCEt  J* 

The  petitioning  creditor'* 
debt  relied  upon  was  a  judgment 
confefTed  to  hio)  by  the  bank- 
nipt  for  20o/.  An  examined 
copy  of  this  was  offered  in  evi- 
dence. The  witnefs  producing 
^  fwore^  that  he  received  it  from 
the  clerk  of  the  office,  who  read 
the  original  while  the  witnefs  ex- 
ainined  the  cppy.  Being  afked 
whether  he  had  examined  it  both 
ways,  he  anfiyered  in  the  neg^» 
l\ye.^ Shepherds  Serjeant,  then 
9bjefted  to  this  proof. — But 

Lawrence^  J*  ^d,  I  con- 


fider  this  quite  fufficient.  It 
has  been  ruled  fo  a  hundred 
times.  Here  the  original  was 
read  by  the  officer  of  the  court ; 
but  I  fhould  have  ruled  the  fame 
way,  had  it  been  ^adby  any 
other  perfon. 


Vide  M'NeU  V.  Perchard, 
I  Efp.  Caf.  263.  —  A  copy  de- 
livered out. by  a  peffon  appointr 
ed  by  the  law  for  that  purpofe» 
is  evidence,  without  any  proof 
of  its  being  examined,  as  in  the 
inflances  of  the  chirograph  of  a 
fine,  Bui.  N.  P.  229, — rules  of 
court,  I  Lord  Raym,  745,  and  <— 
depoiitions  taken  before  a  Judge| 
Duncan  V.  Scott,  aii/o  iQi. 


GUILDFORD, 


ppRAM  Lord  Ellekborough,  C,  J, 


NeAX-  and  others  V,  ViNEY. 


FridifiAttg.  19. 


jNDEBITATUS  ajfumpfit  for  crops  of  corn,  grafs,  Jj^^^,^ 

and  turnips  bargained  and  fold,  and  for  goods  fold   S^2i^"iJ^ 
and  delivered.  ddeadant  wu  c» 

accept  of  the 
affigmneBt  of 
the  leaie  of  a  fann  from  the  pTalntifll,  iQd  to  take  the  fiatvei  ind  cropc  it  a  ▼aJuadon.    He  «■• 
afterwaidt  let  into  pofleffion  of  the  fixtoreit  aod  the  crops  were  valued  to  him  \  but  the  kafe  wu 
^vcr  afligoed.    Held,  that  i/^de^Uatttt  sjfym^  would  not  Ue  for  the  price  of  the  fizttua  and  ciOM. 
and  t)iat  the  plaintiff*!  eolj  rcmcdj  was  by  a  fpeciaiaftioQ  oa  the  agreemeiit.  '  ^ 

^  ft 
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It  appeared  that  by  a  written  agreement  between  the 
parties,  the  defendant  was  to  purchafe  of  the  plaindfis 
the  leafe  of  a.  farm  at  Bletchingly  for  500/.9  and  was  to 
take  the  fixtures  in  the  &rm  houfe,  together  with  the 
growing  crops  of  com,  &c,  at  a  fair  valuation* 
Having  paid  a  depofit  of  20  per  cent,  upcm  the  pur- 
chafe money,  he  was  let  into  poffefion ;  and  the  fix* 
tures  and  crops  were  valued  to  ;him  at  about  laoo/. 
But  a  good  title  not  being  made  by  the  plaintiffs,  he  had 
refufed  to  pay  any  part  of  this  fum,  or  the  remainder  of 
the  purchafe  money.  It  was  for  the  value  of  thefe 
crops  and  fixtures  that  the  prefent  adion  was  l»x>ught. 

Shepherdy  Serjeant,  for  the  defendant,  contended, 
that  the  agreement  was  entire,  and  could  not  thus  be 
fplit  into  parts.  It  was  not  competent  for  the  plaintiff 
to  feparate  the  crops  and  fixtures  from  the  leafe.  In 
,  faft  it  was  with  a  view  to  the  one  that  the  defendant 
had  agreed  to  take  the  others,  and  without  it  they 
would  be  of  little  or  no  ufe  to  him.  But  in  this  adion 
the  defendant  was  prevented  from  fhewing  that  the 
plaintiffs  could  make  no  good  title,  and  that  he  was 
liable  at  any  time  to  be  turned  out  of  the  farm  by  a 
third  perfon, 

• 

5^,  Serjeant,  on  the  other  fide,  maintained,  that 
the  two  parts  of  the  agreement  were  entirely  independ- 
ent of  each  other  ;  that  it  was  competent  to  the 
plaintiffs  to  bring  an  aftion  either  for  not  accept- 
ing of  the  alEgnment  of  the  leafe,  or  for  not  paying 
according  to  the  valuation ; — and  that  the  defendant 
having  at  any  rate  derived  fome  benefit  from  the  fix* 
tures  and  crops,  was  liable  in  this  form  of  adioa  It 
make  a  correfponding  compenfation  to  the  plaintil&« 
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He  cited  as  in  point,  Boone  v.  Eyre,  i  H.  Bl. 
273.  ju  Campbell  v.  Jones,  6  T.  R.  570*  and  HsJl 
V.  Cazenove,  4  Eaft,  477. 

Lord  Ellenborough  was  of  opinion  that  the 
agreement  was  entire,  and  fhotild  have  faieen  Ipecially 
declared  upon.    He  therefore  direfted  a  nonfuiu 

Bejiy  Serjeant^  and  Harrifon  for  the  plaintiffs. 
Shepherd^  Serjeant,  and  Marryat  far  the  defendant. 

[Attornies,  Cbiltcn  and  Druse."]  ^ 


Vidi  Champion  v.  Short,  ante  53 . 


StANTE  V.  FrICKET.  Stmediy. 

.  A  SS AULT  and  battery,  the  declaration  containing  jn  an  aaiop  qf 
^  but  one  count.-^Plea,  not  guilty.  t^ft^. 

dvatioB  con- 

«     The  plaintiff's  counfel  havmg  given  evidence  of  an   ^ouot*  the  pUin. 
aflault'in  the  defendant's  fliop,  wiihed  to  waive  this,  \^^^^i^,; 
and  go  on  to  prove  another  affault  after  the  plaintiff  2"*'**iJd'''^ 

iiad  been  turned  out  of  the  fhop.^-But  ceed  tojive  evi- 

dence ^anotlMr 

* 

Lord  Ellenborough  faid  this  could  not  be  done, 
and'fhat  the  plaintiff  muft  fhape  his  cafe  in  the  moft  fa- 
Tourable  manner  he  could  from  theiirft;  or  the  con- 
fequence  would  be,  that  one  affault  beii^  complained 
of^^tbe.court  and  jury  might  beliept  waiting  till  twenty 

were 


i 
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Were  pnJved,  that  it  might  be  feen  which  of  them  did 
plaintiff  fhould  fded  and  rely  upon  as  the  befl:. 

The  plaintiff  had  a  verdid  with  i/.  damages^ 

Beft^  Serjeant,  spid  Andrews  for  the  plaintiff. 

Shepherd^  Serjeant,  for  the  defendant. 

[Auomief,  Mejmm  and  Burt^ 


Bricklakd  and  others,  assign££s  of  Mason,  k 

•ttnedijr.  BANKRUPT,  #1;.    NeWSOME,    LATE    aHERIFF    OP 

SURREV. 

To  fupport  a       \f  ONEY  had  and  received,   to  recover  the  prfcc 

commiffion  of        A~-l.       ^  ,  •       r    «     \       i^  \         • 

baokrupt,  where  01  certam  goods  or  the  bankrupt  taken  m  ezecu' 

t^^<^Li      tion  after  an  aft  of  bankruptcy. 

cicditbr,  there  . 

w  wm  fep^***"*  The  chief  queftion  which  arofe  was,  whether  there 
^i^^\t  ^x^^^  ^  fufEdent  petitioning  creditor's  debt  to  fiip- 
tain  an  aaion  at    port  the  commifSon. 

law  in  bit  own 
name.— There- 
fore one  of  two  BriMand  W2is  the  only  petitioning  creditor.'    Ta 

Joint  oMigeet  ii  '     *  " 

not  by  himreif  a  *  him  and  another  perfon  of  the  name  of  Duplock,  the 
ffediK^lgd^'^'  bankrupt  had  given  z  Joint  bond,  which  was  forfeited 
tbi  ob%or.         before  the  bankruptcy,  by  the  nonpayment  of  the 

money  for  which  it  was  meant  as  a  fecurity. 

Lord  Ellenborough  was  clearly  of  opinion  diat 
the  petitioning  creditor's  debt  was  infufficient  in  this 
cafe,  as. there  was  no  debt  due  from  the  bankrupt  to 

Brickland  alone;  and  as  there  ought  to  be  proper  par- 

• 
ties 
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des  as  petitioning  creditors,  who  could  by  themfelve^ 
maintain  an  a£tion  at  law  for  the  debt  relied  upon. 

It  was  agreed,  however,  that  there  fhould  be  a  ver- 
did  for  the  plainti£F,  with  leave  for  the  defendant  to 
move  to  enter  a  nonfuitr 


m 


In  Hilary  Term  following  the  cafe  was  argued  in  the 
Common  Pleas,  when  that  Court  agreeing  in  opinion 
with  the  Chief  Justice  of  K.  B.,  that  the  peti- 
tioning creditor's  debt  was  infuf&cient,  ordered  the 
verdift  to  be  fet  afide  and  a  nonfuit  to  be  entered. 

Be/ly  Serjeant,  zad'Lawes  for  the  plaindfis* 

Shepherd^  Serjeant,  and  Rurmington  for  the  de- 
fendant. 

[Atcomiet,  Itlppw  and  BtviUe,] 


But  a  fepara^e  cofflmifiion  may  be  taken  out  againft  on© 
of  ieveral  partners  on  the  petition  of  a  joint  creditor.  Crifpe 
V.  Perritt,  Willes,  467. 


tt  18  now  decide^  that  pro- 
cefs  cannot  be  lawfully  execut- 
ed in  Kenfington  Palace.  Win- 
ter V*  MlLlS  AMD  ANOTHER. 
SUtingt  after  Eajier  Term 
48  Geo.  III.  —  AAion  againft 
the  iheriff  of  Middlefex  for 
a  falfe  return  of  nulla  bona 
to  a  writ  oi  Ji.fa,  againft  the 
goods  of  H.  R.  H.  the  Duke 
of  Suffex.  Evidence  was  given 
that  bnween  the  iflving  and  the 


return  of  the  writ  there  were 
effedls  belonging  to  H.  R.  H. 
in  Kenfington  Palace ;  and  the 
queftion  was,  whether  the  Sheriff 
ought  to  have  entered  and  taken 
them  in  execution?  —  It  was 
admitted  tha^  his  prefent  Ma- 
jefty  had  never  perfonally  re- 
fided  there,  and  it  was  proved 
that  feveral  private  famihes, 
nowife  conne<6ked  with  the  royal 
houfehold    occupy  apartments 
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in  the  paUce^  by  permiflion  of 
the  Lmid,  Chamberlain.  -—  On 
the  other  hand>  it  appeared  that 
H.  M.  employs  a  houfekeeper 
and  gardeners  to  take  care  of 
the  houfe  and  grounds  ;  that 
divine  lervice  is  regularly  per- 
formed id  the  chapel  by  one  Ojf 
H.  M/s  chaplains ;    that  the 
ftate    apartments    which  were 
formerly  appropnated  to  the  im-  - 
mediate  perfonal  occupation  of 
the  fovereign»  are  ftill  kept  up, 
and  not  applied  to  any  other 
pur^fe ;  that  there  is  a  throne 
in  one  of  them,    and  that   in 
others  there  are  beds  (though 
not  in  a  fit  date  to  be  ufed,)  and 
aTaliiablccolledion  ofpidures^ 
H.  M.*8    property, — It  was 
contended  on  the  part  of  the 
plaintiff,     that     to    entitle    a 
palace  to  the  privilege  claimed 
in  tb^is  cafe,  it  mufl  be  the  per- 
lonal  refidence  of  the  fovereign, 
— -  For  the  defendant,  it  was 
argued,  that  a  virtual  refidence 
of  the  fovereign  by  his  officers 
and  fervants  was  fufficient.  — 
LordELLEHBOROUGHfaidythe 
(heriff  was  to  make  effedliialexe- 
cution ;  but  he  was  not  obliged 
to  incuracontemptor  to  commit 
an  offence  againft  the  King'^  pre- 
rogative .    He  had  the  authority 
of  Lord  Coke  for  faying,  that 
by  the  common  law  no  procefs 
ought  to  be  executed  within 
any  palace  where  the  King's 
royal  perfon  reildeth;   and  the 
only    queftion    was,    whether 
Kenfington  palace  was  a  royal 
refidence  ?   It  had  beeu'fo  once, 
and  at    what  particular  mo* 


m^ent  had  it  cefdied  to  be  (9I 
To  entitle  it  to  the  privily 
of  a  royal  refidence,  it  was  not 
neoeffary  that  the  King  flioiild 
fleep  or  fpend  much  of  his  time 
there.     If  he  kept  it  in  a  coo- 
di^9  tp  receive  him,  ihoaU  it 
be  his  pleafure  to  return  to- 
mocsow  and  live  there  with  hif^ 
family,  this  was  furrly  enough 
•to  prote^  it  againft  the  intnu 
$qn  of  (heri^Ps  officers.    From 
the  ftate  apartments  being  xe- 
ferved,    and   feveral  royal  do* 
meiHcs  being  Rationed  dxHit 
the  palace,  as  well  as  from  other 
ciicwnftanices,  it  dearly  appeu* 
ed  that  H.  M.  had  not  totaBf 
jquitted  it  a^<fi  place  of  lefidence, 
suid  that  he  muil  ffiU  be  ta^ 
pofed  to  have  the  ansmiu  rtvef 
tenJi.  Strong  reafons  might  be 
mentioned  -againft  allowing  kffl 
procefs  to  be  executed  in  a  place 
fo   circumf^anced.     Upon  the 
whole,    his   Lord&ip    wai  of 
opinion  that  Kenfington  paboe 
was  privileged  as  a  royal  refi- 
dence;  and  the  jury  found  for 
the  defendant.  —  In  T.  T.  kl 
lowing  a  rule  rifi  was  granted 
for  a  new  trial ;  againft  which 
caufe  was  (hewn  in  M  T.^iad 
which  was  difcharged  in  H.  T; 
the  court,  after  taking  time  to 
confider  living  unammpufly  d6> 
termined,  that  the   writ  codd 
not  have  be^n  UwtuUy  executed 
in  Kenfingt^n  palace,  and  thtf 
the  fheriff  had  therefore  prop«- 
ly  made  a  return  of  nuBa  hm* 
Fide  3  Infl.   141.   Eldertoo'i 
cafe,  2  Lord  Raym.  976. 

1  CASES 
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. CASES 

ARGUED  AND   RULED   AT 

.  NISI    P  RIUS 

IN  K.  B. 

At  the  Sittings  after  Michaelmas  Term^ 
49  Georgb  III.  i8o8* 

ADJOURNED  SITTINGS  AT  WESTMINSTER. 


GOODLAND  V.  BlEWITM.  Thurfdiy, 

Dec.  1. 

INDEBITATUS  affumpfit  for  goods  fold  and  de-  a  tento  of 

!•  ^         T\  Jr-  n  ^^  money  to  an 

uvered.-— P/(?^,  non  affumpfit  to  all  except  a/.  17^.,  agem  whoiiMd 
and  as  to  that  a  tender. — Replication^  that  the  plaintiff  ma!"itVgi^ 
fued  out  a  bill  of  Middlefex  in  this  aftion  on  the  4th  day  ".edhorbimfcif. 
of  November  laft,  and  that  no  tender  of  the  2L  1  ys. 
was  made  before  that  day. — Rejoinder ,  that  defendant 
tendered  this  fum  before  the  fuing  out  of  the  precept : 
whereupon  iffue  was  joined. 

Th^  goods  in  queftion  had  been  delivered  to 
the  defendant  by  one  Weft,  the  plaintiff's  fervant, 
who  was  authorifed  to  receive  payment  for  them; 
and  there  was  evidence,  that  in  the  end  of  Ofto- 

VoL.  I.  Kk  ber 
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ber  the  defendant  had  offered  to  pay  Weft  the  balance 
due,  at  the  fame  time  producing  the  money,  which  the 
latter  refufed  to  receive. 

Garrow  infifted  that  this  was  not  a  good  tender, 
and  that  the  money  ought  to  have  been  offered  to  the 
plaintiff"  himfelf. — ^But 

Per  Lord  Ellenborough. — A  tender  to  an  agent 
authorifed  to  recave  payment,  is  as  good  as  a  tender 
to  the  creditor  in  perfon. 

The  defendant  had  a  verdi£t« 


The  cafe  was  afterwards  brought  before  the  court ; 
but  the  dire£Hon  of  the  Chief  Justice  upon  this 
point  was  acquiefced  in. 

Garrow  and  Wigky  for  the  plaintiff! 
Pari  for  the  defendant. 

[Attomicf,  Gr9V€  and  AiMMut^,] 


The  demand  of  a  debt,  to  fequent demand; and iffuethexe* 

do  away  the  cffe^  of  a  tender,  upon.     The  demand  had  ben 

mufl  be  hj  fome  one  author-  made  by  the  clerk  to  the  plsp- 

ized  to  giTe  the  debtor  a  dif-  tifPs  attorney,  who  had  never 

charge.  feen  the  defendant  before  gong 

Coles  V.  Bell.     Sittings  after  upon  this  erand.   JLonl  Ellev- 

M.  T.  49  G.  III.  BoaouGu  held  the  demand  in. 

Declaration  for  goods  fold. —  fufficient ;   as  it  ought  to  have 

Plea,  tender.^  ReplicatioD|fub«  been   made   by   foaie   periba 

authorized 
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authorifcd  to  give  the  defendant  faid,  might  have  done: — The 
a  dlleharge.  A  demand  by  the  defendant  had  a  verdidt.—  Fide 
attorney  himfelf,  his  Lordfhip     Spybey  v.  Hide,  ante  181. 


Weleker  V.  Le  Pelletier. 


Same  day. 


nrHE  defendant,  bemg  fued  by  the  name  of  Louis  lu  defendant 

Le  Pelletier,  pleaded  in  abatement,  "  that  he  was   o"*A^y?^s*S' 
baptized  by  the  name  of  Louis  Augujle  Alexander^  ibitcmcnt,  that 
and  by  the  chriftian  name  of  Louis  Augujie  Alexander  by  the  name  of 
had  always  fince  his  baptifm  hitherto  been  called  and  pr^re*that  thit 
known."     Replication, ''  that  the  defendant  was  not   btrbrbaJuS, 
baptifed  by  the  name  of  Louis  Aurufle  Alexander^*  and  "n**  ".*>*  "?^ 

.rr         y  enough  for  him 

imie  thereupon.  to  Aew,  that  he 

hat  alwayt  been 
known  and  caJi« 

Gafelee^  for  the  defendant,  ftated,  that  from  his  «^  *»y  ^«  °*°** 
client  being  a  French  emigrant,  it  had  been  found 
impofTible  to  procure  any  dired  proof  of  his  baptifm ; 
but  lie  oflfered  to  adduce  the  following  evidence,  from 
which,  he  contended,it  muftbe  inferred  by  the  jury  that 
the  defendant  had  been  baptifed  by  the  name  of  Louis 
Augufte  Alexander,  i .  •  The  faft  that  he  was  always 
known  in  France  by  this  name  before  the  revolution 
in  that  country.  2.  A  commiflion  to  him  as  an  officer 
in  this  name  from  Louis  XVI.  3.  A  commiffion  to 
him  in  this  name  as  a  comet  in  the  Britifh  fervice  from 
George*  III.  4.  Letters  of  denization  to  him  in  this 
ixame  from  the  fame  fovereign. 

Lord  Ellenborough. — ^How  does  it  appear  from 
fuch  evidence,  that  the  defendant  was  ever  baptized 

K  k  2  at 
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4t  all  ?  If  it  had  been  proved,  that  he  was  carried  out 
to  church  when  an  infant,  for  the  purpofe  of  being 
baptifed,  and  that  ever  after  his  return  he  was  called 
by  a  particular  name,  there  would  have   been  fair 
ground  for  the  prefumption,  that  this  was  his  name  of 
baptifm.     But  without  fome  evidence  of  this  fort, 
how  do  I  knx)w  that  he  is  not    of  the  Jewifti  or  fome 
other  perfuafion  in  which  the  rite  of  baptifm  is  un- 
known ?  According  to  the  argument  for  the  defendant, 
I  muft  prefume  that  in  all  cafes  the  name  that  a  man 
goes  by  ^^as  given  him  by  baptifm.     This  prefumption 
^  would  not  unfrequently  be  againfl  the  faft.    There 
IS  an  inftance  commonly  given  in  the  books,  of  Sir 
Francis  Gaudy,  fo  called  by  his  name   of   confirtfrn- 
iion  (a).     If  this  plea  went  to  the  merits  of  the  adtion, 
I  fhould  be  difpofed  to  make  great  allowances  for  the 
difficulty  of  procuring  evidence  under  fuch  circum- 
ftances  in  fupport  of  it ;  but  it  is  quite  collateral  to  the 
juftice  of  the  plaintiflf's  demand,  and  deferves  no  fa- 
vour.    You  muft  therefore  go  farther,  and  give  fom^ 
evidence  of  the  baptifm. 


{a)  "  If  a  man  be  baptifed 
by  the  name  of  Thomas,  and 
after  at  his  confirmation  by  the 
bifhop  he  is  named  John,  he  may 
purchafe  by  tl  e  name  of  his 
confirmation.  A  nd  this  was  the 
cafe  of  Sir  Francis  Gaudie,  late 
chief  juftice  of  the  court  of 
common  pleas,  whofe  name  of 
baptifm  was  Thomas,  and  his 
name  of  confirmation  Francif  ; 


and  that  name  of  Francis,  by 
the  advice  of  all  the  judges,  is 
anno  36-  Hen.  8.  he  did  beait, 
and  after  ufed  in  all  his  par- 
chafes  and  grants.  And  thii 
doth  agree  with  our  ancieflt 
books,  where  it  is  bolden  that  a 
man  may  have  divers  name*  it 
divers  times,  but  not  dvKtt 
Orifiian  aamcBv"  Co*  Litt.  5.  >• 


C^lfel(c 
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Gafelce  obferved,  that  it  was  not  neceffary  for  the 
defendant  to  have  pleaded  that  l^e  was  baptifedhj  the 
name  of  Louis  Augufte  A  lexander  (^) ;  and  that  the 
fijbftance  of  the  iffue  might  be  confidered  to  be, 
whether  he  had  been  always  called  and  known  by 
that  name  ? 

Lord  Ellenborough.— As  the  defendant  has 
pleaded  (although  unnecefla  ily)  that  he  was  baptized 
by  a  particular  name,  he  is  bound  to  prove  this  alle- 
gation (r). 

The  plaintiff  had  a  verdift  with  nominal  damages, 
being  unprepared  with  any  evidence  of  his  demand. 

.    Garrow  and  Efpinajfc  for  the  plaintiff, 

Gafdce  for  the  defendant. 

[Attornics,  Pcpkin  and  Piuker?[ 


4*1 


(^)    Com.   Dig.  abatement 
F.  17. 

(f )  Vide  Walden  v.  Holman, 
I  Salk.  6,  where  defendant 
pleaded,  *♦  that  he  was  baptifed 
by  the  name  of  J.  et  per  nomen 
et  cognomen  de  J.  W.  femper, 
{£c.  cogmtus  et  vocatus  fuifl'et. 


abfque  hoc,  that  he  was  called  or 
known  by  the  name  and  fumame 
of  B.W.''  and  Holt,  C.  J.  faid 
**  that  the  traverfe  was  material, 
and  likeivtfe  the  inducement,  Cne 
m&y  have  a  nomen  and  cogno. 
men  that  never  was  baptifodi 
and  thoufands  in  fa(5l  have/' 


Kk,3 
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Fridajy  Dec.  2. 


O'Mealey  V.  Wilson  and  another* 


IfaBriti/hrub. 
je£t  vr>luntaiily 
Tcfidei  in  an 
enemy**  country 
•nd  carries  on 
commerce  chere, 
he  it  difquiiiliedi 
at  an  alien 
enemy,  to  foe 
in  our  courts  of 
juftice,  although 
naturalized  by  a 
neutral  ftate,  and 
ncog nixed  as  a 
ciiiaen  vf  that 
ftate  both  by  its 
diplomatic 
•genti  and   by 
the  enemy^t  go- 
ve  nment. 
Andfemb/e,  that 
if  a  neutral  vol- 
UDtatiJy  refides 
and  carriet  on  a 
commerce  in  an 
cnemy*s  country, 
be  ii  an  alien 
enemy  to  all 
civil  purpofes. 


j^CIRE  facias  againft  the  defendants  as  the  bail  of 
one  Newell  (^^). — ^Pleas,  i.  That  plaintiff  long  be- 
fore and  at  the  time  of  exhibiting  his  bill  againft  Newell, 
was  and  now  is  an  enemy  of  our  Lord  the  King,  in- 
habiting and  dwelling  within  the  realm  and  territory  of 
France,  and  within  the  allegiance  and  under  the  go- 
vernment of  the  perfons  exercifing   the  powers  of 
government  there,  and  that  a  public  and  open  war 
then  was,  and  from  thence  continually  hitherto  has 
been  and  now  is  carried  on  and  pi'ofecuted  by  the 
faid  perfons  fo  exercifing  the  powers  of  government 
in  France  againft  our  faid  Lord  the  King.     2.  That 
plaintiff  is  a  fubjeft  of  France,  and  refides  of  his  own 
free  will  and  pleafure  within  the  territory  of  France, 
and  carries  on  trade  and  commerce  as  fuch  fubjeft 
there.     3.  That  plaintiff  refides  in  France,  and  adheres 
to  the  perfons  exercifing  the  powers  of  government 
in  that  country.. 

It  appeared  that  Mr.  0*MeaIey  has  relided  in 
France  for  a  confiderable  number  of  years;  that 
he  at  prefent  lives  in  Paris  as  an  American  citizen  j 
that  he  is  recognized  as  fuch  by  the  American  Am- 
baffador  there  (i) ;   and  that  he  is  employed  in  p^^ 


{0)  f^iW<r  0*Mealey  V.  Newell, 
8  Eally364. 

(^)  The  certificate  of   the 
Arperi^n  Ambafiador  at  Parity 


that  the  plaintiff  is  a  citizen  of 
the  United  States,  was  offered 
in  eridence,  but  rejefted. 

renting 
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fenting  American  claims  to  the  French  government ; 
but  that  he  had  on  feveral  occafions  talked  of  Ireland 
as  his  country,  and  of  the  Irifli  as  his  countrymen. 

The  Attorney  General^  for  the  defendants,  con- 
tended  that  under  thefe  circumftances  the  plaintiff 
raoBi  clearly  be  coniidered  as  an  alien  enemy. 

Parky  contra,  infilled  that  he  was  to  be  looked 
upon  as  an  American  dtis^n,  who  being  a  neutral 
might  maintain  an  adion  in  our  courts,  though  living 
in  an  enemy's  country. 

Lord  Ellenborough. —  If  a  Britiih  fubjed  re- 
fides  in  an  enemy's  country  without  being  detained 
as  a  prifoner  of  war,  he  is  precluded  from  fuing  here. 
Nor  does  it  fignify  that  he  is  recognifed  as  a  citizen 
by  a  neutral  ftate.  He  cannot  throw  off  his  allegiance 
to  his  native  fovereign.  Therefore,  if  the  plaintiff 
is  an  Irifhman  by  birth,  and  now  voluntarily  refides 
^d  carries  on  trade  in  France,  the  defendants  are 
entitled  to  a  verdift  on  each  of  their  three  pleas.— 
[]His  Lordfhip  likewife  obferved  in  the  courfe  of  the 
trial,  that  if  the  plaintiff  was  domiciled  in  France,  the 
place  of  his  birth  was  immaterial ;  he  muft  be  con- 
sidered as  a  fubjeft  of  that  ftate  in  which  he  refides 
and  carries  on  commerce ;  and  doing  fo  in  a  country 
with  which  we  were  at  war,  to  all  civil  purpofes  he 
was  an  enemy]  (a). 


{a)  ^iVif  M^Conncll  V.  Hec-  De  Lunneville   v.   Phillips,  2 

tor,  5  B  &  P.  113.  —  Brandon  N.  R.   96.  —  Kenfington  v. 

V.  Nefbit,  6  T.  R.  2  j.  —  Caf-  Inglit,  8  Eaft,  273,  —  Vanbr)-- 

(eref  v*  Belli  8  T.  R.  166.  —  nen  v.  WilfoDi9  Eaft,  321. 

Kk4  Park 
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In  Scire  fseUt         Park  then  propofed  to  be  nonfuited. 

the  plaintiff*  miy 
be  nonfaitcd. 

The  Attorney  General  laid  he  remembered  no  in- 
ftance  in  which  a  nonfuit  had  been  allowed  mfcire 
facias. 

Lord  Ellenborough. — ^I  have  no  doubt  that  there 
may.  At  any  period  when  the  plaintiflf  is  demanda- 
ble,  if  he  does  not  appear,  there  fliall  be  judgment  of 
nonfuit  againft  him,  uhlefs  there  be  fomething  on  the 
record  inconfiftent  with  fuch  a  judgment.  Nothing 
of  that  fort  appears  in  this  cafe  to  prevent  the  'plaintiff 
from  abandoning  his  fuit  when  he  is  called  to  hear  the 
verdid. 

Plaintiff  nonfuited  (a). 

Park  and  Pamther  for  the  plaintiff. 


The  Attorney  General  and  Scarlett  for  the  defend- 
ant« 

[Attornies,  Druee  and  Smith  J] 


{a)  Fide  Paxton  v.  Sir  Home  Popham,  lo  Eaft,  366.     Hai^jsg 
V.  Spiccr,  flii/tf  327. 


C0T£S 
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Cotes  v.  Davis.  ^         Same  day. 

A  CTION  by  the  indorfee  againft  the  maker  of  a   if  1  promiabry 
promiflbry  note  for  24/.  17^.,  papble  to  ^*  Mrs.   J^)lbieto*i*inir. 
Carter  or  order.**  and  indorfed  by  her  in  the  name  of  |;j«<»  womtn,  Md 

'  ^  ihe  lodortet  it  for 

***  M.  Carter.**  vaioc  in  her  own 

name,  and  the 
maker  afterwardi 

Evidence  was  given  of  the  hand-writing  of  the  Tt^inan^^roa 
maker,  and  of  the  payee,  who  was  proved  to  pafs  in  the  S^'UldJ^  it^ 
world  by  the  name  of  Mrs.  Carter.     It  likewifeap-   ^^wbcprefmncd, 

i»  1  i«Trtt«  ii_i  r       that  the  nominal 

peared,  that  the  plamtitt  had  given  a  valuable  conli-  payee  had  aoibo. 

deration  for  the  note ;  that  when  it  was  prefented  for  hufl,i2"to''u, 

payment  by  a  notary,  with  the  indorfement  upon  it,  the  f„  jhaffora** 

defendant  faid,  it  fliould  be  paid  in  a  few  days ;  and  that  and  the  iodorfe. 

he  afterwards  afked  for  further  time  when  the  adion  was  A^tnd  <s  vtm!!l 

commenced  and  the  declaration  had  been  delivered.        n<It?btb?pUi^ 

tiff. 

GarroWj  for  the  defendant,  offered  to  prove 
that  Mrs.  Carter,  the  payee,  was  the  wife  of  a  man  of 
the  name  of  Cole,  who  was  ftill  alive ;  and  contended, 
that  if  this  fad  was  eflabliflied,  the  plaintiff  muft  be 
nonfuited.  It  had  been  decided,  that  no  title  to  a  bill 
of  exchange  or  promiffory  note  could  be  made  through 
the  indorfement  of  a  feme  covert ;  and  what  the  de* 
fendant  faid  after  the  bill  had  become  due,  mull  be 
immaterial,  if  he  was  not  previoudy  liable. 

.  Lord  ELLENBORQUfOH. — ^The  hufband  may  autho- 
rize  the  wife  to  indorfe  bills  of  exchange  or  promiffory 
notes,  as  his  agent ;  and,  after  the  acknowledgments 

7  and 
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and  prbmifes  of  the  defendant  in  this  cafe^  it  may  rea* 
fonably  be  prefumed  againft  him,  that  Mrs.  Carter  had 
authority  from  her  hufband  to  indorfe  the  note  in 
queftion. 

Garrow. — ^But  in  that  cafe,  the  indorfetnetit  ought 
to  have  been  in  the  name  of  the  hufband. 

Lord  Ellenborough. — ^We  may  fairly  carry  the 
prefumption  one  ftep  farther,  and  prefume,  that  the 
hufband  authorized  her  to  indorfe  notes  in  the  name 
by  which  fhe  herfelf  pafled  in  the  world.  The  de- 
fendant is  now  eflopped  from  contefling  her  authority 
iFor  this  indorfement. 

Verdia  for  the  plaintiff* 

The  Attorney  General  and  Hammond  for  the  plaintiff. 
Garrow  for  the  defendant. 

[Attoroiet,  Cren^vtU  9n6  A'xMr.J 


Vtdc  Barlow  tt.,  Biihop,    i  no  intettft  pafled  by  her  inddrfc- 

Eaft)  432,  where  a  promiflbry  ment  in  her  own  name  to  the 

note  being  given  by  the  defend*  plaintiff.  But  there^  the  delM- 

amt  to  a  married  woman,  whom  ant  had  made  no  promife  to  the 

he  knew  to  be  fuch,  with  intent  indorfee  after  the  indorfement.— 

that  (he  (honld  indorfe  it  to  the  Extept  in  thb  inftance  of  afefde 

plaintiff  in  p&yment  of  a  debt  tovert^  it  r%  no  ddebce  to  aa  ic- 

which  (he  had  c6iitni£ledto  him  tsoa  on  a  biU  or  nbtic,  that  tk 

in  the  courfe  of  carrying  on  a  plaintiff  derives  title    throng^ 

trade  on  her  own  account  by  the  one  who  would  not  himfelf  have 
tonfent  of  hisr  fadband, — it  tras*  been  liable  tip6ki  it.     Taykn'  v. 

held,  that  the  property  in  this  Croketv  4  £fp*  Cai^  ill7«  Wj 

note  vefted  in  the  huiband  hj  v^  Lane>  2  Atk.  1 8a* 
the  delivery  to  the  wife,  and  that 

""  SCH0HDL£& 
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SCHONDLER  AND  ANOTHER,    ASSIGNEES  OF  DaVIS,     Monday,  Dec 

A  BANKRUPT,  V.  WaCE. 

A/f  ONEY  had  and  received  to  the  ufe  of  the  plain-   a  policy  of  ir^ 
^^^  tiffs  as  affignees.-.Plea,  the  general  iffue.  faTankrfpt* 

>>  upon  hit  own 

t)avis,  before  his  bankruptcy,  had  effefted  a  policy  prembm/pXi 

of  infurance  upon  his  own  life  with  the  Amicable  In-  ^^'^gf  SS* 

furance  Society.     This  he  did  not  deliver  up,  or  dif-  ^  apparent  va- 

cover  to  the  commiffioners  or  his  affignees.     At  the  »t  the  tii^*of 

time  of  his  laft  examination,  there  were  five  quarters  ^'n^J^nkho^^^^* 

of  the  premium  in  arrear ;  and  unlefs  thefe  had  been  Jl^'T  .*'*  *®'*^- , 

*  ^  ,     '  ^  (fiBrable  aurean  of 

very  foon  paid,  the  policy  would  have  been  forfeited,  premium  then 

By  the  rules  of  the  Amicable  Society,  fuch  policies  and  if,  iniiead  of 

being  affignable,  Davis  offered  to  affign  this  policy  tTpZTonh''tf^ 

to  one  Gardiner  for  the  1 6th  part  of  a  lottery  ticket.  ^'?''  **.*  '"'^^'y 

^        ^  ^       J  affigns  It  to  ano. 

This  offer  was  accepted,  and  Gardiner  having  paid  up  '*»cr  perfon,  who 

the  arrears,  affigned  the  policy  for  a  valuable  confi-  of  the  premium, 

deration  to  the  defendant.     Davis  dying  immediately  de«h  Tth^ 

after,  at  the  age  of  40,  the  defendant  received  the  ^^•."'^^pJ  «^; 

'  ,0  /    '  ,       ^  ceivea  the  fum 

fum  for  which  the  policy  upon  his  life  had  been  ef-   'nfored,  this 

r   o     1  fo»n>  dedudliog 

teCted.  theamnunc  of 

the  arrears  fo 

>  Tark^  for  the  affignees,  contended,  that  this  was   cowed  by  tiie  * 
clearly  money  had  and  received  to  their  ufe.     By  ftat.    n^T/a'd"^ 
5  Geo.  2.  c.  30.  §  I.  the  banl^rupt  was  bound  to  have   ^^^^^^  ^^^^^^ 
difclofed  and  delivered  up  the  policy  for  the  benefit  of 
his  creditors  {a)  ;  and  though  he  bad  failed  to  do  fo, 
it  paffed  under  the  affignment  as  part  of  his  effefts. 

(^j)  The  words  of  the  ilatute  may  expc6l,  any  profit,  poflibili- 

are — '*  all  fuch  eflfefts,  of  which  ty  of  profit,  benefit  or  advantage 

the  party  was  pofFeffed  or  inter-  whatfoever.'^ 
rfted  in,  or  whereby  he  hath  or 

Carro%¥ 
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GarroWj  on  the  other  fide,  made  two  points,  ift, 
that  the  policy  upon  the  bankrupt's  life  was  a  thing 
which  from  its  nature  could  not  pafs  to  the  afCgnees, 
as  they  had  no  fund  from  which  they  could  have  paid 
the  premium ;  and  adiy,  that  they  had  abandoned 
their  claim  to  it,  by  not  paying  the  arrears,  or  inter- 
fering till  the  bankrupt's  death. 

Lord  Ellenborough. — ^This  was  a  poffibility  of 
benefit,  to  which  the  affignetes  were  entitled  as  part  of 
the  eflfefls  of  the  bankrupt.  Nor  can  they  be  confi- 
dered  as  having  abandoned  their  right  to  it,  when  its 
exiftence  had  never  been  notified  to  them,  I  think, 
however,  the  defendant  has  a  right  to  deduft  fo  much 
as  the  plaintiffs  muft  have  laid  out  in  the  payment  of 
arrears,  &c.,  had  the  policy  been  regularly  delivered 
up  by  the  bankrupt. 

Verdia  accordingly. 

Park  and  Effmajfs  for  the  plamtifR 
Garrow  for  the  defendant. 

[Attornies,  Ovttn  ind  W^ild.\ 


However,  the   pojtbtlity,  to  Moth  v.  Frome,  Ambler,  394. 

pafs  under  the  commiflion^  mufl  Dommet  tj.  Bedford^  6  T.  R» 

be  fuch  as  the  bankrupt  hhnfelf  684. 
could  have  afHgned  or  releafed. 


Elias 
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Eli  AS  Moss  v.  Smith,  Es2-  and  another,  late   ThurWty, 
'      Sheriff  OF  Middlesex.  December?. 


A  CTION  for  a  fklfe  return  of  nulla  bona  to  a  writ  of  to  rapport  a 

/.  fa.  againft  the  goods  of  one  David  Mofs.— The  sTSrit  u 

defence  was,  that  before  the  delivery  of  the  writ  to  the  ?*"  "f*'^I 

oi_      'rr     T\      •  1    \/r    r     t      t  •        t  r^       n  fincc  the  paffing 

Sheriff,  Cavid  Mofs  had  committed  an  act  of  bank-  ©f  ftat.  46  c.  3. 
ruptcy,  on  which  a  commiffion  was  afterwards  fued  mucf  RimUiy'V 
out  againft  him.  SSila  b.« 'bi 

a  good  petition- 
ing creditor*! 

On  the  8th  of  December  1 807,  D.  M.  who  was  <iebt  fobfifting 
proved  to  be  a  trader,  departed  from  his  houfe,  leav-  bankruptcy  wL 
ing  no  direflions  where  he  was  to  be  found,  and  never  ulTMt^^fficjw 
returned  to  it  afterwards.     The  petitioning  creditor's  ^}»»t  the  peti- 
debt  was  for  goods  fold  upon  a  credit  which  did  not  debt  accrued  be. 
expire  till  the  nth  of  December.     On  the  25th  of  out*of*^e^com. 
the  fame  month,  feveral  of  D.  M.'s  creditors  called  at  "**®«'''. 
his  houfe  for  payment  of  their  debts.     On  the  29th, 
his  goods  were  feized  by  the  Sheriff  under  the ^.  fa.  ; 
but  the  execution  was  withdrawn  upon  notice  of  the 
bankruptcy. 


Lord  Ellenborough  fald  the  commiflion  could 
not  be  fupported,  as  there  was  no  debt  due  to  the 
petitioning  creditor  when  the  a£t  of  bankruptcy  was 
committed. 


Marryat 
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Marryttt  contended,  that  this  was  cured  by  the 
'   5th  fedionof  Sir  Samuel  Romilly's  a£b,  46  G.  3.  c. 

'  Lord  Ellenborough. — ^This  is  not  a  cafe  protect- 
ed  by  that  fedion,  the  objeQ;  of  which  was  to  proteft 
commiffions  which  have  been  regularly  fued  out,  from 
being  defeated  by  an  aft  of  bankruptcy  committed 
prior  to  the  contracting  of  the  petitioning  ci:edjtor's 
debt.  But  in  the  prefent  cafe,  the  commiiiion  was  not 
regularly  fued  out,  as  there  was  no  legal  fubfifting  pe- 
titioning creditor's  debt  at  the  time  of  committing  the 
aft  of  bankruptcy  upon  which  the  commiffion  iifued. 

The  plaintiflF  had  a  verdid. 


In  the  enfumg  term,  Marryat  moved  for  a  rule  to 
fliew  caufe  why  there  fhould  not  be  a  new  trial,  and 
ftrenuoufly  infifted,  that  by  46  Geo.  3.  c.  135.  the 
commiiHon  was  not  avoided  or  defeated  by  reafon  of 


(j)  Which  provides,  "  that  tor  had  not  any  notice  of  fuch 
no  commiiiion  of  bankrupt  that  a6i  of  bankruptcy  at  the  time 
ihall  be  thereafter  iifued,  (hall  be  when  the  debt  to  him  was  con- 
avoided  or  defeated  by  reafon  of  trailed  ;  but  that  fuch  commif- 
any  a^  of  bankruptcy  having  Hon  of  bankrupt,  and  all  the  pro- 
been  committed  by  the  perfon  or  ceedings  under  the  fame,  ^aH 
any  of  the  perfons  againfl  whom  be  vahd  and  efire(^ual  to  all  in- 
fuch  commiflion  (hall  have  iffu-  tents  and  purpofes,  notwitb- 
ed,  prior  to  the  contraAing  the  Handing  that  fuch  prior  ad  or 
debt  of  the  creditor  or  any  of  afts  of  bankruptcy  (hall  hate 
the  creditors  upon  whofe  peti-  been  committed  by  fuch  baak- 
tion  fuch  commiffion  (hall  have  rupt.'' 
iffued,  if  fuch  petitioning'credi* 

the 
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the  ad  <^  bankruptcy  haTing  been  committed  prior  to 
the  petitioning  creditor's  debt  becoming  due,  tiie  in- 
tention of  the  ftatute  being,  to  render  it  immaterial  in 
'what  order  the  ad  of  bankruptcy  and  the  petitioning 
creditor's  debt  arofe,  fo  that  both  were  perfed  at  the 
date  of  the  commiifion. — But  upon  this  point,  the 
Court  were  unanimoufly  againil  him. 

Lord  Elleksorough  iaid,  the  grievance  which 
die  ftatute  meant  to  remedy,  was  the  pradice  of  up- 
fetting  commiflions  of  bankrupt  by  unexpededly  prov- 
ii^  an  ad  of  bankruptcy  prior  to  that  relied  upon 
on  the  part  of  the  affignees,  as  had  happened  fo  re- 
peatedly in  Steel's  bankruptcy,  and  in  other  inflances. 
Such  was  certainly  the  intendon  of  thofe  who  fup- 
ported  the  bill  when  it  pafled  through  parliament, 
and  this  was  the  natund  conftrudion  of  the  daufe  in 
queftion.  Could  it  be  contended,  then,  that  by  a 
fort  of  fide  wind,  a  new  clais  of  petidoning  creditor's 
debts  was  eftabiiihed,  and  the  bankrupt  law  fo  mate- 
rially altered  ? 

The  Attorney  General  and  Comyn  for  the  plaintifi; 

Garrow  and  Marrjat  for  the  defendant. 

0 

[Attomies,  Howard  and  BtlL] 


The  notice  6f  iofolvency  OD^en*  two  months  before  the  date  of 

tioned  in  the  provifo  to  ^  i .  of  the  commiiliooy  void  as  formerly* 

the  above  ftatute,  which  rendera  means  notice  of  a  general  inabi- 

contrail  and  tranfa£lions  with  iity  in  the  bankrupt  to  difchargc 

the  bankrupt  after  an   a^  of  his  engagements^ — not    merely 

bankruptcy,  though  more  thaa  notice  of  fuch  a  circumftance  as 

C  hzj 
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his  being  fo  much  prefled  for 
money  at  to  be  obliged  to  renew 
his  bills. 

Anonymous, — Sittings  in  Tr. 
▼ac.  1808.  Plaintiff  declared  as 
indorfee  of  a  i)ill  of  exchange 
drawn  by  J.  S.  payable  to 
his  own  order.  The  defence 
wasy  that  J.  S.  had  committed 
an  zdi  of  bankruptcy  before 
the  indorfement*  In  anfwer  to 
this,  the  plaintiff  relied  upon 
Sir  S.  Romilly'sady  46  Geo. 
3.  c.  135.  5  I. ;  whereby  it  is 
enadedy  *^  that  all  contrads  and 
tranfafUons  by  and  with  any 
bankrupt,  bond  Jide  made  or  en- 
tered into  more  than  two  calen- 
dar months  before  the  date  of  the 
commiifion,  (hally  notwithftand- 
ing  any  prior  a£t  of  bankruptcy 
committed  by  fuch  bankrupt,  be 
good  ;  provided  the  perfon  fo 
dealing  with  fuch  bankrupt  had 
not  at  the  time  notice  of  any  prior 
adl  of  bankruptcy  having  been 
committed  by  fuch  bankrupt,  or 
that  he  tvas  infolventy  or  had  flop- 
ped payment."  It  was  contend- 
ed on  the  part  of  the  defendant, 
that  the  plaintiff,  at  the  time 
when  the  indorfcment  was  made, 


had  notice  that  J.  S.  was  tufil* 
vent.    The  fa6i  was,  that  before 
then,  J.  S.  had  renewed  his  bills, 
with  the  plaintiff,  and  that  the 
biU  in  queilion  was  given  in  ex« 
change  for  others,  which  J.  S« 
could  not  (atisfy  when  due.— 
But     Lord     £llenborougm 
held,  that  the  infolvency  men- 
tioned in  ),he  ftatute  muft  meaa 
a  general  inability  in  the  bank- 
rupt to  anfwer  his  engagements, 
which  was  not   to  be  inferred 
from  his  renewing  bills  of  ex- 
change in  a  particular  infkance  % 
-«and  the  plaintiff  had  a  verdid. 
AT.  In  this  cafe,  the  bill  was 
delivered  to  the  indorfee,  with 
the   intent   of  traosfening  the 
property  in  it  to  him,  more  tfaaa 
two  months  before  the  commif- 
fion  ;  but  the  indoriement  was 
not  in  effe6l  written  upon  it  till 
within  the  two  months.  — Lord 
Ellenborough  held,  that  the 
writing  of  the  indorfement  bad 
reference  to  the  delivery  of  the 
bill  {a)y  and  that  the  cafe  wn 
clearly  within  the  ftatute. 

(«)  Sffitb  V.  Pickering,  Peak.  CaC 
50*  Lempriere  v.  PaCey,  t  T.  K. 
485.     WdlUce  «.  Har^acre,  mU  46. 


Baxl* 
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^^. f^J(i0^4JJ^^  /dfJlf^^/fS 


Baker  v.  Bolton  and  others.  stot  day. 

'puis  was  an  aftion  againfl  the  defendants  as  pro-  in  *n  action  fot 

prietors  of  a  ftage  coach,  on  the  top  of  which  the  whereby  the 

plaintiff  and  his  late  wife  were  travelling  from  Portf-  Jl!'5"l!|iied,  iheti 

mouth  to  London,  when  it  was  overturned ;  whereby  "^^^  Hama^i^for 

the  plaintiff  himfelf  was  much  bruifed,  and  his  wife  thciofsof  her 

was  fo  feverely  hurt,  that  fhedied  about  a  month  after  mental'  faflFer. 

in  an  hofpital.     The  declaradon,  befides  other  fpecial  coinr«fr«  t*he 

damage,  ftated,  that  "  by  means  of  the  premifes,  the  J".^^"^  ®^  '^ 
plaintiff  had  wholly  loft,  and  been  deprived  of  the* 
comfort,  fcllowfhip  and  afTiftance  of  his  faid  wife,  wd 
had  from  thence  hitherto  fuffered  and  undergone  great 
grief,  vexadon  and  anguifh  of  mind.'* 

^  It  appeared  that  the  plaintiff  was  much  attached  to 
his  deceafed  wife,  and  tliat  being  a  publican,  (lie  had 
been  of  great  ufe  to  him  in  conduding  his  bufmefs. 
—But, 

Lord  Ellenborouoh  faid,  the  jury  could  only 
take  into  confideration  the  bruifes  which  the  plaintiff 
had  himfelf  fuftained,  and  the  lofs  of  his  wife's  fociety 
and  the  diftrefs  of  mind  he  had  fuffered  on  her  ac- 
count, from  the  time  of  the  accident  till  the  moment  of 
her  diffolution.  In  a  civil  court,  the  death  of  a  human 
being  could  not  be  complained  of  as  an  injjury ; 
and  in  this  cafe  the  damages  as  to  the  plaintiff's  wife 
inuft  flop  with  the  period  of  her  exiftenc^. 

Vol.  I.  L I  Vijrdia 
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Verdlft  for  the  plaintiff,  with  i  oo/.  damage^;/ 

» 

Park  and  Marry  at  for  the  plaintiff. 
The  Attorney  General  for  the  defendant. 

pAttonUM,  Mattiewf  and  Bttil'\] 


Q;  If  the  wife  be  killed  on  tfae  fpM,  ii  thk  t«  be  co&fiderel' 
Jsnnmm  ahfqut  injuria  ? 


ThurfdajTt 
November  S. 

An  indidment 
for  obtiining. 
moocjf  by  faife 
pretcncet  ftated, 
chat  the  de(eii- 
i4int  ^tend- 
td  ke  knifa\d  a 
fmm  ofiMfuy  in* 
Utb*  Bankef 
Em^Uwd*    It  ap- 
peared that  he 
laid  generallji 
the  wiotuff  had 
htrnfrndrnf  tkt 
Bank9fBm%fMd. 
Held  to  be  a  ^cai 
variance. 


Rex  v.  Plestow. 

HTHIS  was  an  indictment  for  obtaining  nioney  by 
falfe  pretences. — The  indiftment  charged,  tbt 
the  defendant  **  did  fraudulently  produce  to  one  VL 
Bldme,  (the  fjud  M.  Blome  being  then  and  there  the 
clerk  and  fervant  of  R.  M.  &c.)  certain,  to  \)irit,  fix 
papers,  partly  written  and  partly  printed,  each. of 
which  fsdd  papers  purported  and  contained  therein, 
that  a  bank  certificate  of  the  payment  of  a  certain 
ium  of  money  therein  mentioned  into  the  Bank  of 
Engltod,  had  been  delivered  into  the  office  for  re- 
ceiving certificates  of  payment  of  tlie  duties  on  divi* 
dends,  annuities,  &c.,  which  faid  feveral  fums  of 
tnoney  amounted  together  to  a  large  fum  of  money^ 
to  wit,  the  fum  of  1 06/.  j  and  did  then  and  there 
fclfely,. unlawfully,  knowmgly  and defigtiedly,  fraudn-' 

lehdi 
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lentfy  and  ^^mk^Iy  pr^ehd  M  ti»  faiA  M.  jMofdej  ^ 

(^he  £ud  M.  Btcfue  then  and  th^re  bfflig  luch  clcrki 

attd'iervam  as aforeiaid,)  #it^  hi  tke^fa^^^d^fimdaM 

had  paid  the  /aid  laji  mentioned  fvm  $f  wiBney^'i^fk^ 

Bank  of  England  ;  whereas,  in  truth  and  in  fa^l,  the 

&d  defenckot  had  not  paod  into  the  Bank  of  England 

the  faid  lafl  mentioned  fum  of  mone);,  nor  any  pari 

thereof,  as  the  faid  defendant  did  then  and  there 

falfely   pretend^;  ^-^ by  means  of  whiich  faid    &lfe 

pretence,   defendant   obtained   106/.   of  the  monies 

of  the  faid  R J  M.  &c,  with  mtent  to  defraud  them 

of  the  fame.** 

Blome  beiitg  called,  fwore  that  the  defendant  faid  to 
him  upon  the  occafion  referred  to  in  the  indiflment, 
**  The  money  has  been  paid  at  the  Bank,**  not  that  he 
bad  paid  it. 

Lord  Ellenbo ROUGH  intimated  an  opinion,  that 
'this  was  a  fatal  variance. 


The  Attorney  General^  for  the  profecution,  contend- 
ed, that  the  evidence  agreed  in  fubftance  with  the  in- 
di&ment,  and  that  it  (hould  be  left  to  the  jury  to  fay 
whether  the  falfe  pretence  was  fuiEciently  fubftantiat- 
ed.  He  begged,  that  at  any  rate  the  point  might  be 
faved. 

ff 

Lord  Ellenborough.— In  an  indlftment  for  ob- 
taining money  by  falfe  pretences,  the  pretences  mufl 
be  diftindly  fet  out  (a),  and  at  the  trial  they  muft  be 


•   K      » 


(j)  Rex  V.  Mafon,  2  T.  R.  581. 

L  1  2  '         proved 
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proved  as  laid.  An  aflertion  that  money  had  been 
paid  into  the  Bank,  is  very  different  from  an.  afTerddn 
that  it  had  been  paid  iftto  the  Bank  by  a  particular  in- 
dividual.    The  defendant  mufl  be  acquittec^ 

The  Attorney  General j  Garrow^  Abbott  and  Ricih 
ardfon  for  the  profecution. 

Gumey  and  Alley  for  the  defendant. 

[Attotniet,  tteg^iU  and  Humfbrtfi.^ 


FUt  Eaft,  P.  C.  Ch.  xviu.-J  13. 


ADpURNED 
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ADJOURNED  SITTINGS  IN  LONDON. 


CovELL  V.  Laming.  s.(«rd.y, 

Deceoibcar  lo. 

nrRESPASS  for  running  defendant's  fhip  againft   if  the  owner  of  • 
plaintiff's  in  the  river  Thames. — ^Plea,  not  guilty.  Si^on^b^Ld*"' 

and  ftandiog  at 

It  appeared,  that  when  die  accident  happened,  the  teotiooaiiy  miM 
defendant  was  himfelf  on  board  of  his  fhip,  and  flood  oSc^'rp,f^ 
at  the  helm ;  but  there  was  evidence  ^o  fhew,  that  he  "°f^ent  ^he 
wifhed  to  fleer  clear  of  the  plaintiff,  and  that  if  he  was   w«ne<*y»«'^^> 
to  blame  for  what  had  happened,  it  was  only  through 
ignorance  and  unfkilfulnefs. 

The  Attorney  General  contended,  that  the  adioa 
could  not  be  fupported,  unlefs  the  jury  fhould  believe 
that  the  defendant  intended  to  run  his  veffel  againft 
the  plaintiff's,  and  wilfully  did  the  aft  complained  o£ 
It  is  a  principle,  that  where  trefpafs  would  lie  againfl 
the  fer\'ant,  cafe  will  not  lie  againfl  the  matter.  The 
converfe  of  the  propofition  is  equally  true,  that  where 
cafe  would  lie  againfl  the  mafler,  trefpafs  ^lU  not  lie 
againft  the  fervaht.  But  if  a  fervant,  afting  as  captain 
of  a  fhip,  fhould,  through  negligence  or  ignorance,  run 
her  againft  another  fhip,  the  owner  would  be  liable  to 
aji  aftion  on  the  cafe  ;  therefore,  this  gould  not  be 
trt/pafs  in  the  fervant.     And,  to  conflitute  a  trefpafs, 

L  1  3  according 


^9*  CASES  AT  NISI  PRIUS, 

according  to  no  criterion  that  has  ever  been  fuggefted^ 
does  it  fignify  any  thing,  whether  the  party  be  a  maf- 
ter  or  a  fervant.  Thus  it  is  wilfulne/s  alone  that  can 
determine  the  nature  of  the  a£fc.  The  cafe  of  Leame 
V.  Bray  (a^  feemed  to  eflablifh  the  diilindion,  that 
where  the  injury  is  immediate  from  a  forcible  ad  of 
the  defendant,  the  remedy  is  trefpafs,  and  that  cafe  is 
never  proper  except  where  the  injury  is  confequential ; 
but  the  dodrine^there  laiid  down,  had  been  (ince  much 
doubted  by  the  Court  of  Common  Pleas  (*). 


Lord  £LL£KfiosiouGH.*-4  know  there  is  a  ^- 
ference  of  opinion  upon  this  fubjeQ.  I  have  had 
ihuch  communication  concerning  it  wifli  thofe  wSom 
I  re^)ed.  very  highly ;  but  I  confefs,  I  have  not  been 
able  to  perceive  the  grounds  of  their  difficulties.  Mf 
own  o{»nion  has  always  been  uniform.  Whether  tte 
injiuy  complained  of  arifes  diredly,  or  follows  confe- 
quentially,  from  the  aft  of  the  defendant,— -I  confide 
as  the  only  juft  and  intelligible  criterion  of  trefpafs 
and  cafe.  If,  in  the  dark,  I  ignorantly  ride  agamfl 
another  man  on  horfeback,  this  is  undoubtedly  tret 
pafs,  although  I  was  not  aware  of  his  prefence  till  ve 
came  into  contaft.  It  makes  no  difference  that  here 
the  parties  were  failing  on  fhip  board.  The  defendant 
was  at  the  helm,  "and  guided  the  motions  of  his  velTel. 
The  winds  and  the  waves  were  bnly  inftrumental  in 
carrying  her  along  m  the  direftion  which  he  commu- 
nicated.   The  force,  therefore,  proceeded  from  himi 


irf«i 


(<{)  3  Eaft,  593,  (*)  Rogcn  v.  Imbkton,  z  N.  R.  J19. 

and 
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^d  the  injury  which  the  plaiotiflF  'fuftainsd  was  the 
immediate  effeft  of  that  force. 

*  »  • 

The  plaintiff  had  a  verdid^ 

■Carrowy  Park  and  Marryat  for  the  plaintiff. 

The  Attorney  General  and  Pitcairn  for  the   de^- 
fendant. 


[AtCDTBifs^Ctf^and  Bantet.l 
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In  Huggett  9.  Monl:gonieiyy  fel  when  the  accident  happened, 

2  N.  R.  446$  the  court  of  C.  P.  which  diftinguifhed  the  cafe  from 

held,  that  if  a  fhip,  while  the  Leame  v.  Bray  ;  but  they  again 

«wner  is  on  board,  runs  againft  queftioned  the  authority  of  that 

another,  by  the  negligence  of  decifion.       Vide  Day   v.   Ed- 

thepiloc,tiiefpafiwillnotlie,and  wards,  5  T«  R.  648.     Savignac 

jjie  only  remedy  is  an  aftion  on  v.  Roome,  6  T.  R.  125.     Ogle 

the  cafe.    They  laid  confiderable  v.  Barnes,  8  T.  R.  188.     Mac- 

ftrtis  upon  the  circumftance  that  M^uhis  v.  Cricket,  i  Eaft,  ic6. 

^he  defendant,  though  on  board,^  Morky  v.  Gainsfordj  2  H.  BL 

)tiad  not  the  direftion  of  the  vef-  .^42. 


■  I 


ISRA£L   p.   ISRA£^«  Friday,  Dec. 

A  SSXJMPSrr  for  money  lent,  and  an  account  (lat-  a  writtw  piper 

^^       1         Tki  1  '1  •fc  containing  a  bare 

ed. — ^rlea,  the  general  imie*  acknowiedgmenc 

ofadebt,!t,0Md 
evidence  uader 

It  appeared,  that  in  July  laft,  a  fettlement  of  ac-  ^^^^S^j|^^„t 

founts  took  plj^e  between  the  porfies,  when  the  de*  «  a«bp* 

L  I  4  fendantj 
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fcndant,  who  is  fon  to  the  plaintiff,  gave  him  an  un- 
ftainped  flip  of  paper,  with  the  following  words  writ- 
ten upon  it  in  his  own  hand : — "  I  owe  my  father  four 
hundred  and  feventy  pounds.  Jas.  JfraeL*^  This 
was  now  ofi'ered  in  evidence  as  proof  of  a  debt  to  that 
amount. 

The  Attorney  General  objefted,  that  it  was  to  be 
confidered  either  as  a  promifTory  note,  or  a  receipt, 
and  that  in  neither  cafe  was  it  receivable  without  a 
{lamp. 

Garrow  and  Law^s^  on  the  other  fide,  contended 
that  it  was  merely  an  acknowledgment  by  the  de- 
fendant, that  upon  a  fettlement  of  accounts,  fuch  a 
balance  was  due  to  the  plaintiff;  and  they  cited  the 
cafe  of  Fijl^er  v.  LeJJie^  i  Efp,  N.  P.  Caf.  426,  ia 
tvhich  it  had  been  held  by  Eyre,  C.  J.,  that  an  I.  O.  U. 
was  good  evidence  under  the  money  counts,  without 
a  Hump. 

Lord  Eli.enborough. — I  entertained  fome  doubts 
whether  this  paper  ought  not  to  have  been  flamped  as 
a  promiflbry  note  j  but  upon  the  authority  of  that  cafe, 
I  will  receive  it  in  evidence  though  unftamped. 

Jhe  plaintiff  had  a  verdift. 

Garrow  and  Lowes  for  the  plaintiff. 


The  Attorney  General  for  the  defendant^ 

[4t((WC<j  fTitiWHfm  lad  Barr'u,} 


la 
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Tn  Grey  v,  Harris,  C.  P.  Sit-  received  in  evidence  without  a 

tings  after  £   T.   i8co.  Lord  ftamp,  being  a  promiflbry  note^ 

Eldon,  C.  J.  is  faid  to  have  held,  though  not  negotiable.     Chitty 

that  an  /.  Op  U,  could  not  be  on  BiUs^  2d  ed.  243.  in  notis. 


Waller  v.  Horsfall. 


Same  6zj, 


TTHl 


[IS  was  an  adion  for  money  had  and  received,  to  if  there  are  twcr 

recover  back  the  fum  of  20/.  paid  by  the  plaintiff  fe  [?§ "eeni^ir ' 

to  the  defendant  for  the  affignment  of  a  leafe  which  j^^Vmrtime/* 

had  been  previoufly  forfeited.  \MU\it  oe 

'  '  .         *  *  '  •  ftamped  and  the 

©♦hfr  unOamiYcdf 

The  plamtifF  proved  that  the  defendant  was  in  pof-    paVu  rJ^vabu 
feffion  of  a  (lamped  agreement  upon  this  fubjeft,  and  3^0^*^0/1  he"** 
had  received  notice  to  produce  it.     The  defendant  not  ««i-enta  of  the 
producing  it,  the  phintifF,  by  way  of  fecondary  evi-     *       ^  ' ' 
dence,  tendered  another  part  of  the  agreement  un- 
damped,  which  had  been  executed  by  both  parties  at 
the  fame  time  with  the  former,  and  delivered  to  the 
plaintiff. 

The  jiiiorney  General  oh]e(\edy  that  this  paper  could 
not  be  received  in  evidence  for  want  of  a  ftamp.  It 
had  been  delivered  to  the  plaintiff  as  a  fubftantive, 
binding  agreement,  and  if  ftamped.it  would  operate  as 
fuch.     Therefore,  being  evidence  of  the  contraft,  and 

I  obligatory 


yoa,  1CA5£S  AT  Nl&I-  FRfXfSf  -  -■ 


-  •  •  t 


obligatory  upon  the  pstrties,  k  iclearly  came  Vidun  tho 
words  and  meuiing  of  the  (httute  (a)*  J 

Lord  Ellenborouph. — The  agreement  in  the 
hands  of  the  defendant  not  being  produced,  it  is  open 
to  the  plamtifF  to  give  parol  e^'idence  of  its  contents, 
or  to  produce  a  copy  of  it ;  ^d  this  I  think  may  be 
received  as  a  copy,  though,  if  properly  ftamped,  it 
might  be  ufed  as  an  original.  There  can  be  no  doubt, 
that  if  it  never  had  been  figned  by  the  parties,  it  would 
i^ave  been  receivable ;  and  I  do  not  fee  |iow  it  is  vitiat? 
ed  by  their  names  being  affixed  to  it.  It  is  offered, 
not  as  the  agreement  obligatory  upon  the  parties,  or  as 
direO,  evidence  of  thecontiiaft)  but^as  evidence  of  th^ 
contents  of  the  paper-writing  in  the  hawis  of  the  de- 
fendant^ which  has  )i)een  ftamped  as  the  law  recjuires. 

The  witne&  who  had  ftated  the  writing  produced 
to  be  a  copy  of  the  other,  being  further  interrogated, 
faid  he  had  himfelf  copied  both  from  the  draft,  and  that 
he  believed  they  were  corre£L 

The  Attorney  General  then  contended,  that  the 
draft  fhouldhave  been  produced  as  the  beft  fecondary 
evidence,  fmce  the  one  part  of  the  agreement  was  not 
copied  from  the  other. 


■.■■^•w 


{a)  87:13  G.  3.  c.  sB.  §  u  ^*  e(lf  whether  the  {use  (hall^ 

a  (lamp  duty,  encreafcd  by  fub-  **  I7  be  evidence  of  the  contnftt 

fequent  ftatutes^  is  impofed  '*  on  "  or  obligatory  upon  the  particle 

«*  CTcry  fkin  or  piece  of  vellum,  *'  from  itsbepiga  WX^tieillDftnh 

«'  &c.  upon  which  any  agree-  **  ment*'^ 

^  xncnt  fliall  be  written  or  print- 

^        .  Mi 
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Lord  Ei^iiBNBeaaupH.-^-If  they  are  both  copies, 
of  the  c^raft,  th^y  mud  be  copies  of  each  other.  They^ 
were  copied  by  the  lame  p^ibn^  who  believes  them  ta  . 
be  correal.  It  is  requifite'  that  the  copy  produced  as 
fecondary  evidence  flio^ld  be  a.  copy  of  the  originat;, 
not  yr^/;/ the  original. 

The  plaintiflf  afterwards  failed  upon  a  coUateraJ^ 
-point,  and  fubmitted  to  be  nonfuited* 

Park  and  Cemyn  for  the  plaintiff. 

THie  jlttomey  General  for  the  defendant* 

[Attornieff  Howard  tod  Cia^msn.'] 


VaLLANCE  V.  DeWAR.  f ,i4by,  D«c.  i& 

'THIS  was  an  action  on  a  policy  of  infurance  on  the  ^^^^  ^  *• 

(hip  Courier,  and  her  freight  a^d  cargo,  ^^  loft  Ntwfouii«aB4 

or  not.loft,  at  and  from  any  port  or  ports  in  New-  StL':I'S/"^ 

foimdland  to  one  port  of  difcharge  in  Portugal,  or  tp  StetSkna 

any  port  or  ports  in  the  United  Kingdom.**  ^.f"^  ^^^  ^ 

ThepoUcywaseffeaedontheaSthofAiiguftiSo;.  !!!Silt?^ 

The  Courier  arrived  at  Newfoundland  in  June,  and  ^i^tiSw^^ 

was  employed  till  the  13th  of  Oftober  in  bankin^^  ^^^  ^^ 

wird  cargo,  dar« 


wbeo  the  hmthhg  or  iotermadiiu  voyage  endiv  and  chef  are  bound  to  know  die  nature  and  circnin<- 
Aaocea  of  the  branch  of  trade  to  which  the  policy  rclates.*»'Uthc  ufage  is  genetali  it  aikei  no  dif- 
Utnot  for  thii  purpofci  that  it  U  not  oaiigria  • 

or 
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or  fifh^g  on  the  banks  of  that  coaft.  She  then  began 
to  take  m  her  homeward  bound  cargo,  and  file  &ilei 
for  England  the  2  2d  of  December,  but  foon  after 
foundered  in  a  gale  of  wind. 

The  defence  was,  that  the  underwriters  had  not  "been 
informed  that  the  fhip  was  to  be  employed  in  banking 
while  at  Newfoundland;  and  that  by  the  banking 
their  rifle  was  greatly  increafed,  a3  the  policy  being 
^'  loft  or  not  loft,  at  and  from,''  attached  immediately 
upon  the  fhip's  arrival  at  Newfoundland ;  and  even 
if  it  did  not,  from  the  delay  occafioned  by  the^  bank- 
ing,  the  voyage  home  was  turned  from  a  fummer  into 
a  winter  one. 

The  Attorney  General^  for  the  plaintiff,  faid  he 
fhould  give  a  complete  anfwer  to  this  defence  by 
fhewing,  that  according  to  the  eftablifhed  ufageof 
the  Newfoundland  trade,  (hips  after  their  arrival  upon 
the  coaft  are  either  employed  in  bankings  or  take  an 
intermediate  voyage  to  Quebec  or  fome  of  the  adja- 
cent fettlements,  before  they  begin  to  take  in  their 
homeward  cargo,  and  that  during  the  banking  or 
intermediate  voyage  they  are  covered  by  a  feparate 
and  diftinft  policy.  Of  this  as  of  every  other  ufage  of 
trade,  the  underwriters  were  boimd  to  take  notice. 
Thus  in  iJoble  v.  Kennoway^  Doug.  510,  where  the 
policy  was  on  goods  on  board  two  fhips  from  this 
country  to  Labrador,  until  the  gjoods  Jhould  be  there 
dif charged  andfafcly  landed^  and  the  ftiips  upon  their 
arrival,  inftead  of  unloading  their  cargoes,  were  em- 
ployed in  fifiiing  for  nearly  two  months  after*  at  the 
end  of  which  time  they  were  captured  by  ^  American 

privateer 
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privateer  with  the  goods  on  board,  it  Wafe  held  that  the 
underwriters  were  liable,  the  ufage  in  this  trade  being 
for  fhip&  to  unload  their  cargoes  (confifting  chiefly  of 
fait  and  provifions),  gradually  as  they  are  wanted  for 
curing  the  fiih,  .and  for . cpnTuii^tion.  Lord  Manf^ 
field  there  faid,  "  every  underwriter  is  prefumed  to 
be  acquainted  with  the  pradtice  of  the  trade  he  infures, 
and  if  he  does  not  know  it,  he  ought  to  inform  him-^ 
felf."  The  fame  do£hine  had  been  laid  down  by  Lord 
Eldon,  while  C.  J.  of  the  Common  Pleas,  in  a  cafe 
which  ftill  more  nearly  refembles  the  prefent  (a). 

Therefore 


^ 


(fl)  Ougter  V.  Jennings*  C.P. 
Sittings  at  Guildhall  after  E.T. 
1800.  Cor.  Lord  Eldon^C.  J. 

A6lion  on  a  policy  of  infur- 
aice  on  fi(h  by  the  (hipDuchefs 
of  Gordohy  at  and  from  New- 
foundland to  a  port  in  Portugal. 
The  (hip  carried  out  a  cargo  of 
(alt  from  Lifbon,  with  which 
(he^ arrived  at  Newfoundland  on 
the  21  ft  July.  As  foon  as  (he 
was  unloaded  (he  proceeded  in 
ballaft  to  Sidney t  where,  (he  ar- 
rived on  the  25th  Auguily  and 
took  in  a  cargo  of  coals.  This 
(he  carried  back  to  Newfound- 
land, and  delivered  there  in  the 
beginning  of  Odober.  Be- 
tween the  21  ft  of  that  month 
and  the  8th  of  November,  (he 
was  loaded  with  the  cargo  of 
fi(h,  which  was  the  fubjcdt  of 
the  insurance,  and  foon  after 
failed  with  convoy  for  Oporto, 
1}Ut  was  totally  loft  in  the  courfe 


of  the  voyage.  —  The  defence 
was,  that  the  trip  to  Sidney- 
had  not  been  communicated  to 
the  underwriters,  although  a 
material  circumftance,  as  tend- 
ing to  retard  the  voyage  infur« 
ed  and  to  encreafe  the  rifk.— 
The  plaintiff  relied  upon  the 
ufage  of  the  trade,  which  was 
proved  by  feveral  witneffes. 

Lord  El  DON. — The  poUcy 
is  <<  at  and  frc>m  Newfoundland 
to  Portugal,  upon  goods^  begin* 
ning  the  adventure  from  the 
hading  thereof .**  It  is  not  from 
the  arrival  of  the  (hip,  but  from 
her  beginning  to  load.  I  think 
the  pradice  of  the  trade  in  this 
cafe  is  as.  capable  of  being  re- 
ceived in  evidence  as  the  prac- 
tice in  other  cafes  in  which  it 
has  been  admitted  This  is 
like  the  cafe  of  the  (hip  that 
was  employed  on  the  Labrador 
coaft|  where    (he  fiihed    after 

her 
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Aere  was  no  occafkm  on^  Ae  part  oi  A^  affiulMt  to 
Biake  any  difelofure  concerning  ^  hofJk^^  and 
tfiat  the  Ids  leaving  happened  o^  th6 'faomeiranl 
bound  voyage^  diere  codd  be  at>  defenor  fi>  tbt 
ftOion. 

Several  vitnefles  \Bsag  acquainted  wkh  the  Nei^ 
fbundbnd  trade  were  called^  who  psovad  the  n&ige  to 
be  as  above  flaled,  and  that  a  pelu^*of  .tfivfort  yim 
iinderftood  to^tach  iriMt  the  fliqp  iMginsfi^.  take  in 
iieir  kcmeward.  bound  cargo*  They  added  that  fifli 
pif  a  former  feafon  were  fomedmes  found  ready  cured 
upon  the  arrival  of  the  fhips  at  Newfoundland,  fdubat 
a  cargo  might  be  immecfiately  procured.^  ^    , 


'Jier  arrival  and  befere  her  out-    JUk  feadi  tke refl  cnin a 
"ward  cargo  was  difeharged  *.     mediate  ^royage,  it  fcent  fti- 


There  is  no  doubt  tbat  the  policy  fonable ;  thongh  ftadibiifff 

^prtimryirrfV  lAeans  the  firft  cargo  ing  %  (hip  on- an  ist^nnediale 

which  (hall  be  laden  after  the  iK>yag6   ottt^f  her  tvo  wooU 

(hip'S    arnvaly    but  the  under-  be  -a   deflation..     The  iccottd 

writer  mail  T^fer  himfelf    to  qneftioflyiewbetherthiafli^hai 

the  ufage  of  the  trade,  which  he  been  employed  otherinie  than 


is  bound  to  know*     The  (irft  the  ufage  warrants  ?      If  yon 

queflion  will  be,  whether  theie  think  the   ufage  does  exift»  if 

'is  fuch  an  ufage  here?  If  the  you  think  it  reafbnable,  and  if 

eridence  leads  to  this,  that  the  you   think  this  (hip  a&ed  hmk 

fhtp  may  make  an  intermediate  fide  in  taking  the   intmncdiale 

Toyage  of  feveral  years,  it  is  too  voyage,  you  will  find  for  the 

dangerous  for  you  to  give  it  plaintiff,— -if  not,  yoa  wifl  idd 

efFedt.  If  feveral  fhipb  belonging  for  the  defend. int. 

to  a  merchant  arrive  together  The  jury  found  a  verdid  fcr 

at  Newfoundland,  and  finding  the  plaintiff,   and   no  attcasft 

cargoes  for  fome  only,  he  bond  was  made  to  fet  it  afide* 

*  Noble  v.  Kcnnowjy,  Doug.  5:0^ 

Tark 
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'  Pari  Mil  contended  thai  the  policy  attached  im-^ 
ftiediatdy  upon  the  teiminadonof  theoiktm^  bound 
toyi^e;    Tins  mt^  be  tulderjSbod  to^  lie  the  intention 
6f  <he  parties'  from  the  words  lojl  vr  rM  Jkft  fbnding 
ki  the  poIie]r5  although  it  was  effeded  on  the  28th  of 
Auguilt    The  eafe  of  Noble  V.  Kennoway  was  in 
]|k>int  fo  fliew  that  the  policy  on  the  outward  and  th^ 
^n  the  homeward  voyage  were  tffiderftood  to  cover  all 
ti&s  on  thefe  adventures  from  the  failing  of  the  ffaips 
from  England  till  their  final  rectum ;  and  in  Ougier 
nj.  JetlningS)  the  infurance^beiflgon  fifhonly,  the  mo- 
ment when  the  policy  attadted  was  necefTarily  afcer- 
tained  tabe  from  ihfe  beginiiiiig  to  load.    A  policy 
tapon  tfiif  AT.  and  frcmi  a  place  mufl  attach,  upon 
her  fiifft  being  moored  there  in  good  fafety.     Ulage 
tould  i^sA  controul  words  fo  explicit.  But  the  ufage  fet 
iip  did  not  appear  uniform,  which  it  mud  be  to  hare 
&e  effied  afcribed  to  it ;  for  as  often  as  a  fhip  could 
procure  a  cargo  upon  her  arrival  at  Newfoundland, 
there  could  be  no  doubt  that  (he  would  prefer  return* 
ing  direct  to  Europe,  inilead  of  taking  an  intermediate 
trip  in  America.    The  underwriters, .  therefore,  had 
reafon  to  fuppofe  their  rilk  would  commence  m  June  ; 
and  as  the  (hip  was  employed  in  banking  till  Odober 
flie  had  been  guilty  of  a  deviation,  and  they  were  dif-- 
charged  Irom  all  refponfibility. 

•  .... 

Lord  Ellenborough.  —  The  rule  is,   that  the 

broker  muft  communitate  what  ig  in  the  fpecial  know-* 

ledge  of  the  aflured,  not  what  is  in  the  middle  be* 

tween  them  and  the  underwriters.     He  is  not  bound 

.  to  make  a  laborious  difclofure  of  what  is  known  to  all^ 

'  Is  it  natorious,  then,  that  ihips  in  this  trade,  upon  their 

arrival 
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arrival  at  Newfoundland  are  either  employed  in  bmk<- 
ing,  or  take  an  intermediate  voyage  ?  If  fo,  it  muft  be 
prefumed  to  be  equally  in  the  knowledge  pf  both 
parties.  According  to  the  general  import  of  the 
words  *'  at  andfrom^^  the  policy  would^attach  upon 
the  (hip's  firft  mooring  in  a  harbour  on  the  coaft ;  but 
it  doubtlefs  may  be  explained  differently  by  ufage ; 
and  as  between  thefe  pities,  the  policy  mud  be  taken 
to  be  the  {ame  as  if  it  had  been  expreffed  to  attach 
upon  the  expiration  of  the  banking  or  intermediate 
voyage.  The  underwriters  were  not  liable  for  any 
antecedent  lofs,  and  caxinot  complain  of  what  was 
previoufly  done  as  a  deviation.  —  Although  there 
ihould  be  exceptions  as  to  the  ufage,  that  would  be 
immaterial.  Things  are  prefumed  to  go  on  in  their 
ordinary  courfe ;  and  if  an  ufage  be  general,  though 
not  uniform,  the  underwriters  are  bound  to  take  notice 
of  it. 

Verdia  for  the  plaintiff. 

The  Attorney  General  and  Gafelee  for  the  plaintiff. 

Park  and  Scarlett  for  the  defendant. 

*• 

[Attornies^  Gregfon  &  Dixen  ud  Smiti  Cf  TrowrK) 


Kingilon  v,  Ktiibbt,  Sittings  of  QportOt  went  outfidc.to  take 

after  M.  T,  49  G.  I II.  in  the  remainder,  when  iheini 

A£tion  on  policy  on  (hip,  at  drven   out  to   fea  in  a  gale  of 

and  from  Oporto  to  London. —  wind  and  captured. — Thede- 

Thc  (hip  having  taken  in  a  part  fence  wa«?,  that  the  underwHten 

of  her  cai^o  withiniidc  the  bar  had  BOt  been  ipfonned  (be  vm 

to 
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10  take  in  any  part  of  her 
cargo  outfide  the  bar.  But 
feveral  witneiTes  ftated,  that  it 

11  ufual'for  veflels  to  do  fo  at 
OportOy  when,  from  the  ftate  of 
the  river,  they  cannot  conveni- 
ently load  entirely  withindde 
the  bar.  And  though  it  appear- 
ed that  in  policies  "  at  and  from 
Oportoy^  liberty  it  fome  times  ex- 
preftly  given  to  load  on  either 


fide  the  bar;  —  Lord  Ellen- 
bo  rough  held,  that  the  under* 
writert  were  bound,  of  them* 
(elves,  to  take  notice  of  the  ufi 
and  the'  plaintiff  had  •  verdid. 

Vide  Pelly  v.  Royal  Ex. 
AfT.  I  Burr.  341.  —  Tierhey 
V.  Etherington,  Ih,  348.  -^ 
Lyons  v.  Bridge^  Doug.  512. 
—  Hofkins  v.  Pickcrfgill, 
Marfli.  727* 


Joseph  Barnard,  the  toungsr,  v.  Palmeu  and  satara«f 

ANOTHER,  assignees  OF  JoHK  LoCHAftT  BAR-    ^^*^  '7* 
NARD,  A  BANKRUPT. 


TPROVER  for  various  articles  of  houfehbld  furhi-   The  lyxni  \n 

ture  feized  by  the  defendants  as  part  of  the^fts  ^^'^'•"r'*'' 
of  J.  L.  Barnard  at  the  time  he  became  bahknijSf. 


The  plaintiff  claimed  under  a  bill  of  fale  executed 
to  him  by  thi  fheriff  of  Afiddlefex. 


by  II  Jtc  I. 
c.  19.  $  %. 
nvKteao  aft  of 
bankrttptcy, 
aeaoi  two 
mocUhiofaAail, 
••inttfftupted 
imprilMineac. 
Tberefbce  where 

On  the  1 9th  of  June  1806,  the  bankrupt  execuced  m^edfor'debc 
a  warrant  of  attorney  to  his  father  for  5000/.,  upon   NoS^wXt 
which  judgment  was  entered  up  the  following  day.  liJ"'*^^^^^  *^ 
On  the  7th  of  November  following  the  goods  in  the   «J»»  •*>«?  >»• 

,--__  -  ,  ,  reCiiriMd  into 

bankrupt  s  home  were  taken  m  execution  under  an  cvftody,  and 
alias  Ji.  fa.  upon  the  judgment,  and  the  fheriff 's  officer  ^M^Zf 
remained  in  poffeffion  till  the  28  th  of  that  month,  ^|fo!i|  S^Jbere 

upwards  of  tw  J 
flAoatht,— HtM»  Chat  the  ad  of  bankropfcy' which  he  thut  coaBfD'tted»  had  reference  ooly  Co  the 
Stb.^hen  he  rctarmd  into  cuftod7>  not  to  the  4th  when  the  original  arte((  took  place. 

Vol.  I.  Mm  when 
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when  the  bill  of  fade  was  executed  to  the  plaintiff".  — 
The  queftion  was^  whether  this  execution  was  over- 
reached by  the  a£t  of  bankruptcy, — ^which  confifted  in 
lying  two  months  in  prifon. 

The  bankrupt  was  arrefted  on  the  4th  of  November, 
but  was  allowed  by  the  bailiff*  to  go  at  large  till  the 
8th.  On  that  day  he  returned  into  cuftody,  and  on 
the  loth  he  was  moved  by  habeas  corpm  into  the 
King's  Bench  prifon,  where  he  remained  feveral 
months. 

Parky  for  the  defendants,  contended,  that  according 
tp  the  true  conftru£liDn  of  21  Jacl.  c  19.  §  2.  (a) 
the  imprifonment  in  this  cafe  had  reference  to  the  4th 
of  November,  fo  as  to  make  a  complete  a£l  of  bank- 
ruptcy on  that  day.  The  principle  upon  which  ly- 
ing in  prifon  conftitutes  an  a£t  of  bankruptcy  is,  that 
it  affords  proof  of  infolvency;  and  this  s^pears  as 
fully  from  a  perfon  furrendering  himfelf  without  bang 
able  to  procure  bail  as  if  he  had  always  remained  in 
cuftody.  Although  a  perfon  arrefted  be  permitted  to 
go  at  large  before  the  return  of  the  writ,  this  is  at 
the  peril  of  the  flieriff,  and  if  his  body  be  brought  in 
at  the  return  of  the  writ,  in  contemplation  of  law,  he 
has  been  in  the  cuftody  of  the  (heriff',  *  and  confe- 
quently  in  prifon,  from  the  moment  of  the  arreft.  The 
cafe  of  Roft  v.  Greetiy  i  Burr.  437,  was  expre&ly  in 


(a)  The  words  are  '*  or  be-  two  months  'or  more^  upon  that 
iag  arreiled  for  de)}t,  (hally  after  or  aoy  other  arreil  or  dctendoQ 
his  or  her  arreft,  lie  in  fn/on     in  prifon  for  debt." 

pointt 
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point.    There  the  bankrupt  having  been  arrefted  in 

Kent  on  the  31ft  of  March,  was  on  the  8  th  of  May 

following  brought  by  habeas  corpus  to  be  turned  over, 

and  on  the  road  to  the  judge*s  chambers  was  permit-  " 

ted  to  call  at  his  attorney's  houfe,  ^^ch  was  out  of 

the  county  of  Kent;    from  whence  he  was  carried 

direftly  to  a  Judge's  chambers  to  be  bailed,  and  was 

bailed  accordingly  j  but  was  immediately  furrendered 

by  his  bail  in  their  own   difcharge,  and  thereupon 

committed  to  the  King's  Bench  prifon,  where  he  lay 

till  the   15th  of  July.     Lord  Mansfield  and  the 

other  Judges  of  the  King's  Bench  held,  that  the  aft 

of  bankruptcy  had  relation  to  the  original  arreft,  and 

was  committed  on  the  31ft  day  of  March. 

Lord  Ellenbo ROUGH. — ^In  that  cafe  there  was 
an  unbroken  imprifonment  from  the  time  of  the 
arreft,  and  the  court  confidered  the  bailing  as  mere 
form  to  turn  the  bankrupt  over  from  one  cuftody  to 
another.  Here  there  is  no  commencement  of  the 
imprifonment  till  the  8th,  unlefs  you  confider  the 
officer  laying  his  hand  upon  the  bankrupt  an  imprifon- 
ing»  He  was  immediately  after  at  liberty  to  go  where 
he  chofe,  and  he  continued  a  freeman  until  after 
the  execution  was  levied  upon  his  goods,  n  I  muft 
look  to  the  words  of  the  ftatute,  and  I  am  clear  that 
the  legiflature  intended  that  the  two  months  fliould 
run  only  from  the  time  of  the  party  lying  in  prifon, 
and  not  from  the  arreft,  if  there  is  not  a  continuous 
in^prifonment  from  the  moment  when  that  happens, 
-—I  am  of  opinion  that  the  execution  in  this  cafe  on 
the  7th  of  November   is  unimpeachable^  and  that 

M  iR  2    •  tb« 
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the  goods  therefore,  did  not  pa&  under  the  com- 
mifllon  to  the  defendants. 

The  plaintiff  had  a  verdid. 

The  Attorney  General^  Garrow  and  Holroyd  fat 
&e  plaintiff. 

Parky  Jervis  and  Runnington  for  the  defendant* 

[Attornieti  H^l^/fofis  and  darifinJ] 


,^.1. 


In  Came  v.  Coleman,  j  Salk. 
109.  it  is  faid  that  by  2 1  Jae.  i. 
c.  19.  the  ad  of  bankruptcy 
is  from  the  -Brfk  arreft  of  the* 
bankrupt.  EiferCv^.  That 
is  and  muft  be  taken*  from  the 
time  of  the  firft  anefty  ufM 
mbUb  he  iies  in  prifon*  Tribe 
V.  Webber,   BuL  N.  P.  58. 


If  Acclaiming  goods  under  a 
fradulent  bill  of  fale  from  B.,. 
brings'troveragaioftC.for  taking 
them  in  execution  as  bekmging 
to  B.»  C.  muft  prove  the  judg- 
ment agttnft  B.  although  the 
fale  from  B.  to  A .  was  merely 
colourable  and  void  as  againft 
creditors. 

SUet  T.  Brown  anJ  another. 
JStttnigsinM.T.49G.III. 

TroTer  lor  tadous  artklet 


of  houfehold  fumiturey 
the  defendants  had  taken  in 
execution  under  a  judgment 
againft  one  CoMwmt  and  wUch 
the  plaintiff  claimed  to  be  ca- 
titled  to  under  a  bill  flf  fide 
firom  the  (iune  perfea.  The 
plaintiff  proved  the  executioa 
of  the  biU  of  (ale  for  a  valuable 
coniiderationy  and  the  feiciqg  of 
the  goods  The  defendants' 
cafe  was,  that  the  bill  of  (ale  was 
fradulent  and  void,  there  haviag 
been  no  change  of  poffeffioo ;  but 
they  were  not  preppred  to  prore 
the  judgment  und^  which  they 
had  taken  the  goods  in  ezecu« 
tion.  —  Sir  James  MaQsfie]d» 
C.  J.  held,  that  without  thii 
they  could  not  impeach  the 
title  transferred  by  the  biU  of 
fide,  and  the  plaintiff  had  a  vcr* 
did. 


PnaJLIMORl 
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Phillimore  and  others  v.  Barry  and  ano-  sum  day. 

THER* 


npHIS  was  an  adion  for  goods  fold,  to  recover  the  wbtw^ood^ 

X  .  -.  1  r  were  io«d  by  IOC 

pnceot  i^pimcheons  or  rum.  tins  to  an  agem, 

the  auAioncer 
wrote  the  initiala 

The  cargo  of  a  Danifli  prize,  of  which  the  rum  m  t'X'io^lhcr 
queftion  formed  a  part,  was  lodged  in  the  warehoufes  op*fUe  the'l^tt 
of  Meffrs.  Feftor  and  Minet  atDover,  and  was  fold  by  pu^cii  ued  by 

hinty  in  tbo 

au£tion  in  various  lots,  on  the  28th  of  April  iSoS.  printed  catt* 
By  the  conditions  of  fale,  a  depoflt  of  25  per  cent,  prioci^l  after- 
was  to  be  paid  immediately,  and  the  remainder  of  the  J^rtoih"  tVlnci 
purchafe  money  in  30  days.     At  the  end  of  thit  time,  '^^^(^^l^ii, 
the  purchafers  were  to  carry  away  the  goods,  or  were  j*>«' «»« •nj'y 
afterwards  to  pay  warehoufe  rei;it.     Before  the  day  of  «><»  «>>« »««»,. 
fale,  the  defendants  had  written  to  Meifrs.  Fedor  and  f ether,  ^en  • 
Minet  to  buy  a  3  puncheons  of  this  prize  mm  for  m  .raram,^  of  the 
them.     Accordingly,  Mr.  John  Minet  Feftor,  one  of  Zl'tx^''' 
that  firm,  bid  for  feveral  lots,  which  were  knocked  ^""c^  ^L^^* 

*  '  ar^.  loid,  to  DO 


not 
ft 
at 


down  to  him,  and  amounted  to  the  quantity  required,  p"^  '**  *"  3® 

The  auftioneer,  oppofite  to  each  of  thcfe  lots,  wrote  carried  2w«v 

down  in  his  printed  catalogue  the  price  for  which  they  time,  wa^rehooVe 

fold,  and  the  initials  I.  M.  F.  meaning,  John  Minet  Z'tl^y^ 

Feilor.     On  the  i  ith  of  May,  the  defendants  wrote  a  p^pf^yintbo 

'  ^  •  ^  f ood>  vcft*  ablo* 

letter  to  Meffrs^  Feftor  and  Minet,   recognizing  and  iute^y »« ^^e 
approving  of  this  purchafe.     But  on  the  1 8th  of  the  they  remain  at 
fame  month,  the  warehoufes  in  which  the  rum  was,  JioriwioVihc  * 
accidentally  caught  fire,  and  by  means  of  a  quantity  of  ^**' 
gunpowder  lodged  in  them,  were  blown  into  the  air 

Mm  3  with 
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txrith  a  tremendous  explofion.— There  was  no  evidence 
of  the  depofit  being  paid. 

Garrow,  for  the  defendants,  (tated  twp  grounds  o|i 
ivhich,  he   contended,    his  clients  were  not  liable. 
I .  The  contract  was  void  imder  the  llatute  of  frauds* 
The  only  way  in  x^rhich  it  could  be  pretended  the  17th 
fefiion  had  been  fatisfied  was,  by  a  memorandum  in 
writing.     But  it  would  be  difficult  to  fay,  that  under 
the  circumftances  of  this  ca£e,  the  aui^oneer  was  the 
authorized  agent  of  the  defendant^;  and  even  if  he 
Were,  writing  the  letters  I.  M.  F.  in  the  printed  cata^ 
logue  could  not  be  $;onfidered  as  any  memorandum  of 
the  contrail):  betiyeen  the  -parties.     2.  XJntil  the  ex- 
piration of  the  30  (lays,   the  goods  remained  at  the 
riik  ox  the  fellers.    They  were  not  tp  be  paid  for  or 
delivered  before  then,  and  tlie  property  did  not  abfq- 
lutely  veil  in  the  purchafer.     The  ftipularion  as  to  the 
paying  of  warehoufe  rent  afterwards,  Ihewed,  that  till 
that  time  the  goods  wer^  ftill  confidered  as  belonging 
to  the  vendors,  fubjeflt  to  the  right  of  the  piuxdiafer 
ppon  fulfilling  his  part  of  the  contraft. — But 

Lor.dELLENBDfioiJQHhelfl,  that  the  initials  of  the 
defendants*  agent  written  by  the  audtioneer  in  the  cata- 
logue, coupled  with  their  letter  Recognizing  the  fale, 
conftitutcd  a  fufficient  memorandum  in  writing  to 
fatisfy  the  ftatute  of  frauds  (a) ;  and  that  the  property 


*»i»- 


(a)  Saunderfon  v.  Jackfon,    thews,  6  Eafl^  307.    Champion 
a  B*  &  P.  23S.  Egerton  v.Mat-    v.  Plummer,  1  N.  R.  252. 

vefte4 
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vefted  atlbiutely  In  the  piirchafers  from  the  mo- 
ment of  tteJtale,  the  agreemeat.to  jplv^  ftowage  room 
to  the  goodafree  of^eijgpence.  for  ^o.  ^days,  being  intro- 
duced  fdr'th^  ben^t,  and  h^ing  part. of  the  confi* 
deration  for  which  the  purch^e  money  was  to  b? 

paid(^).  ^  ■  '' :; 

Verdid /or  the  plaintiffs. 
The  Attorney  General  and  Carr  for  the  plaintiffs. 
.  Garrow  and  Puller  for  the  defendants. 

£  A  ttornjcs,  Cren  &  -(at field  and  Hrfna,  ] 


■J"'-  » 


(^7)  Hanfon  v.  Meyer,  6  Eaft,  6i4,     Hinde  v.  Whitehoufr, 
7  Eaft,  558. 


Harmono  v.  Pearson. 


Sane  daf  • 


nrmS  was  an  a£Kon  upon  the  cafe  agamft  the  de-    The  owner  of  a 
fendant  for  n^lefling  to  place  a  buoy  over  his   IltS!ilaw?iiw* 
lighter,  which  had  been  funk  in  the  river  Thames ;    ")>««»«*  topi«ce 

.      ,  41  hmvf  oter  the 

whereby  the  plaintiff's  barge  had  ftruck  againft  the    wreck,  and  u  ia 
lighter,  and  Jbeen  greatly  damaged.  SrJw.uh'mm 

oear  the  fpot  to 
point  outtha 

The  only  queftion  was,  whether  due  notice  .had    ***»««'• 
b^n  given  of  tlie  danger  arifing  from  the  wreck  of 
ihe  lighter  ?  No  buoy  was  placed  over  it  till  two  or 

M  m  4  diree 


xt6  CA^^S  AT  NISI  PRIUS, 

three  days  after  the  lighter  had  been  funk.  In  the 
mean  time,  a  watchman  was  placed  neaf  the  fpot,  to 
warn  veflels  of  all  ide^criptions  to  avoid  !t.  While 
this  man  was  on  dii^,  the  barge  in  queftion  approach* 
ed  for  the  purpofe  of  mooring  there.  He  4efii^  the 
people  on  board  to  keep  oflf^  but  they  difregarded  his 
admonidony  and  much  abufive^  language  was  inter- 
changed  between  the  parties.  Upon  the  falling  of 
the  tide,  the  barge  fuffered  the  damage  complained 
of. 

Garrowy  for  the  defendant,  contended,  that  no  par- 
ticular form  of  notice  was  neceiTary  in  fnch  a  cafe,  and 
that  the  defendant  could  not  be  liable  for  the  confe- 
quences  of  an  accident  which  had  happened  from  the 
plaintiff's  fervants  negleftmg  the  warning  which  they 
had  received. 

Lord  Ellenborough. — ^It  is  a  peremptory  law  of 
navigation,  that  when  any  fubflance  is  funk  in  a  navi- 
gable river,  fo  as  to  create  danger,  a  buoy  fhall  be 
placed  over  it  for  the  fafety  of  the  public.  This  is  the 
proper  and  fpecific  notice,  which  all  underfland  and 
are  bound  to  attend  to.  A  verbal  communication  may 
eafily  be  mifunderflood,  and  is  \try  likely  (as  in  the 
prefent  cafe)  to  lead  to  confiifiori  and  mifchief.  But 
it  is  of  the  utmofl  importance  to  the  property  and  the 
lives  of  His  Majefty's  fubjefts  that  fuch  a  warning 
fhould  be  given  as  will  necefTarily  inform  every  one 
engaged  in  the  navigation  of  the  river,  of  the  exiflence 
of  the  danger.  The  defendant  is  certainly  anfwerable 
for  the  confequences  of  his  not  caufing  a  buoy  to  be 

placed 
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placed  over  the  wreck  of  the  lighter  as  (boa  as  poiGble 
after  it  ,was  funk  in  the  Thames, 


^17    • 


Verdia  for  the  plaintiff. 

Park  and  Efpinaffe  for  the  plaintiff. 

Car  raw  and  Marryat  for  the  defendant. 


[Attornies,  Harrifin  tnd  Byrt,'\ 


•»•«» 


If  a  (hip  is  funk  in  a  navigable 
river  by  misfortune  or  inevitable 
-accident^  and  without  any  fault 
on  the  part  of  the  owner,  he  is 
not  hable  to  an  iadt^ment  for 
not  removing  the  wreck.  Per 
Lord  Kenyon,  Rex  v.  Watts, 
2  Efp.  N.  P.  Caf.  675.  The 
law  does  not  feem  to  have  very 
fpecifically  pointed  out  the  man- 
ner in  which  this  fpecies  of  high 
Vfay  is  to  be  kept  in  refatr. 
However,  it  is  laid  down  in 
Hawkins^  "  that  if  a  river  be 
flopped,  to  the  nuifance  of  the 
country,  and  nofke  appear  bound 
by  prefcription  to  clear  it^  thofe 
who  have  the  pifcary,  and  the 
neighbouring  towns,  who  have  a 
common  paflage  and  ea£^ment 
therein,  may  be  compelled  to  do 
it.'*     X  H.P.  C.ch.75.  §  13. 


If  an  individual  has  a  right  of 
fifliery  in  a  navigable  river^  it  is 
fubjed  to  the  right  of  the  public 
to  ufc  the  rivec  for  all  the  pur- 
pofes  of  navigation. 


^iroiijrmot//.— Durham  Aflizes, 
1808,  Cor.  Wood,  B. 
— Adion  for  diilurbing  plain« 
tiff's  fifhery  in  the  river  Tweed. 
.—-It  was  proved  that  defendant's 
(hip  was  moored  againfl  a  rock 
on  the  bank  of  the  river,  where 
fhe  delivered  her  cargo,  and  that 
plaintiff  was  prevented  by  theii. 
tuation  of  the  fhip  from  taking  fo 
many  fifli  as  he  would  otherwife 
have  done.  It  further  appeared, 
that  (hips  frequently  lay  there, 
waiting  for  a  wind^  and  that  there 
were  mooring  rings  upon  the 
rock,  to  one  of  which  the  fhip  ia 
queflion  was  faflened. 

Wood,  B. — A  navigable  river 
is  a  public  highway,  and  all  per* 
fons  have  a  right  to  come  there 
in  (hips,  and  to  unload,  moor  and 
flay  there  as  long  as  they  pleafe. 
Neverthelefs,  if  they  abufe  that 
right  fo  as  to  work  a  private  in- 
jury, they  are  liable  to  an  a^on. 
The  queflion  will  therefore  be, 
whether  the  defendant  has  abuf- 
ed  his  right  I  The  privilege  of 

whether 


Si8 
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the  plaintiiF  muft  be  fubfcrvient 
to  the  right  of  the  pqblic.  It 
would  be  of  very  mifchievous 
confcquences  if  the  owner  of  a  * 
fifliery  could  prefcribc  to  the 
public  how  and  whore  they  are 
to  moor  in  a  navigable  river.  The 
only  cafe  I  remember  like  this, 
was  where  a  man  obftinately  re- 
fufed  to  move. his  (hip  from  op- 

fpfite  a  wharf,  although  it  would 
ave  been  juft  the  fame  if  he  had 


moved  a  little  one  way  or  the 
other ;  and  theirfore  He  abufed 
his  nghty  and  the  plaintiff  reco« 
vered.-  The  defendant  had  a 
right  to  moor  and  remain  where 
his  iliip  lay,  as  long  as  conveni- 
ence required.  Yet,  if  headed 
wantonly  and  malicioufly  for  the 
purpofe  of  injuring^  the  fifliery, 
the  plaintiff  is  entitled  to  a  ver- 
di£l»  but  not  otherwife. 


WfdneMny,  KINGSTON    i;.    M*INT0SH. 

Dec.  SI. 

In  in  •ai^n  «n  a  HTHIS  was  an  adion  upon  a  policy  of  infurance,  and 
?nce?ihe  pUintiff  thc  Only  quefUon  was,  wheilier  the  plaintiff  could 

be  allowed  jnt^ereft  i 


cannot  recover 
inrercftupon  tlie 
ium  iofured. 


Lord  Ellenborough.— ^No  intereft  can  be  given 
in  fuch  a  cafe  here  j  although  in  other  places,  pro- 
ceeding upon  grounds  .which  I  do  not  prefume  to 
controvert,  they  do  give  intereft  (^).     But  I  cannot 

(a)    When  judgment  is  af-  tereil  or  not»  2  H.  Bl   284; and 

firmed  on  a  Mrrit  of  error  in  K.  they  feem  to  be  gruided  by  the 

B.,  that  court,  on  motion,  will  conftderation,    whether  in   the 

order  the  mailer  to  compute  in-  particular  cafe  before  them,  the 

tereft  on  the  fum  recovered,  from  y>]9intiff  below,  from  the  nature 

the  day  of  figning  final  judg-  of  his  demand^  was  entitled  to  rt- 

ment  below,  down  to  the  time  of  cover  intereft  by  the  verdiA ;  a» 

affirmance.     2  Tidd's   PraAice,  they  allow  intereft  on  biUs  of  ex- 

4th  ed.  1099.      I"  ^be  Exche-  change,  2  N.  R.  205,  and  refufc 

qucr  Chamber,  it  is  entirely  dif-  it  on  an  attorney's  bill,  ?  B*  & 

cn^tipnary  wjth  them  to  allow  in-  P.  219. 

advife 
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advife  a  jury  to  allow  intereft  upon  a  policy  of  infur- 
ance,  more  than  upon  book  debts  and  in  all  other 
cafes  where  a  fum  of  money  is  found  to  be  due  from 
the  defendant  to  the  plaintiff.  I  dare  not  ufurp  a  power 
which  the  legiflature  has  not  conferred  upon  me,  and 
which  has  not  been  exercifed  by  my  predeceffors.  I 
muft  aft  upon  the  law  as  it  ftands.  Whether  it  be 
right  or  wrong,  I  cannot  take  upon  tae  to  change  it. 
Had  the  money  been  payable  at  a  certain  day,  the 
plaintiff  would  have  been  entitled  to  intereft ;  but 
upon  fuch  a  debt  as  this,  I  am  of  opinion  that  he  is  not. 
I  have  confidered  the  fubjaOt  maturely ;  and  if  I  am 
piiftaken,  I  fhall  be  glad  to  be  fet  right, 

Verdift  for  the  fum  underwritten. 

The  Attorney  Genera/,  Garrow  and  Taddy  for  the 
plaintiff. 

Beji^  Serjeant,  Marryat  and  Carr  for  the  defendant. 

[Attornles,  K»ye  &  Forjbfield,  and  prfgg  &  Cvjiiid.] 


yidt  De  Havilland  v.  Bowerbank,  ante  ^9. 


Forbes 


S*9 
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Dec  %%• 

Thtofmerefa 
Alp  fnt  her  to 
St.  Deoiiaf  o» 
whbacarfo  to 
bt  DArtercd  lof 
goods  there, 
which  die  wm  to 
brbibtckto 
Bnglaod.  When 
olnaUpart  of 
the  ouiowd  car. 
§0  ha4  bcca  un* 
lao4td»  tod  bar- 
tned  for  goods 
which  were  puc 
oa  bowdf  the 
Alp  wtf  loft  ; 
hoc  the  reaaiii- 
ier  of  the  oot* 
ward  cargo  wae 
iamd,  and  har« 
ttradiar  other 
.  goedfy  which 
woold  have 
femed  a  fuffi- 
^ient  cargo  for 
theiUpiiflhe 
could  have  per* 
ibrmed  the  home- 
ward voyage. 
Held,  that  the 
onderwriters  on 
a  policy  on  the 
|hip*i  frdghtftff 
0nd/rcm  Si, ' 
fhmingo^  were 
only  liable  for 
the  freight  of 
fhe  hooiewrard 
goods  that  were 
00  boerd  when 
iheihipperiihcd. 


FoRfiES  !;•   COWIE, 

"^pHIS  was  an  a^on  on  a  poliqr  of  infurance  dn  the 
.  freight  of  the  Cbifudckj  at  and  from  any  port  or 
ports  of  Hayti  (St.  Domingo)  to  liverpooL 

The  fiup  arrived  at  St.  Domingo  on  the  4th  of  July 
lalt,  with  a  cargo,  the  prc^rty  of  the  plaintiff,  to  be 
bartered  £3r  goods,  the  produce  of  St.  Domingo, 
which  were  to  be  brought  home  1>y  the  Cbifwick  to 
LiverpooL  Part  of  the  outward  cargo  was  bartered 
accordingly  for  $^  bales  of  cotton.  Thefe  were  put 
on  board  the  fhip.  llie  remainder  of  the  outward 
cargo  ibH  remained  on  board  tm  the  15th  of  July, 
when  fhe  was  wrecked.  A  confiderable  part  of  the 
outward  cargo,  however,  was  faved,  and  in  1 2  days 
after  was  exchanged  for  250  tons  of  coffee  and  joo 
tons  of  wood,  the  freight  of  which  would  have  l)een 
of  a  larger  value  than  the  fum  infured,  if  the  (hip  had 
not  been  loft.  The  defendant  fettled  for  the  freight 
of  the  55  bales  of  cotton ;  and  the  queftion  was,  whe- 
ther he  was  further  liable  ? 

The  Attorney  General  and  Marjball^  Seijeant,  for 
the  plaintiff,  contended, .  that  here  the  outward  and 
homeward  voyage  formed  one  adventure,  and  that 
there  exifted  an  inchoate  right  to  the  whole  of  the 
freight  infured  at  the  time  when  the  lofs  happened. 
They  cited  as  in  point  Horncajile  v.  Suart^  7  Esil,  400, 
where  it  was  held,  that  an  infurance  by  the  owner  of 

5  alhip 
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a  (hip  chartered  oif  a  T03fage  from  LottdML  to  Donii- 
nica  and  back  to  London,  at  and  frm  Dominica  ta: 
London^  attiiched  while  the  fhip  lay  at  Ddminica .  de-» 
livering  her  outward  qu-go,  and  b^ore  any  part  ofi  the- 
homeward  cargo  was  ihipped^  during  which  time  (he  . 
was  captured  by  the  enemy.    Here  part  of  the  home- 
ward cargo  had  been  loaded,  and  the  only  other  di£» , 
ference  between  the  two  cafes  was,  that  the  plaintiff 
had  not  chartered  his  fhip  ;  but  the  charterparty  being . 
res  inter  alios  aSla^  could  not  be  the  foundation  of  the 
former  decifion.    The  policy  on  freight  could  not  be 
affeded  by  the  ihip  being  ufed  by  the  owner,  or  hired 
to  another  perfon. 

Lord  £ll£nborough.-^I  am -more  difpofed  to 
doubt  the  authority  of  Horncq/ile  v.  Stusrty  than  to 
think  that  the  underwriter  is  liable  in  the  prefect  caf^. 
There ^  however,  there  was  one  charterparty. for  the 
outward  and  homeward  voyage,  and  the  freight  was 
entire.  That  is  the  only  ground  upon  which  the  de^ 
dfion  can  be  fuftained.  Here  I  can  entertain  no  doubt. 
The  imderwriter  dote  not  infuve  that  the  (hip  fhaH 
have  a  freight,  but  only  that  the  owner  fhall  be  indem* 
nified  for  the  lof^of  the  freight  of  goods  put  on  board* 
What  goods  were  on  board  when  the  fhip  was  loft  ? 
The  outward  goods.  They  were  not  to  be  brought 
home  on  fright ;  they  were  to  be  bartered  at  St.  Do- 
mingo. They  were  the  means  by  which  the  home- 
Ward  cargo  was  to  be  procured.  How  then  has  the 
plaintiflF  been  damnified  upon  the  fubjed  matter  of 
this  infurance  ?  By  lofing  the  frdght  oi  the  $$  bales 
of  cotton ;  and  that  he  has  been  already  paid  by  the 
defendant. 

riaind£fioafttited. 

In 
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In  the  enfumg  term,'  the  court  of  K.  B.  refufed  a  • 
vrule  to  (hew  caufe  why  this  nonfuit  ihould  not  be  fet 
afide.  Lord  Ellenborough  aiked,  whether/ if  there 
had  been  a  bag  of  'money  on  board,  tp  purchafe  a 
homeward  cargo,  when  the  lols  happened,  this  would 
have  been  freight  ?  and  whether  it  was  poilible  to 
draw  a  diftindtion  between  goods  to  be  bartered  for  a 
cargo,  and  fpede  to  pay  for  one  ? — ^The  other  Judges 
«  concurred,  and  esprefled  an  opinion  that  the  cafes  up- 

on this  fubjed  ought  by  no  means  to  receive  any  ex* 
tenfion. 

The  Attorney  General^  Garroxoy  Mdr/halI^Ser]eanty 
and  Scarlett  for  the  plamtiff. 

Park  and  Richard/on  for  the  defendant. 

[Attornies,  fyindle  and  Detmptt,']  ~ 


FiJeTongev.  Watts,  2  Stra.    ton,  3  T.  R.  362. .  Tliomp&ir 
1251.  Montgomery  v.  Egging-    v>  Taytor,  6.  T.  R.  478,. 


Co^B£% 
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Comber '1;.  Anderson,  Bart,  and  another.  Thurfdiy, 

Dec.  %%, 

I^HIS  was  an  aftion  againft  the  defendants  for  ne-  if « mmhiot 

gligence  as  inlurance  brokers,  relpecang  a  cargo  mcc  braker  to 

of  wheat,  which  the  plaintiff  had  bought  at  Waterford,  f^tlL'Jfwhim 

to  be  conveyed  by  the  fhip  Fanny  from  thence  to  ^,n*^JUS<^t 

Liverpool.  One  count,  after  ftafing  that  the  defendants  ^'^  ■»!  **»• 

were  retained  to  effeft  an  infurance  on  the  cargo,'  thofe  with  whom 

^^  for  the  effeftual  protection  and  indemnity  of  the  be  cftOed/and 

pfeintiff  in  that  behalf,"  and  that  it  was  the  duty  of  brokT/i^^ht 

the  defWidants  to  have  caufed  fuch  a  policy  of  infur-  J^^^  dblm^ 

ance  to  be  effefted  upon  the  wheat  as  would  have  in-  ^•'npM^f..  >y 

,  ,      ,^  whole  polKiet 

demnified  the  plaintiff  from  any  partial  lofs  that  fhould  «*«>  ii  warrant- 

or  might  arife  in  the  event  of  the  fliip  being  flranded,  loOeirrhh^^h 

—complained,  that  the  defendants  did  not  effeft  fuch  a  flrtndid|!Lup. 

policy  of  infurance,  but  caufed  a  certain  policy  of  in-  loVhlJJ^JSI^*^ 

furance  to  be  effefted  for  the  plaintiff,  and  to  be  fealed  "f*"  ^4'  ^*^F 

»  .      '  after  •  ftranding 

wijth  the  conmion  feal  of  the  corporation  of  The  Royal  of  the  ihip,  the 

Exchange  AJfurance^  m  which  policy  the  infurance  mainuintaac. 

was  declared  to  be  "  free  from  sdl  average  upon  com,  fefar2^"br^r 

unlefs  general  or  otherwife  fpecially  agreed,"  and  that  fj'/^jf*^^ 

the  defendants  neglefted  to  make,  or  caufe  to  be  made,  priy«ie  uodtr- 

$Miy  fpecial  agreement  in  that  behalf ;  whereby,  al-  uie  <!^o^  ' 

though  the  fhip  was.  afterwards  flranded  on  her  voyage  ^ll^^^l^J^ 

to  liverpool,  and  an  average  or  partial  lofs  of  95/.  per  JJ**.","?"**|^ 

cent,  accrued  upon  the  wheat,  th^  plaintiff  was  pre«  partial  lofi. 
vented  from  recovering  the  faid  lofs,   or  any- part 
thereof. 

1    .  It 


j,4  CASES  AT  NISI  PRitJS, 

It  appeared  that  the  plaintiff  had  not  given  the  de* 
fendants  any  fpedal  direfbions  concerning  the  infur- 
ance  of  this  cargo,  and  that  he  did  not  complain  of 
the  policy  having  been  effefted  with  the  Royal  Ex« 
change  Aflurance  Co.  till  fome  time  4&er  the  lofi  hap* 
pened.  , 

GarrcW)  however^  ccmtended^  that  the  defendants 
were  hound  to  have  ^ffeded  the  inlUrance  in  the  ufual 
manner;  that  by  aU  policies  underwritteii»  except 
thole  of  the  chartered  conipahles,  the  underwriters  are 
liable  for  an  average  Ibis  upon  com  if  ^e  ihTp  be 
ftranded^;  that  the  vo^yage  from  Waterford  to  Liver^ 
pool  bdiig  in  the  nature  of  a  coaftirig  voyage,'  fuch  a 
lofs  was  mod  tikely  to  happen ;  that  the  plamttflTmuft' 
be  underftood  to  have  direftied  an  infurance  whidh 
would  prote£t  him  ag^^inft  fuch  a'lofs ;  and  that  he 
could  not  i>e  fupp<^ed  to  be  aware  of  the  eta^pdm  m* 
the  policies  of  the  Rbysd  Ekchange  Afiux«ttCeCb>- 
But, 

Lord  ELLEN^Roucki  upon  this  pSirt  of  *  the  cafe 
faid,  theplaiiftiffntuft  bets^entdhav^be^bo^ftizant 
of  the  exfllente  of  the  chartered  com^pinfefti  and  the 
tenor  of  their  policies,— -Tn&tters  which  liftce  the  jiubfi-' 
cation  of  Mr.  Pu*k's  bo<^  on  Murahte  wi^  £ana^ 
to  all  perfbhs  ih  theleaft  de^ee  converian*  with  t[iefe 
fubjeSs  (a).  If  hi  wiihed  that  the  polity  updh '  tl&  * 
cai^  fliould  n6t  be  fefiSfled  on  the  terms  of  tfi*  R5yal 
Exchange  Affuraiice  Co.,  he  ought  to'  hatve-giveri  fpe- 


(a)  Park,  7, »,  u. 

cal 


IaichaMlmas  fEibi,  49  62oyii  ni.  tsos.  ,  i«|  - 

^A^  dlreftions  to  the.  defendants  for  this  pu^ofe ;  ana 
at  any  rate,  having  been  fo  late  in  reproacKihg  theiri 
vidth  what  they  had  done,  he  had'  acqulefced  in,  and 
adopted,  the  policy  ^^hich  they  a£fcually  effeded. 

The  otlier  {Jpecial  counts  of  the  declaration  charged  AirbAogh  iti  io'^ 

the  defendants  ivith  negligence,  in  not  giving  due  no-  j3"o  ot^'/** 

ticeof  alwuidohment  to  the  underwriters,  fo  as  to  have  '»»«.po6*"/f»- 

enabled  the  plaintiff  to  recover  for  a  totm  Jq/s.  lawed  to,ab>n.. , 

^  ^  ioa.jetltkUtU 

ferrea  lo  hic  <iii- 

t)n the  28th  of  January,  as thefliip im proceeding   r.^a?;'''' 
down  the  river  from  Waterford,  flie  ftruck  upon  a  ^^V*Jl  l\  *^ 
rock,  and  immediately  filled  with  water.   The  greater  ^^  "»we  tb  H 
j>art  of  the  plaintitf  s  wheat  was  faved,  but  was  fo  much   fitiQiing'tTtibni 
damaged  by  the  fait  wsifer,  tnat  it  produced^  only   ^^ 
95/.  131.  4d.    The  abandonment  was  not  niade  till 
the  1 8th  of  February  foUowmg,  On  the  ad  of  Febru* 
ary,  the  plaintiff^  who  refided  at  Liverpool,  wrote  a  let* 
ter  to  the  defendants,  which  they  I'eceived  in  Londoii 
on  the  4th,  and  in  ^hich,  aftei*  motioning  the  itrand* 
ing  of  the  flup,  he  fays,  ^^  In  the  mean  time,  if  any 
fteps  can  be  taken  for  my  intereft  with  yoiir  under- 
writers, t  truft  to  your  ufual  goodnefs  to  do  fhe  need- 
ful.-^I  fhould  wim  to  abandon,  if"  it  be  admitted  of/^ 
The  defendants,  by  return  of  fx)!!;,  wrote  back,  that  it 
would  be  imprudent  to  fay  any  thing  to  the  under-- 
writers  without  leafning  fome  farther  particulars.  The 
plaintiff  did  not  write  them  again  till  the  gxh^  when  he 
neithei^  complained  of  the  abandonment  hot  being 
made,  nor  dire^ed  them  to  abandon.   However^  they 
feQt  in  a  notice  pf  abandonment  oh  the  i^th  of  the 
fame  month,  which,  in  Anderfon  v.  The  Royal  Exchange 

Vol.  L  N  a  AJfurnnce 


j,g  CASES  AT  NISI  PRIST, 

AJfurance  Co.  7  Eaft^  38,  was  held  by  the  coflrt  of 
K*  B.  to  be  too  late*. 

Garrow  now' contended,  tfiat  it  was  the  duty  of  the 
defendants  to  have  abanfloned  the  moment  diey  receiv- 
ed the  letter  of  id  February,  requiring  thefii  **  to  dg 
the  needfut^\  or  to  take  fuch  fteps  on  beH'alf ^  of  the 
plaihdflT  as,  might ;be  neceflary  for  his  intereft^ — olae  6f 
whichjt  under  the  circumftances  of  the  cafe,  clearly 
was,  givmg  immediate  notice  of  abandonment  to  the 
underwriters.— But 

Lord  Ellenborough  held,  that  no  negligence 
could  be  imputed  to  the  defendants  for  not  abandon-' 
ing  before  the  1 8di. — ^The  plaintiflf  s  letter  of  the  2d 
left  it  to  the  defendants*  difcretion  to  aft  as  the^ 
ihould  think  moft  expedient ;  and  if  he  was  diflatisfied 
with  thdr  condud,  he  ought  immediately  to  have  fiud 
fo*  Inflead  of  that,  he  lay  by  till  the  9th,  and  eren 
then  did  not  complain,  or  give  them  any  freih  orden 
upon  the  fubjed.  Had  he  pofidvely  required  them  to 
abandon,  they  would  have  been  anfwerable  for  not 
complying  with  his  requeft  as  foon  as  poiEble ;  but 
he  had  referred  them  to  their  own  judgment,  add  it 
feemed  as  if  he  himfelf  at  the  time  had  thought  that 
they  afted  judicioufly. 

Plaintiff  nonfuited. 

i 

Garrow^  Scarlett  and  Richard/on  for  the  plaintif. 

The 
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I 

The  Attorney  General^  Park  and  Topping  for  the 
defendants. 


5^ 


[  Attoraiet,  Btat1^C€k^  and  Ayt  &  Fr^JifieU.} 


Vide  Smith  v.  Cologan,  2     Coverdade^  i  Efp.  Caf.  74.  SeU 
T«  R.  ]88.  f  •    Wilkiofon  v.    ler  v.  Work,  Marih.  299. 


f  •  ■ 


Thompson  v.  Havelock, 


_  * 

npHIS  was  an  adion  for  money  had  and  received. 


December  23. 


If  A.  while  em- 
ployed as  mafter 
of  a  (hip,  of 

In  April  i8oo,  the  plaintiff  was  at  Smyrna  as  cap*   TiiigiviVf^t 
tain  of  the  (hip  Lord  Nelfon^  of  which  the  defendant   J^J^ccr^ c!for 
was  owner.     There  he  entered  into  an  agreement   •  ftipuiated  fom, 
with  the  deputy  conuniffary  of  the  Englifh  army  in   *^toihe^andsof 
Egypt,  to  let  the  fhip  to  government  for  fix  months.    ,«'ot^*f  ca!lino^ 
Having  ftipulated  that  his  ovmer  fliould  have  4ox,  pear   J*^"^^*^  ^ 
ton  per  month,  he  required  that  he  himfelf  fliould  be  f"»^  of  a. 
allowed  the  ufual  primage.     The  commiffary  refufed 
to  make  any  allowance  by  way  of  primage,  the  freight 
being  fo  very  high  }  but,  as  he  expefted  great  aflif- 
hmce  from  the  plaintiff's  (kill  and  adUvity  in  managing 
<he  tranfport  fervice  in  that  quarter,  he  agreed,  that  in- 
ftead  of  primage.  Captain  Thompfon,  for  his  perfonal 
exertions  in  the  public  fervice,  fliould  be  allowed  ix. 
per  ton  per  month  upon  the  tonage  of  the  Lord  Nelfon. 

N  n  2  The 


Sa  GASBft  AT  NI«-  PRI3I, 

The  phin^  and  the  fhip  remained  in  the  Mediterni' 
nean  under  this  contrad  about  nine  months ;  and  the 
defendant  afterwards  received  from  government  the 
money  which  they  had  thus  earned.  The  queftion 
was,  whether  the  plaintiff  as  captain,  or  the  defendant 
as  otimer  of  the  fhip,  was  entitled  to  the  ix.  per  ton 
per  moHthtf-^^'On  the  part  of  the  plaintiff  it  was  prbt^, 
that  by  the  ufage  of  the  MeditefrMean  tradil*,  if  he 
had  brought  home  a  cargo  of  merchandize  from 
Smyrna  (which  he  was  about  to  do  when  he  entered 
into  the  fervice  of  government),  he  would  have  been- 
entitled  to  a  primage  of  5A  per  cent,  upon  the  freight, 
and  that  while  he  continued  in  the  fervice  of  govern- 
ment,  his  p^fbnah  eiteftions,  independently  of  the 
ihip^  were  of  confiderable  benefit  to  the  public* 

Lord  Ellenborough. — ^Is  it  contended  that  a  fer- 
vanty  who  has  engaged  to  devote  die  whole  of  his 
time  and  attention  to  my^cdncertiss,  may^faiite  oBthis 
fervices,  or  a  part  of  them,  to  another  ?  It  would  have 
-  been  a  different  thing,  if  the  owner  had  been  ftAig  (or 
this  money ;  but  I  am  clearly  of  opinion^  that  at  afl 
events  the  prefent  plaintiff  hasf  ne^  right  to  it.  Under 
this  contrad,  be  muft  h^ve  been  taken  from  fuperin- 
tending  tjie  defendant's  fhip ;  and  I  don't  know  how 
fin:  it  might  go,  if  fuch  earnings  could  be  recovered  in 
a  court  of  juftice.  No  man  fhouM  be  allowed  to  have 
an  intereft  againft  his  duty.  I  will  affume,  that  the 
plaktiff^tained  a»  high  a  freight  as  poffible  for  his 
owners,  and  thai  his  fervices  to  government  were  me* 
ritorious  ;  Still  there  would  be  no  fecurity  in  any  d^ 
partment  of  life  or  of  bufmcfe,  if  lervants  could  legally 

fct 
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let  themfelves  out  in  whole  or  in  part.  My  opinion 
upon  the  fubjed  is  quite  decilive ;  and  if  it  be  doubts 
ed,  I  beg  that  a  bill  of  exceptions  may  be  tendered* 

The  plaintiflfs  coujtifel  acquiefced  in  this  deciiion  ; 
and,  upon  the  recommendation  of  the  Chief  Justice, 
it  was  agreed  that  the  defendant  fiiould  make  the 
plaintiff  an  allowance  for  primage. 

fark  and  Ahhott  for  the  plaintiff. 

The  Attorney  Generaly  Garrow  and  Marryat  for 
the  defendant. 

[Atcornies,  Stoam  and  XvJkj^.] 


•See  a  ¥eiy  learned  paitt  of 
Mr.  Hargrave  upon  \he  villen- 

age  maxim,  '^^uicquidacqulntur 

fcrvo  aequlritur  domtno**^  in 
which  he  dates  it  as  his  opinion, 
th^t  a  maftcr  c^nnotv.maiptain.r4n 
a^on  for  the  earnings  of  .(lis  for- 
vant  (altho*  he  may  for  thofe  of 
his  apprentice)  where  thefervice 
has  been  without  his  privity,  as 
*4^hc  maker's  proper  refnedy  in 
a}l  ci)feS|  except  thofe  in  wh^cli 
the  fervant  is  intentionally  em- 
ployed on  his  mailer's  account, 
feems  to  be  an  adion,  either 
a^ainft  the  employer  for  lofi  ^f 


fervice^  if  he  knew  of  the  firil 
retainer,  or  againft  the  fervant 
himfelf  for  breach  of  his  con- 
trad,"  Co.  Lit.  117.  a.  (i) 
But  the  mafter  may  retain  the 
ioaruiugs  .of  his  fervant  •  when 
once  paid  into  his  hsinds ^  as  he 
is  equitably  entitled  to  them ; 
and  hik  right  can  lead  of  all  bb 
controverted  by  the  fervant. 
Sarber  v  Dennis,  6  Mod.  69. 
^nott.  12  Mod.  415.  TrefweU 
V  Middleton,  Cro.  Jac.  653. 
15  Vin.'Abr.  Mafter  and  Sc$^ 
vunt  (O.  t) 


N  n  3 


jCDWAitM 


jija  CASES  AT  NISI  PRIUS, 


Tugfjjy^  Edwards  v.  FooTner. 

December  27. 

A  rifrefiMaticM  HTHIS  was  2X1  adioii  Oil  a  policy  of  infurance  on 
ibraace  broker,  goods  in  the  Famiy,  from  London  to  Hayti, 

when  the  names 
of  the  under- 
writer! ire  put  The  fhip  was  captured  by  a  French  privateer  with 

upon  1  flip,  It  r  r  J  ^         r 

binding  on  the  the  goods  on  board }  and  the  queftion  was,  whether 
qualified  OTtidi-  the  underwriters  were  difcharged  by  a  reprefentation 
.'riVi^'S:    concerning  her  equipment. 

opoo  the  fubje^ 
between  that 

time  aod  the  jt  appeared,  that  about  a  week  before  the  policy  was 

execution  of  the      ^  /'^-  r    1  j  •  r^      / 

policy.  figned,  the  names  ot  the  underwriters  were  put  down 

upon  a  flip,  when  the  broker  dated  to  the  defendant, 
*'  that  the  Fanny  was  to  fail  with  the  Hopewell  and 
Young  Rofcius,  both  armed  (hips,  and  that  (he  was 
herfelf  to  carry  ten  guns  and  twenty-jive  men.^^  There 
was  no  evidence  of  any  converfation  upon  the  fubjecl 
having  pafled  between  the  parties  either  when  the  po- 
licy was  figned,  or  in  the  intervening  period.  In 
fiift,  the  Fanny  failed  by  herfelf,  and  carried  only  eliht 
guns  andfcventeen  men. 

Topping^  for  the  plaintiflF,  contended,  that  the  (hip 
was  fufEciently  equipt  to  be  feaworthy,  and  that 
what  was  faid  when  the  defendant's  name  was  put 
upon  the  flip,  could  not  be  confidered  as  a  reprefenHh 
iion  which  the  aflured  were  bound  to  comply  with, 
as  the  flip  was  no  evidence  of  the  contraft,  and  the 
court  could  only  look  to  what  took  place  when  the 
policy  was  fubfcribed.  1  his  very  point  had  been  lately 

decided 
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decided  in  Daw/on  v.  jitty,  7  Eaft,  367,  where  it  was 
held,  that  although  the  broker,  when  the  flip  was 
fuhfcribed,  had  faid  that  the  fliip  was  an  American^ 
yet,  as  he  had  not  reprefented  her  to  be  of  any  parti- 
cular country  at  the  time  when  the  policy  was  fub- 
fcribed,  ihe  did  not  require  to  be  documented  as  an 
American,  and,  although  fhe  was  c^tured  for  want 
of  a  certificate  required  by  a  treaty  between  the  •  go- 
vernment of  the  captors  and  the  United  States  of 
America,  the  owner  of  the  goods  recovered  againft  the 
underwriters. 

Lord  Ellenborough.— ^If  a  reprefentation  is  once 
made,  it  is  to  be  confidered  as  binding,  unlefs  there  is 
evidence  of  its  being  afterwards  altered  or  withdrawn. 
In  the  cafe  cited, .  the  veflel  was  dated  to  be  an  Ame- 
rican when  the  flip  wa^  made  out  j  but  when  the  policy 
came  to  be  figned,  the  broker  faid  generally,  **  that 
it  was  an  infurance  on  goods  in  the  Hermon,"  without 
defcribing  her  as  of  any  particular  country.  There, 
the  firft  converfation  was  qualified  and  controuled  by 
what  followed.  But  here  there  is  no  evidence  of  any 
converfation  upon  this  fubjeft  between  the  parties  fub- 
fequently  to  the  ftatement  that  the  fhip  was  to  carry  i  q 
gujis  and  25  men  ;  and  this  having  taken  place  when 
the  infurance  was  talked  of,  and  the  terms  of  it  were 
agreed  upon,  it  mufl  be  referred  to  the  policy,  and 
treated  as  a  reprefentation  which  required  to  be  fub- 
ftantially  complied  with  on  the  part  of  the^aflTured  (^z). 

Verdia  for  the  defendant. 


(fl)  Vidt  Chriftic  v.  Secretan,,8  T.  R.  192.. . 

N  n  4  Another 


i$|  CASES  AT  NISI  PRIUS, 

t£^!^  »hi-       Another  objeftion  tal^en  in  this  cafe  was,  that  the 

«ed  by  the  iibip    fhip  had  failed  without  convoy,  and  that  in  the  Gcencef 

yvf  na/witb^  from  the  Admiralty  aothorizing  her  to  do  fo,  (he  was 

Jj^^kjr  of  the  defcribed  as  carrying  lo  guns  and  40  men:  The  Jttor* 

*  *^ '  ney  General  contended,  that  her  carrying  this  comple- 

mgit  of  men  and  gims,  was  either  a  condition  precedent 

to  the  operation  of  the  licence,  of  that  the  licence 

had  been  obtained  upon  a  fraudulent  reprefentation  that 

fu^h  was  b^  ilrengthi  and  was  therefore  vdd.— -But 

Lord  Ellenborouoh,  after  referring  to  the  cob« 
yoy  a£^,  43  G«  3.  c.  $7^  held,  that  the  policy  on  the 
goods  was  not  affe^ed,  by  the  terms  of  the  licence  not 
being  complied  with  on  the  part  of  the  fliip-owner^ 

Topping  and  Toddy  for  the  plaintiff.  ^ 

Tfhe  Attorney  General  and  Park  for  the  defendant 

[  Attoraiet,  Pj&wr  QT  Cv*  tad  CU^9mS\ 


In  an  ^ion  bf      AgSUMRSIT  for  moHcy  ^?id  %n4  rcceiye4.-:^yicaj 

S^ilS^iMMter-    '       (lie  genepl  iffue, 

^tini  ot  KfcmhiiPy  ^ 

^e  piicjr  u  coil-  The  defend^t  had  underwritten  a  poUcy  of  iniur- 
#r  (he  rccri^c  <»f  ^nc^'effeded  by  one  Reid,  an  infurance  broker,  o^ 
(te  4l^4Mu     account  of  the  plaintiff,  upon  goods  by  fliip  or  ibipi^ 

at  and  from  Berbice  to  Gre^t  Britain.    T{us  adieu 

■  ■   '•    .         -I  J  *        '  • 
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was  brought  to  recover  back  the  premium,  pn  the 
ground  that  the  goods  had  never  been  fhipped. 

The  plaintiff  gave  in  evidence  the  policy  figned  by 
the  defendant,  which  contained  the  ufual  acknowledge 
inent  on  the  part  of  the  underwriters,—**  conff/J!ng 
ourf elves  paid  the  conftderation  due  unto  us  for  this  ajfur^ . 
ance  by  the  ajfured^^  &c.  It  appeared,  however,  that 
no  money  had  really  been  paid  in  refped  of  the  infur- 
ance  in  queihon.  The  plaintiff  being  the  holder  of  a 
bill  of  exchange  accepted  by  Reid,  which  was  not 
paid  when  due,  the  Ilitter  propofed^  by  way  of  fatis* 
iadion,  to  get  policies  of  infurance  underwritten  lor 
him.  This  policy  was  effe&ed  in  confequence ;  and 
Reid  having  a  running  account  with  the  defendant, 
had  not  paid  him  any  part  of  the  premium  at  the  com« 
niencement  of  this  a^on« 

\ 

The  Attorney  General  contended,  that  under  thefe 
circumftance?;  the  aftion  would  not  lie,  as  no  money 
Jiad  been  receive^J  by  the  defendant  either  from  the 
plaintiff  or  Reid,  or  paid  by  the  plaintiff  either  to  Reid 
'or  the  defendant* 

Lord  ELLE^gpqjipuoH.— The  defenda^it  is  bound 
.by  the  receipt  in  the  policy.  If  a  man  acknowledges 
that  he  has  received  a  fum  of  money  from  a  broker^ 
and  accredits  him  with  his  principal  to  that  amount, 
}ie  Ihall  npt  afterwards,  as  betyyeen  himfelf  and  die 
principal,  be  allowed  to  fay  tnat  (he  broker  ji^yer 
paid  him«  I  ihould  completely  knock  up  the  infur^ 
^nce  bufmefs,  if  I  were  to  allow  this  acknowledgment 
(o  be  impeached.    It  is  well  knowa  that  there  are  rux^ 


5S* 


CASES  AT  NISI  PRIUS. 

ning  accounts  kept  between  the  infurance  broker  and 
the  underwriters  and  Lord  Kenyon  held  that  the 
former,  before  paying  the  premiums  to  the  latter,  might 
maintain  an  a^on  againft  the  aflured  to  recover  the 
amount  of  them  as  for  money  paid  (a). 

The  queflion  of  fact  as  to  whether  any  goods  had 
been  ihipped  at  Berbice  was  afterwards  referred. 

jPatk  and  Manydt  ior  the  plaintiff. 

The  Attfrney  Ceneral^  Lawes  and  Wylde  for  the 
defendant. 

[Attorajcix  IVarren  and  fFJd.'\ 


(tf  ]I  do  not  find  any  decifion  of 
Lord  Kenyon't  upon  this  point 
in  print  $  but  in  Airy  V.  Bland^ 
Sittings  after  T.  T.  14  G.  III. 
Park^  279  Lord  Mansfield 
allowed  the  aflignees  of  an  in- 
furance broker*  in  an  a6Uon 
againft  the  aiTured,  to  recover 
for  premiums  of  infurance  which 
the  bankrupt  had  not  paid  to 
the  underwriters. 

The  objeA  of  the  formal  ac- 
knowledgment of  the  receipt 
of  the  premium  inferted  in  the 
policy  is  probably  to  preclude 
the  neceflity  of  proving  it  when 
a  lofs  happens,  and  to  prevent 
the  imderwriters  from  objeding 


the  want  of  confideration  for 
their  promife  in  cafe  the  broker 
has  not  paid  thenu  The  re- 
ceipt is  no  bar  to  an  aAion  for 
the  premium  by  the  underwriter 
againft  the  broker;  and  tke 
diftind^ion  feems  to  be,  that 
as  between  thefe  parties  it  is  no 
evidence  at  aU,  but  that  as  be- 
tween the  underwriters  and  the 
affured  it  is  conclufive. — It  fol- 
lows from  this  decifion,  that  as 
a6bon  cannot  be  maintained  for 
premiums  of  infurance  by  the 
underwriter  againft  the  aflttred, 
which  has  hitherto  been  n)cxaia 
queftk.  Parky  26.  Marlh.  33f. 


Atkinson 
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Atkinson  v.  Abbott. 

TTHIS  wks  an  adtion  on  a  policy  of  infurance  dated 
Odober  20th  1807,  on  goods  in  the  flup  Su- 
fannah,  from  London  to  Helfenberg,  the  Sounds  or 
Copenhagen,  all  or  either  of  them. 

The  (hip  failed  from  the  Nore  on  the  2  ad  of  Oc- 
tober, under  convoy  of  a  fliip  of  war,  but  parted 
company  in  a  gale  of  wind,  and  was  taken  in  the 
Cattegate  on  the  11  th  of  November,  as  fhe  was  pro- 
ceeding for  the  Sound.  She  had  a  clearance  for 
'Helfenberg,  but  (he  was  configned  to  a  merchant  at 
Copenhagen,  who  had  refided  many  years  in  London. 
In  the  charterparty  by  which  fhe  was  hired  for  this 
voyage,  it  was  ftipulated  that  fhe  fhould  go  **  to  Cop- 
enhagen, or  EUinore,  or  as  near  thereunto  as  fhe 
could  fafely  get,"  without  any  mention  of  Helfenberg. 
The  object  of  the  adventure  was,  to  fell  provifions  to 
the  Britifh  forces  employed  to  bring  off  the  Danifh 
navy.  The  captain  fwore,  that  at  the  time  when  he 
was  captured  he  had  no  diflinft  notice  of  the  Englifh 

having  evacuated  the  lile  of  Zealand. 

« 

The  defence  relied  upon  at  nifi  priua  was,  the 
illegality  of  the  voyage.  By  the  capitulation  of  Copen- 
hagen, the  conditions  of  which  were  publifhed  in  the 
London  Gazette  on  the  1 6th  of  September,  the  place 
was  to  be  reftored,  at  the  latefl,  in  fix  weeks  from  the 
date  of  its  furrender  to  the  Englifh  arms.     That 

7  period 


Same  d»f. 


A  Toytfe  from 
this  country  to 
a  p!ace  farreodcr. 
ed  to  hU  Mtjef* 
ty*t  armf,  com- 
menced «fier 
the  period  at 
which,  accord- 
ing to  ariiclea 
of  capitulation 
publiihtd  in  the 
London  Gaaette, 
it  wai  to  be  re- 
ftorcd  to  the 
enemy,  and  after 
in  faa  it  wat 
reftored,  it  not 
Ulcf  al,  if  inctUu 
fence  of  that 
e? ent  had  not 
reached  England 
when  the  ihip 
Ciiled,  and  the 
obje^  of  the  ad- 
.  venture  waa  not 
a  trading  with 
the  enemy. 
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period  expired  on  the  19  th  of  O&ober;  and  in  fad 
the  Ifle  of  Zealand  was  completely  evacuated  by  our 
troops  on  the  following  day,  which  was  previous  to 
the  commencement  of  the  voyage  infured.  It  was 
fonti^nded,  therefore,  that  this  voyage  was  equally 
illegal  as  if  the  fiiip  had  been  bound  to  a  pgrton 
the  coaft  of  France. 

Lord  Ellenborouch. — ^It  is  unreafonable  to  re- 
quire Aat  the  plaintiff  fhould  have  formed  a  {pecula- 
tion as  to  the  time  when  Copenhagen  wopld  become 
a  hoitile  port,  from  readmg  the  London  Gazette. 
Circumftances  might  eafily  have  intervened  to 
prevent  the  reftoration  of  the  place  for  a  fort- 
night or  three  weeks.  Long  delays  occurred  in  giv- 
ing up  the  Cai)e  of  Good  Hope,  and  other  places, 
which  we  agreed  to  cede  by  the  peace  of  Amiens. 
This  is  a  fiimfy  defence  indeed.  The  fpeculation  of 
a  Britifli  merchant,  calculated  to  be  beneficial  to  his 
country,  is  not  to  be  treated  as  an  illegal  adventura 

Verdid  for  the  plaintiff. 


In  the  enfuing  term.  The  Attorney  General  moved 
for  a  rule  to  ihew  caufe  why  there  fhould  hot  be  a 
new  trial  in  this  cafe,  contending  that  the  voyage  was 
illegal,  as  well  on  account  of  the  reftoration  of  Copen- 
hagen to  the  Danes  before  the  commencement  of  the 
voyage,  as  on  this  additional  groimd,  that  on  the  2d 
of  September  1807,  an  Order  of  Council  ha^  been 
publiihe4  forbidding  all  vc0els  tp  cle^r  put  after  diiit 

day 
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t 

day  from  the  United  Kingdom  for  any  port  in  the 
Daniih  dominions. — ^But 

Per  Cur. — When  Copenhagen  furrendered  to  his 
Majefty^s  arms,  the  order*  ^r^  tanto  was  (Urpended; 
and  as  reafons  of  ftate  might,  without  any  violation 
of  good  faith  on  our  part,  have  prevented  the  place 
from  being  evacuated  fa  foon  as  w^s  intended,  it 
was  a  fair  fpeculadon  to  fail  in  the  end  of  0£tober» 
with  an  intendon  of  going  there,  if  it  fliould  he 
^ffible,  if  not,  of  going  fy  prSs. 


— » « 


The  Attorney  General  then  took  another  6bje£Uo6, 
that  the  clearance  to  ReUenberg  was  fraudulent;  but 
this  had  no  coimedion  with  the  nifi  priu$  decifioQ 
above  reported. 

Garrowj  Taddy  and  Adam^  jun.  for  the  plaintiff. 

The  Attorney  General^  Beji^  Serjeant,  and  Lowes 
for  the  defendant. 

*  [Attomiet,  Palmer  \sf  C§.  tmd  Jtiordm,] 


ride  Potts  V.  Bell,  8  T.  R.  548,  —  Vindyke  «.  Whitmore, 

J  Eaft,475. 


HiBfiERT 
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ThoiWty,  HlBB^RT  ANt)  OtHERS  V.  MaRTIN- 

Dec.  19. 

In  •  poHcy  <jf  TTHIS  was  an  a£Uon  on  a  policy  of  infurance  on 
perc^teitfted  .      the  (hip  Wentworth,  at  and  from  Jamaica  to 

were  deoomlnac.    t  nh/lnti 

of  Meflrs.  K,f 

P  ft  Co**  ''  *    - .     ii  ' 

Held  thit  thtfl  tn"  "the  poUcy  the  jplaifttifis  were   d^iominated 

^etcd  th^Jfaai  "  The  tniftees  of  Meflrs.  teighley^  Tergufon  and  Co.** 
3«u^g' whhio  ^  a?id  a  4?ed  wa3  put;  in  which  proved  that  they  lifted  in 
e*Vi?'"^*    ^hat  capacity.    Ii|..jmefet  of  counts,  the  interdltwas 

laid  in  the  plaintiffs,  and  in  another  in  J.  £•  Keighley. 

Park  obje&ed  that  the  policy  was  void  by  ftat. 
2iG.  HI.  c.  $6.  S  1*  whereby  it  is  required  that  &ere 
,ihall  be  inferted  in  every  policy  of  infurance  the  name 
or  names,  or  the  u/ualjiile  and  firm  of  dealing  of  one 
or  more  of  the  perfons  interefled  in  fuch  infurance, 
or  of  the  confignor  or  conlignees  of  the  property  in- 
fured,  or  of  the  perfon  or  perfons  refiding  in  Great 
Britain  who  fhall  receive  the  orders  for  and  effe£t 
fuch  policy,  or  of  the  perfon  or  perfons  who  fhali 
give  the  order  or  direction  to  the  agent  or  agents  im« 
immediately  employed  to  negociate  or  effe&  the  fame. 
But  the  defcription  of  the  trujtees  of  Mejfrs.  K.y  F. 
Isf  Co.  could  not  be  confidered  tie  ufualjiile  and  firm 
ff  dealing  of  the  plaintiffs,  who  were  the  perfons  really 
interefted,  nor  fatisfy  any  of  the  other  words  of  the 
the  ftatute.  Notoriety  was  the  objefl:  of  the  legiila- 
ture,  which  could  not  be  obtained  by  the  denomina- 
tion which  the  plaintiffs  had  in  this  inftance  affumed. 

Lwd 
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Lord  Ellenborough. — I  think  if  fiiayTt)e  becoxi- 
fidered  thecr  ufual  ftile  and  firm  of  clealing  for  tht& 
pnrpofe  (a). 

The  declaration  laid  the  lofe  to  have  beien  by  the  n  ^  etptiia 
barratry  of  the  mailer.  Pleas,  non  affumpfiu  and  ^Jj^^J" 
aStio  hon  aacrevit  infra  f ex  annos.  '    ctrriei  btr  ovt  of 

I      ■  ^       ^  the  comfe  of  the 

Toyage.  procant 

The  plaintiflfs  cafe  was,  that  the  Captdn  tiiwecd!'-   demned  "**^ 


in  •  vice 


larily  returned  with  his  fhip  to  Jamaica  a  few  days   \^^^  ^T* 
after  TO  lailedi'  th!at  with  a  vieV  to  his  o^  ad^-  «iciim,herap 

^  to  die  porchiier* 

tage  he  fraudulently  procured  the  fhip  to  be  cohdemn^  it  u  only  iron 

ed  in  the  Vice  Admiralty  court  there ;  that  he  fold  thtt  die  ft«ut« 

her  accordingly,  and  (haf'he  afterwards  delivered  S^*|^toron*„ 

her  up  to  the  purchafers. — ^His  return  back  and  the  *»«^««»  ^^  . 

•uured  and  thtc 

condemnation  were  more  than  fix  years  before  the  widcrwrit»t. 
commencement  of  the  aftion ;  the  fale  and  delivery 
of  the  fhip  were  within  the  fix  years. 

Park^  for  the  defendant,  contended,  that  even  fup- 
pofing  the  captain  to  have  aSed  barratroufly,  the 
barratry  was  complete  when  he  abandoned  the  voyage 
for  the  purpofe  of  making  away  with  the  fhip,  or  at 
any  rate  when  he  had  fraudulently  procured  the  fhip 
to  be  condemned ;  fo  that  in  either  way,  the  action 
was  barred  by  the  flatute  of  limitations. — But 

Lord  Ellenborough  exprefled  himfelf  of  opinion 
that  the  caufe  of  action  did  not  accrue,  as  the  iofs 


(<}]  It  has  been  held  that  this  a  very  liberal  conftru6iion. — 
ftatute  beariog  upon  a  contra6^  Wolff  v\  HomcafUe,  i  B.  5c  P. 
uicrnm0jldeii  ought  to  receiv«     3 16.«-  Bell  v.  Gilfon,  IL  345. 

did 
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did  not  happen^, till  the  mafter  had  divefted  hrnifelf 
.  of  the  pofleflion  of  the  fliipt  by  delivering  her  up  to 
the  purchafers  (a). 

The  jury,  however,  agreeably  to  my  Lord's  direc« 
tion  upon  the  merits,  found  that  no  barratry  had 
been  commttted,  the  ads  of  the  captain  being  necef« 
lary  from  the  unfeaworthinefs.  of  the  ihip ;  and  the 
defendant  had  a  verdi£t* 


The  Attorney  General,  Topping  and  StarkH  &f  the 
plaintiffs. 

.    Park  and  Toddy  lor  the  defendant. 

[ Attornies,  Orwitr  fsT  X«viV,  sod  Kayt  f^  fr^^SM^ 


■toa^MMMa 


{a)  If  the  mafter  commits  confequence  thereof  after  the 
iNurratrjr  during  the  voyage,  the  voyage  is  completed* — Lockyer 
underwriters  are  not  at  all  liable     v.  Offiey,  I  T.  R.  252. 


for  a  lo£i  which  happens  in 


PaRM£T£R 


Michaelmas  term,  49  george  hi.  iSog.  $^ 


PaRMETER  1;.  ToDHUNtER*     .  Friday,  Dec  j©; 

^""HIS  was  an  aftion  on  a  policy  of  infurance  on  the   JJ*k^|"^^?^ 
freight  of  the  (hip  Portfea^  at  and  from  BefbiCe  ^»^«  undcn^ritcrt 

to  LiOnaon.  to  fetile  as  for 

a  toral  lofs,  and 
to  give  direc* 

The  fhip  was  captured,  recaptured,  and  carried  pofitiJ^')*!hc'f' 

into  Grenada,  where  (he  was  fold  with  the  whole  of  property  infured, 

her  cargo.     The  plaintiflF  went  for  a  total  lofs,  but  amoaat  to  an 

(amongft  .  other  objections  to  his  claim)  it  was  con-  '  Vhc^^uft 

tended  on  the  other  fide,  that  there  had  been  no  fuf-  ^V"  »bindoq-i 

'  meor  ot  freight 

ficient  abandonments  ^^^^  '»>«  looda 

fpccifically  cxiff, 
al  h<  ugh  the 

On  the  9th  November  1807,  news  was  received  ift  ?f  ^pr'S^^ 

London  that  the  fhip  had  been  captured,  recaptured,  ^'J*  ][";**% 

and  carried  into  Grenada,  and  that  the  captain,  with  ture  and  lecap. 

eleven  of  the  crew  ancj  all  the  (hip's  papers,  had  been  in  the  ab^nce* 

carried  away  by  the  enemy.     The  fame  day,  the  h,, /I^*ht*"o 

broker  dated  thefe  fafts  to  the   underwriters,  and  ^*.p<>j.»'«cate  the 

required  them  to  fettle  as  for  a  total  lofs,  and  to  give  p^fc  of  piyiog 

direftions  as  to  the  difpofition  of  the  (hip  and  cargo ;  [Je  wcwtort 
but  he  neither  then  nor  aften^'ards  gave  any  expreli 
notice  of  abandonment. 

Park^  for  the  plaintiff,  contended,  that  what  the 
broker  had  done  virtually  amounted  to  an  abandon- 
ment, both  from  the  underftanding  of  Lloyd's  coffee 
houfe,  and  from  the  nature  of  the  thing,  as  the  affured 
could  not  claim  a  total  lofs  without  abandomng  the 
fubjeft  matter  infured  to  the  underwriters. 

Vol.  I.  O  o  Lord 
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*  Lord  Ellenborough.  —  There  is  no  implied 
abandonment  by  a  demand  of  a  total  lofs.  It  would 
be  very  well  to  prevent  parol  abandonments  entirely; 
but  if  they  are  allowed,  I  mud  infift  upon  their  being 
cxprefs.  An  implied  parol  abandonment  is  too  un- 
certain, and  cannot  be  fupported.  The  abandonment 
muftbe  exprefs  and  dired,  and  I  think  the  word 
^  abandorC^  Ihould  be  ufed,  to  render  it  efFe£buaI  (tf). 

It  was  then  contended  that  in  a  cafe  like  this 
no  abandonment  was  neceffarv%  Sed  ntm  allocatur  ; 
for  the  goods  might  have  been  brought  home  in 
another  (hip,  and  fo  the  freight  might  have  been 
earned. 

Lord  Ellenborough  feemed  to  be  of  opinion 
that  at  any  rate  the  plaintiff  could  not  turn  this  into 
a  total  lofs,  and  faid  that  the  mate,  who  was  the  only 
one  of  the  crew  who  remained  in  the  fhip  when  flie 
was  recaptured  and  carried  into  Grenada,  had  a  right 
in  the  abfence  of  the  captain,  to  hypothecate  the  fhip, 
or  to  fell  a  part  of  the  cargo,  for  the  purpofe  of  raifing 
money  to  pay  falvage  to  the  recaptors. 

The  defendant  had  paid  30/.  per  cent,  into  court, 
and  it  was  referred  to  fee  whether  this  fum  was  fuf- 
ficient  to  cover  the  partial  lofs. 


{a)  So  where  a  letter  dating  property,**  —  Lord    Kenyoit 

the  damage  done  to  a  cargo  in  held  that  this  did  not  enable  the 

fured  was  fhewn  to  the  under,  affured  to  go  for  a  total  lafi* 

writers,  and  they  defired  that  Thellufon  v.  Fletcher,    i  Eip* 

*•  the  aflured  would  do  the  bed  Caf.  73. 
they  could  with  the  damaged 

Park 
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Park  J  Topping  and  Barf<^w  for  the  plaintifF* 

The  Atiornef 'General  and  Ricbardfon  for  the  de«^ 
fcndant. 

[Attornies,  Barroiv  mid  fVillitJ] 


Vide  AH  wood  v.  HenckeU,  Park,  172, 


ikNOiC  V.  WoOD>  Same^ay. 

*-pHlS  was  an  adion  on  a  policy  of  infurance  upon  ^\'!^'''*["*j^* 

-■-    the  Friendlhip,  at  and  from  Briftol  to  St. Thomas's  agreed  wUh  b. 

and  Jamaica,  and  from  thence  back  to  Dublin.     The  TOicaw  read 

infurance  was  ftated  to  be  on  "  commiflipns  valued  "Jlnu^uyrfor* 

at   1000/.  without   average,  and  without  benefit  of  «"»»'«€»»  they  wei« 

^  to  provde  car* 

falvage.*'     The  declaration,   after  averring  that  the  goettobeom. 

plaintiflF  was  interefted  in  the  faid  voyage  and  com-  chmerS  aSfp 

miffions  in  manner  and  form  thereafter  more  particu-  "l^l^^^ 

larly  mentioned,  fet  out  a  charterparty  of  affreightment  B'jfto*  '?^Li,-- 

between  the  plaintiff  and  the  owner  of  the  Friendlhip  j  ihe  wai  to'de- 

whereby  it  was  agreed  that  fhe  fhould  carry  out  a  cargo  eI^o%hVpn). 

(the  property  of  another  perfon)  which  Die  then  had  on  '^'/f^VnTf^' 

boai  d  to  St.  Thomas's ;  that  having  landed  it,  flbe  fhould  t^eoce  to  ja- ' 

proceed  to  Jamaica,  and  there  take  m  a  cargo  or  colonial  ih:  w^s  co  uke 

produce  for  Dublin;  that  the  owner  fliould  receive  b.sS'c.  ST 

Dublin;  and  by 
tbe  terms  of  the 

charterpnty  A.,  in  coofidn'ation  of  guaranree'ng  the  homeward ;cargo^  was  to  fcceite  a  commiiTion  of 

%\  per  crou  ttpon  the  homeward  i'reighr.      The  (hip  w«t  capiuied  on  her  paflage  from  St.  Thomas*! 

to  Jamaica.   Heid,  that  A .  had  not  rhtn  an  infurable  intcreft  cither  in  the  commiflioa  on  the  fret^hCy 

or  u  the  coimniffion  on  the  fate  of  the  homeward  cargo. 

Oo  3  freight 


•  t 
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freight  at  the  current  rate;    and  that  the  freighter 
fhould  be  entitled  to  a  commiilion  of  two  and  a  half 
per  cent,  on  the  amount  of  this  freight  for  the  guarantee 
of  the  cargo.     The,  declaration  afterwards  ftated,  that 
,the  fhip  was  captured  on  her  way  from  St,  Thomas's 
to  Jamaica ;    *'  whereby  the,  faid  voyage  was  wholly 
defeated,  and  plaintiff  was  prevented  and  hindered 
from   fhippiug   and   bringing   the    faid    cargo  from 
Jamaica  to  Dublin  in  the  faid  fiiip,  and  wholly  loft  his 
faid  commiflions  and  intereft  in  the  faid  cargo,  and 
all  benefit  and  advantage  to  be  derived  from  the  com- 
.  pletion  of  the  faid  voyage.*' 

The  Attorney  Qencraly   in  opening  the  cafe,  ftated 
that  the  plaintiff  who  now  refi  Jcs  in  Dublin,  having 
been  at  Jamaica  in  1806,  entered  into  an  agreement 
with  a  houfe  there,  that  he  fhould  fend  out  two  Ihips 
'  annually,  for  which  they  were  to  pft>vide  cargoes  to 
be  configned  to  him  at  Dublin.     In  coiifequence,  the 
Jliip  in  queftion  was  freighted  in  the  manner  ftated  in 
the  declaration.     She  difcharged  her  outward  bound 
cargo  at  St.  Thomas's,   and  failed  for  Jamaica,  but 
was  captured  and  carried  into  Cuba.     There,  by  an 
illegal  act,   which  could   not  prejudice  the  plaintiff, 
the  captain   ranfomed   her  and   proceeded    on  his 
his  voyage.     The  fhip  upon  her  arrival  at  Jamaica 
was  f^ized  by  the  vice  admiralty  court,  and  was  not 
releafed  till  the  feafon  was  loft,  and  it  had  been  found 
neceffary  to  fend  the  cargo  which  had  been  provided 
for  her  by  another  veffel.  —  Mr.  Attorney  General 
contended  that  the  plamtiff  had  a  dire£l  intereft  which 
,    was  the    fubjeft   of  infurance^  in  the  voyage  that 
had  thus,  been  loft.     Had-  the  fhip  arrived  at  Dublin, 

he 
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he  would  have  received  both  -a  commiffion  upon  the 
freight  and  a  commiflion  upon  the  fale  of  the  cargo; 
and  why  (hould  he  not  be  allowed  an  indemnity  againfl; 
the  lofs  of  thefe  advantages,  which  in  that  event  would' 
certainly  have  accrued  .to  him  ?  Nor  did  it  make  any 
difference  that  the  (hip  was  taken  before  fhe  arrived  at 
Jamaica,  this  cafe  being  exadly  like  fome  that  had 
been  lately  decided,  in  which  it  was  held  that  where 
there  was  an  infurance  on  freight,  the  affured  might 
recover  if  the  fhip  was  going  to  her  loading  port  for 
the  exprefs  purpofe  of  taking  in  a  cargo  when  the 
lols  happened  (a).  By  a  particular  contrafl:  there 
may  be  an  intereft  created  borh  in  freight  and  com- 
miflion, before  the  goods  are  put  on  board,  and  by 
reafon  of  the  charterparty  in  this  cafe,  the  plaintiff 
had  an  infurable  intereft  when  the  ihip  failed  from 
St.  Thomas's  fgr  Jamaica. 

Lord  ELLENBOROUGH.—It  ftrikcs  me  that  this  was 
1  mere  expeftation.  The  plaintiff  had  an  intereft  in 
the  fliip  from  St.  Thomas's,  only  in  the  expectation  of 
a  cargo.  The  expectation  is  fruftrated  by  the  capture, 
and  the  intereft  was  never  on  board.  This  is  an  in- 
furance of  an  expeftation  of  an  expeftation.  If  you 
think  there  is  anv  thing  fperate  in  it,  I  will  fave  the 
point.  I  am  perfectly  fatisfied  myfelf  that  the  plaintiff 
cannot  recover  upon  this  policy. — To  decide  otherwife 
would  be  to  repeal  the  ftatute. 

Verdift  for  the  defendant. 


m     ^ 


{a)  Thompfon   v.   Taylor,  6  T.   R.  478.       Horncaftk  v. 
6uart>  7  Eaft^  40Jt  — -Sed  ride  Forbes  ti.  Cowic,  nn/r,  250. 
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In  th6  enfuing  temv»the  Attorney  General  did  move 
for  a  new  trial :  but  the  Court  were  clearly  of 
opinion  that  the  plsdntifF  had  not  an  infurable  intereft 
when  the  lofs  happened.  Lord  Ellenborough  faid^ 
This  cafe  carries  us  into  the  land  of  dreams,  and  if 
fupported,  would  introduce  the  pra&ice  of  infuring 
H  20,000/,  prize  in  the  lottery  without  purchafing  a 
ticket !— Ru^e  nifi  refufed. 

The  Attorney  General  and  Barrozv  for  the  plaintifr. 
Garrsw,  Park  and  Ricljardfan  for  the  defendant. 

[Attornies,  Barroiv  and  Kjyc  t5*  FreJbfieU.'\ 


Had  goods  conf^qned  to  the 
plaintiff  been  aftually  on  board, 
when  the  lofs  happened,  accord- 
ing to  an  opinion  thrown  out 
by  Lord  Kenyon,  he  would 
have  had  an  infurable  intereft 
in  his  commiHions  as  confignee. 
Flint  V.    Le  }/[d\xv\try   Park, 


269  n.  Sothecomminionsand 
privileges  of  the  captain  of  a 
(liip  may  be  infured.  King  ». 
Glover,  2  N.  R.  206* — Fide 
Grant  v.  Parkinfon,  Park,  267. 
Barclays.  Coufins,  2  Eaft,  544. 
Lucena  v.  Crawford,  3  B.  &.  P 
75.  2  N-R.  269.  S.  C. 


COMMON 
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COMMON  PLEAS. 


ADJOURNED  SITTINGS  IN  LONDON. 


Buck  ^\  Buck. 

A  CriON  for  iiionf^y  had  and  received,  to  recover 
the  fuin  of  25/.'  under  the   following   circum* 
ilances : — 

The  deft  lulant  was  en^ployed  by  the  plaintiff  to  pur- 
chafe  for  hun  live  Iharcs  in  a  company  lately  eftab- 
liflicd  called  The  Britijh  Ale  Brewery.  He  purchafed 
them  accordingly,  and  they  were  transferred  to  the 
plaintilK  The  higheft  premium  upon  (hares  in  this 
Company  was  then  5/.  each ;  but  the  defendant 
charged  and  received  from  the  plaintiff  the  fum  of  50/. 
as  the  premium  upon  thofe  he  had  purchafed ;  and 
it  was  contended  that  the  excefh  above  the  real 
amount  of  tlie  premium  was  .money  had  and  received 
to  the  plaintiff's  ufe. — It  appeared  in  evidence,  how- 
ev(T,  that  The  Britijh  Ale  Brczvery  is  a  public  com- 
pany, neither  incorporated  by  charter  nor  acl  of  par* 
liament ;  thai  its  Rock  was  railed  by  public  fubfcription, 
and  that  itb  lliarc^'  are  tram4errab-e. 


December  X2. 

B.  being  em- 
ployed by  A*  to 
purchafe  for  hint 
certain  transfer* 
rable  (bares  in  an 
unincorporated 
company,  charg. 
ed  and  received 
from  him  25/. 
beyoUd  the  nur« 
ket  price  of  fuch 
fliares  at  the 
tine.     Held, 
Chat  an  a^on 
would  not  lie  to 
reca»er  back  thia 
fam,  the  Ctffn- 
P^ny  being  wiih- 
>n  6  G.  1.  c.  j8, 
and  the  parties 
in  pari  delia<i. 


O04 
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Be/ly  Serjejmt,  infifted  that  the  tranfadion  out  of 
vrhich  the  adion  arofe  was  illegal ;  that  the  parties 
were  in  pari  delido,  and  that  the  money  therefore 
.  could  not  be  recqvered  from  the  perfon  in  pofleiSon 
of  it«  This  company  was  clearly  within  6  G.  i, 
c.  1 8.  §  1 8.  and  was  to  be  confidered  a  commoi^ 
nuifance.  It  followed  that  any  contraft  concerning 
thefe  Ihares  was  a  breach  of  the  law.  The  ftatute 
itfelf  had  exprefsly  prohibited  "  all  public  fubfcrip- 
tions,  receipts,  payments,  affignments,  transfers,  pre^ 
tended  affignments  and  transfers,  and  all  other  matters 
and  things  Avhatfoeyer,  for  furthering,  countenancing, 
or  proceeding  in  any  fuch  undertaking  or  attempt,'^ 
and  the  transfer  ring  J  or  pretending  to  transfer  or  (iffign^ 
any  Jhare  or  Jlmres  infuchjlock  or  Jiocks^  was  declared 
to  be  a  mifdemefnor  punifhable  with  the  penalties  of 
.  praemunire.  The  cafe  of  the  iCing  v.  Dodd  \ji)  was 
decifive.  An  information  was  there  refufed  on  ac- 
count of  the  flatute  having  been  fo  long  allowed  to 
lie  dormant  that  the  party  might  have  been  ignorant 
of  its  exiftf*nce,  but  the  court  of  K.  B.  diftinftly  inti- 
mated an  opinion  that  unincorporated  companies  with 
transferrable  (hares  were  within  the  provisions  of  the 
ftatute,  and  earneftly  warned  all  perfons  from  engag- 
ing in  fuch  illegal  and  mifchievous  projects  for  tht 
future. 

Shepherd^  Serjeant,  contra^  denied  that  this  company 

was  within  the  aft,  as  it  did  not  tend  to  thq  common 

^    grievance^  prejudice  or  inconvenience  of  bis  nwjefty*s 

fubjeds^  and  it  was  only  companies  with  this  tendency 


'    {a)  9  Eaft,  5j6[. 

10  that 
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that  the  legiflature  meant  to  prohibit.  The  objeft  of 
the  Britijh  Ale  Brewery  was  to  carry  on  a  lawful 
trade  in  a  lawful  manner,  and  to  furmfli  to  the  public 
at  a  cheap  rate,  and  of  a  good  quality,  an  article  of 
the  firft  neceflity.  It  was  a  public  benefit,  therefore, 
inftead  of  a  nuifance,  and  was  no  more  illegal  than  any 
other  partnerfhip  comprehending  a  great  many  mem* 
bers.  At  any  rate,  the  25/.  might  be  recovered  from 
the  defendant,  as  he  had  obtained  it  fraudulently,  and 
it  might  be  feparated  from  the  reft  of  the  tranfa£tioa. 

Sir  James  Mansfield,  C.  J.  nonfuited  the  plain« 
tifF,  with  leave  to  move  to  enter  a  verdift  in  his  fa- 
vour ;  but  the  cafe  was  not  brought  before  the  court. 

Shepherdj  Serjeant,  and   Bolland  for  the  plainti£ 
Bejl^  Serjeant,  and  Barrow  for  the  defendant. 

[Attornies,  Day  and  fVri^bt.] 


In  a  ilill  later  cafe.  Lord  El- 
LEKBOROUGH  held,  that  an  in- 
di6lment  could  not  be  fupported 
for  a  confpiracy  to  deprive  a 
man  of  the  office  of  fecretary  to 
one  of  thefe  companies  ;  and 
that  to  collc^l  fubfcriptions  for 
them  as  fecretary,  comes  fo  near 
to  obtaining  moneys  upon  falfe 
pv«tences^  that  if  a  man  is  in- 
didled  for  fo  doing,  he  cannot  be 
confidered  as  profecuted  without 
any  reafonable  or  probable  caufe. 
Rex  V.  Stratton  and  others*'-^ 
Sittings  after  If.  T.  iSoj.   In- 


di£^ment  for  a  confpiracy  to  de- 
prive one  Thompfon  of  the  of- 
fice of  fecretary  to  the  Philan* 
throptc  j^nnuity  Society,  and  to 
profecute  him,  without  any  rea- 
fonable or  probable  caufe,  for 
obtaining  money  upon  falfe  pre- 
tences — It  appeared  that  this 
Society  is  an  unincorporated 
company,  with  transferrablo 
(hares  ;  th^t  there  was  a  violent 
difpute  amongfl  the  fubfcriben 
as  to  the  choice  of  fecretary ; 
that  one  party«  headed  by  tht 
defendantf^  cafhiercd  the  proie- 

«utori 
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cntOF  I  thtt  he  ftiB  went  en  col* 
lefting  fubfcriptionsy  and  that 
thef  indited  him  for  obtaining 
^oney  upon  falfe  pretences,  of 
which  he  wat  acquitted. 

Lord      ELLBNBOROfr^H.^^ 

Thk  fociety  wat  certainly  ille- 
gaL  Therefore,  to  deprive  an 
indiTidual  of  an  office  in  it,  can- 
not be  treated  at  an  injury. 
When  the  profecutor  was  feere- 
tary  to  the  fociety,  infiead  of 
having  an  intereft  which  the  law 
would  proted,  he  was  gailty  of 
•  crime.  In  Dodd't  ca£e,  all 
the  Judges  of  this  court  were 
agreed  upon  the  illegality  of 
thefe  afTociations  ;  and  I  under- 
ftand  there  has  iince  been  a  non- 
fuit  in  the  Common  Pleas  upon 
the  fame  ground.— Nor  can  I 
£iy  that  the  profecutor  was  in- 
dicted without  reafonable  or 
probable  caufe.  I  thought  he 
was  not  guilty  of  the  offence  im- 
puted to  him ;  beoaufe  it  did 
not  appear  that  he  aCted  with  a 
fraudulent  purpofe.  But  he  did 
obtain  the  money  upon  a  falfe 
pretence.  He  pretended  that 
there  was  then  a  real,  legal  fo« 
ciety,  to  which  he  was  fecretary ; 
■whereas  no  fuch  fociety  exiiled. 
The  defendants  muli  all  be  ac- 
quitted. 


An  action  cmnot  be  main- 
lined by  an  innkeeper  againft  a 


candidate  at  an  deAi^n  of  meat* 
hers  of  parliaimeDt  for  provifioas 
fupplied    to    mon^efident    (any 
more  than  to  refideni  woifxn)  af- 
ter the  tefte  of  the  writ.     Lof- 
houfiff  execui9rf  &r.  ▼•  WAartoa, 
Efq.   ifcf.  P.  Durham  Affixes, 
1808,  Cor.  Wood,  B. — Aftion 
for  meat,  drink,  &c.  fupplied  by 
piainti£Ps  teftator,  a  publican, 
to  non<rrefident  voters  at   xkub 
eledion  of  members  of  parlia* 
ment  for  the  city  of  Durham, 
by  the  defire  of  the  defendant, 
who  was  one  of  the  candidates. 
HuUock  and   Coliman^   for  the 
defendant,  infiiled  that  this  came 
within  the  treating   aQ^  7  &  S 
W.  3.  c.  4^  and  cited  Ribbans 
V.  Cricket,  i  B.   &  P.  264.—. 
Parh^  contra,  took  a  diilin&ion 
between  rejtdcnt  ^XiAn^n-rcfdetii 
voters.  In  the  cafe  cited,,  it  was 
determined  only  that  it  was  un» 
lawful  to  treat  rejident  voters  af- 
ter the  tefte  of  the  writ,  and  the 
opinion  feems  to  have  been,  tliat 
nort'rejident  voters  were  not  in- 
cluded, as  money  was  paid  into 
court  for  the  provifions  fuppUed 
tothisclafs.  Wood,  B.  I  think 
the    plaintiff    cannot     recover. 
The  adl  of  parliament  makes  no 
difference  betwccrn  refident  and 
non-refident  voters,  and  the  ca(e 
of  Ribbans  r.  Cricket  is  exactly 
ill  point. — Pla'tnftjf  nonfuiu d. 


RiCIIARZX 
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Richard  and  John  Greenstreet  i>.  Carr.     Tuefdty, 

December  13^ 

TTROVER    for    four    Bank   of  England  i^otes,    introrerfor 
making  together  the  fum  of  95/,  pro^cX^thSTy 

belonged  Co  the 
pUintiflT,  the  ev?^ 

The  declaration  literally  ftated  the  fads  of  the  cafe,   ^""h'^'*'  ***** 

The  plaintiffs  having  cafually  lojl  the  not.  s,  they  were   delivered  out  by 

found  by  the  cjefend^int,  who  ra^i^-^r/rrf  thepi  tp  his   (towh«JerfoB 

OWnufe,  he  could  not  tellji 

^  in  payment  of  « 

cheque  which 

It  was  proved  that  the  defendant  ha4  picked  up  a   ^^^^^^ 
pocket-book  containing  the  notes  ;  and  the  only  quef-   ^*^"^  ht'^^tmi 
tion  raifed  was,  whether  there  was  fufficient  evidence  f*^^  evidence  o( 
that  they  were  the  property  of  the  plaii^tiffs.      One     ''^'^* 
Roupel  being  indebted  to  them  in  95/.,  gave  them  a 
cheque  upon  his  bankers  for  this  fum,  payable  "  tp 
Richard  Greenftreet  or  bearer.**    Thebankers*  clerk 
fwore  that  the  notes  in  queftion  had  been  delivered 
out  by  him  in  papnem  of  this  cheque ;  but  he  -could 
jiot  fay  to  whom*  * 

Bcjiy  Serjeant,  objeded-that  as  the  cheque  was  pay* 
able  to  bearer,  it  might  very  likely  have  been  nego- 
tiated, and  therefore,  that  there  was  no  fufficient  evi* 
dence  that  the  notes  received  for  it  had  ever  been  the 
property  of  the  plaintiffs.— But 

Sir  James  Mansfield,  CL  J.  held,  that  as  there 
was  no  evidence  of  the  cheque  having  adually  been 
negotiated,  and  as  no  one  elfe  appeared  to  claim  the 

ilotes, 
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•  note^  they  muft  be  prefumed  to  be  the  'property  of 
thofe  to  whom  the  cheque  was  given. 

Verdid  for  the  plaintifis. 

Shepherdj  Seijeant,  and  Lowes  for  the  plaintifis. 

Bejl^  Serjeant,  for  the  defendant* 

[Attoniie99  St^H  and  StratiM,^ 


^f 


Vide  Howard  v»  Smithi  z  T.  R.  750^      Robertfon  «.  Frends 
^  Eaft,  130. 


Sane  day.  WlL|.IAM&ON  V.  WaTTS,  Spinfter. 

« 

iuw.i.tetn.     ASSUMPSIT  on  a  bUl  of  exchange.  PIea»mfimcy. 
■ottccepc  a  bill  Replication,  that  the  bill  was  accepted  for  need*- 

•f  exchange  tor      r     •  • 

Mceiiaria.        fancs,  and  iflue  thereupon.  —  When  the  cafe  was 

1^,  opened— 

Sir  James  Mansfield,  C.  J.  faid.  This  a&ion 
certainly  cannot  be  maintained.  The  defendant  is 
allowed  to  be  an  infant ;  and  did  any  one  ever  hear 
of  an  infant  being  liable  as  acceptor  of  a  bill  of  ex- 
change ?  The  replication  is  nonfenfe  and  ought  to 
have  been  demurred'to«  As  the  point  of  law  is  fo 
clear,. I  am  ftrongly  inclined  to  nonfuit  the  plaintiff. 
However,  if  I  am  required  to  hear  the  evidence,  I 

wiU 
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^11  do  fo,  and  the  defendant  will  find  redrefs  in  the 
court  above,  fhould  the  verdid  be  againft  her. 

It  appeared  that  the  defendant  was  a  woman  of  the 
town,  and  that  the  confideration  for  the  acceptance 
was  the  fale  of  filk  (lockings  and  other  expenfive 
articles  of  drefs.     Whereupoi 
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Sir  James  Mansfield  direded  a  nonfuit. 


Shepherdy  Serjeant,  and  Marryat  for  the  plaintiff. 
Bejl,  Serjeant,  and  Barrow  for  the  defendant. 


[AttorntCff,  StU  ma  HinfUh,] 


I  do  not  find  any  cafe  in 
which  it  has  been  exprefsly  de- 
cided, that  an .  infant  may  not 
bind  himfelf  by  a  negotiable  in« 
ftrument  for  neceiTaries ;  and  in 
Williams  v.  Harrifon,  Carth. 
x6o,  the  court  of  K.  B.  in  the 
time  of  Lord  Ho  LT,feem  rather 
to  have  been  of  opinion^  that 
be  might,  although  no  c  liable 
upon  a  bill  of  exchange  drawn  in 
the  courfe  of  trade.  It  is  now 
fettled,  however,  that  an  account 
Jlated  by  an  infant,  even  of 
monies  due  for  nccefiariesy  is 
invalid,  Trueman  v.  Hurft,  i  T. 
R.  4.0.  Bartlettv.Emery^/?.  42. 
(a)  ;  atnd  it  feems  inevitably 
to  follow,  that  he  caanot  be 
bound  by  his  fig&aturt  to  « 


negotiable  bill  or  note*  as  that 
not  only  prima  facie  admits  the 
debt,^  but  if  valid,  would  render 
him  liable  to  an  a6tion  at  the 
fuitof  the  indorfee,  in  which  the 
amount  of  the  original  debt  could 
not  be  difputed.  The  old  doc- 
trine, that  2L  Jingle  3/7/ given  by 
an  inibnt  for  neceiTaries  is  bind- 
ing, though  of  no  immediate 
pra6iical  ufe,  fuch  an  inflniment 
being  now  as  rare  as  a  JladvU 
'^fiapUi  feems  to  afford  an  argu- 
ment from  analogy  to  (hew,  that 
apromifTory  note  given  by  an 
infant  for  neceffartes  would  be 
binding,  if  payable  only  to  the 
perfon  who  fupplied  them.  Co. 
Liu.  172,  a. 


Favkkc 
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rttda^DeciS  FaV^NC    ANB    OtHERS  1).    HuM.ET    Al«d 

Others. 

A.  hivHip  ac  T^HIS  was  an  action  for  money  had  and  received,  to 
ScbMgefoVB/s  recover  the  fum  of  1362/.  171.  lod.,  being  the 

Kcommoaation,  produce  of  ifii  bags  of  coffee,  of  which  the  defendants 
cdiaterai  ficu.i-  had  obtained  poffeffion  under  the  following  circum- 

ly,  lodges  »n  l;i»     ^^^  " 

hands  a  bill  of       ItanceS. 
lading  of  certain 
goods  deliverable 

to  c.  who  had         In  the  montli  of  March  1 806,  Meffrs*  Conn  &  Co* 

no  incercft  in  ^      ,  -  ,,,  ,  i.^rr  i 

them.  A.  pay*  ol  I.iverpQol  appHcd  to  the  plaintifts,  who  are  mer- 
Md"B.'be^ng"'  chants  refiding  in  this  town^ .  for  liberty  to  draw  upon 
indebted  to  him    tjiem  to  the  amount  of  about  1600/. 4  on  account  of  a 

to  that  amount,  ' 

becomes  bwk-  parcel   of  cofFee  and  other  goods  they  were  about  to 

^wffcflion  ot  ibe  flilp  for  Hamburgh,  there  being  then  no  exdiange  be* 

Sem. — Held  *  tvieoi  that  placc  and  Liverpool.  It  was  at  the  lame  time 

that  A.  might  pronofed  to  re^imburfe  the  tJaintiffs  by  bills  in  their 

smtniain  an  ac-      *        a  r  j 

tion  for  raontry     fuvour  to  be  dniwn  by  Cohn  and  -Co.  upon  the  con^ 

iiad  and  rece  vrd     _  ^^  -  ,  /'•/••j 

agaioft  D.torc-  iignees  oi  the  goods,  and  as  a  lecunty  lor  the  due 
.^7;  the  pro,     honour  of  fuch  bills,  to  depofit  with  the  plaintiffs  the 

bills  of  lading  of  the  goods,  lu  order  that  they  might 
tranfmft  them  to  their  ^orrefpondents  at  Hamburgh^ 
and  have  the  goods  delivered  to  their  agents^  ih  crfc 
the  bills  drawn  upon  the  couiignees  (hoidd  not  be  ac- 
cepted and  paid.  Thefe  propo&Is  being  agreed  to, 
Cohn  and  Co.  drew  bills  upon  the  pilaintSfs  to  the 
amount  of  1655/.  ^7^'  ^^^^  which  were  ^terwards 
4luly  honored,  and  at  the  fame  time  i^remitted  tp  them 
other  bills  to  the  amount  of  1674/.  14X.  drawn  ia 
their  favour  upon  feveral  mercantile  houfes  at  Ham- 

13  burgh. 
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burgh.  On  the  i4th  of  April  following  the  plaintiiTs 
received  from  Gohn  and  Co.  (amongft  oth^s)  th^ 
biH  of  lading  of  th^  coffee  in  queftion  (hipped  on 
board  the  Elizabeth  Henrietta,  at  Liverpool ;  whereby 
it  was  made  deliverable  at  Hamburgh,  "  unto  SeyboU 
nnd  Meyer  or  to  their  affigns.*^  All  the  bills  of  ex* 
change  upon  the  confignees  of  the  goods  were  re- 
turned to  the  plaintiffs  difhonored.  The  ihip  being 
prevented  from  failing  by  the  order  in  council  of  the 
1 6th  of  April  1806,  the  plaintiffs,  on  the  1 2  th  of  May 
following,  obtained  an  order  from  his  Mjajefty  to  de* 
liver  the  coffee  to  them,  upon  their  giving  bail  in  the 
Admii-alty  fdr  its  value.  But  on  the  3d  day  of  the 
fame  month,  the  defendants,  who  were  likewife  credi-^ 
tors  of  Cohn  and  Co.,  had  procured  from  them  an 
aifignment  of  the  coffee,  under  which  they  had  got 
pofleflion  of  it  before  the  order  to  deliver  it  to  the 
plaintiffs  could  be  rendered  available.  A  commiffion 
of  bankrupt  afterwards  iffued  againft  Cohn  and  Co.^ 
upon  an  a&  of  bankruptcy  committed  on  the  fame 
3d  of  May,  but  before  this  aflignment ;  fo  that  the 
queflion  was,  whether  their  aflignees  or  the  plaintiffs 
were  entitled  to  the  proce^  of  the  coffee. 

Sh^phei^d^  Serjeant,  contended  nhat  whatever  claim 
the  plaintiffs  might  have  to  this  money  in  equity,  thef 
clearly  could  not  maintain  an  afkion  for  it  at  law.  Thp 
billof  ladiagndt  having  been  indorfed  to  them,  the  legal 
property  in  the  coff^ee  had  never  been  vetted  in  them^ 
Jiowever  they  might  have  had  a  lien  upon  it,  and 
therefore  they  had  no  legal  title  to  the  money  fojr 
which  it  was  fold. 

Bejl, 
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.  Befi^  Serjeant,  contra,  maintained  that  the  ^labdfis 
were  virtually  the  confignors  of  the  coffee,  and  were 
therefore  entitled  to  the  proceeds  of  it.  Having  ac* 
cepted  and  paid  the  bills  drawn  upon  them  by  Cohn 

and  Co.  they  had  given  a  full  confideration  for  it,  and 
the  perfons  at  Hamburgh  named  in  the  bill  of  lading 
having  no  intereft,  could  only  be  confldered  as  their 
agents.  Thus  the  plaintiffs  ftood  in  the  place  of  the 
bankrupts,  and  had  the  fame  right  to  the  proceeds  of 
the  coffee,  which  would  otherwife  have  devolved  upon 
the  affignees. 

Sir  James  Mansfield,  C.  J.  faid  the  bankrupts 

by  the  agreement  had  placed  the  plaintiffs  in  their 

fituation  in  relation  to  the  coffee.      Suppofe  the  ihip 

had  not  been  detained  by  the  order  in  coundl,  and 

Seybold  and  Meyer  had  obtained  ppAefllon  of  the 

coffee,  how  would  the  cafe  have  ftood  ?  Seybold  and 

Meyer  had  not  paid  the  bills  drawn  upon  them,  and 

their  title  would  have  been  that  of  mere  naked  con- 

fignees.     In  that  charader  they  could  not  have-been 

truftees  for  the  bankrupts,  who  had  in  effed  fold  the 

coffee  to  the  plaintiffs,  or  charged  it  with  the  payment 

of  the  1655/.  17J.  iirf.  which  came  to  the  fame  thing. 

They  would  have  been  truftees  for  the  plaintiffs,  who 

had  paid    the  bankrupts  that  which  the  confignees 

ought  to  have  paid,  and  were  virtually  the*  owners  of 

the  goods.     The  defendants  had  no  title  of  anyfort, 

and  the  proceeds  became  money^had  and  received  by 

them  to  the  ufe  of  thofe  who  were  beneficiaUy  in* 

terefted. 

»        •■  *      -   -      .■ 
Verdift  for  the  plamtiffs. 
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Beftj  Vaugban^  Serjeants,  and  Toddy  for  the  plaintiffs. 
Shepljerdj  Serjeant,  and  Roberts^  for  the  defeA^ants. 

[Attornies,  iCaye  llf  Fre/h/ield,  and  Dann  f^  CrofloMd.l 


SJ7     • 


RUCKER  ANI>  ANOTH£R   V.   pAXSGRAVE. 

T^HIS  was  an  aftion  on  a  policy  of  infurance  on 
goods  on  board  the  (hip  Mariner,  at  and  from 
London  to  Montferrat,  valued  at  1  i^$L  The  firft 
count  of  the  declaration  flated,  that  whilft  the  fhip 
was  in  the  courfe  of  her  voyage  with  the  goods-  on 
board,  "  the  faid  goods  were,  with  force  and  arms, 
and  in  an  hoftile  manner^  leized,  captured,  and  car- 
ried away  as  prize  by  certain  enemies  pf  our  Lord  the 
King,  and  became  and  were  wholly  lojl  to  the  faid  L  T. 
an4  G.  G."  [the  perfons  interefted.] 

The  defendant  pleaded  the  general  iiTue,  and  paid 
41/.  per  cent,  into  coiirt  generally  upon  the  whole 
declaration. 

The  plaintifi^'  counfel  proved  the  rule  for  paying 
money  into  court,  and  there  refted  their  cafe.  They 
contended  that  this  admitted  the  total  lofs  as  one  of 
the  allegations  in  the  firft  count  of  the  declaration^ 
and  that  as  the  policy  was  valued,  it  afcertained  the 
amount  of  the  demand,  and  impofed  upon  the  de^- 
fendant  the  ncceflity  to  (hew  why  he  was  not  liable 
for  the  whole  fum  he  had  underwritten.  They  com- 
pared it  to  payment  of  money  into  court  upon  a  bill 
of  exchange,  which  admits  the  bill,  and  throws  the 

Vol.  L  P  P  onus 


Monday, 
Dec.  19. 

In  an  a^nn  on 
a  valued  fwlicy 
of  ufurance*  rhe 
p^ym*  nc  of  mo- 
ney Into  cottit 
upon  a  count 
which  dates  a 
tool  lofs  by  cap* 
tore,  is  no  ad« 
million  of  a  total 
lofsy  and  the 
ptaintiff  if  bound 
to  prove  that  he 
has  fuffered  da* 
mage  from  the 
cxptare  beyond 
the  amount  of 
the  fum  paid  in- 
to court. 
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anus  upon  the  defendant  of  provbg  pc^yment  beyond   • 
the  fiun  paid  into  court. 

M 

Sir  James  Mansfield,  C.  !• — ^I   remember  the 
time  when  paying  money  into  court  was  not  ah  admif- 
fion  of  any  thing.     However,  Lord  Mansfield  after- 
wards  held,  that  it   did  admit   the   contraft    dated  _ 
in  the  counts  on  which  it  was  paid*     Stilf  k  only  ad- 
mits the  plaintiflPs  general  demand.     If  he  would  re- 
cover more,  he  muft  go  on  to  prove  further  damage 
The  defendant  in  this  cafe,  by  paying  money 'inta 
Court,  admits  that  there  was  a  capture;  but  a  cap- 
ture fometimes  proves  a  total  lofs,  and  fometimes  a 
trifling  lofe.     The  defendant  admits  tnat  the  plaindfis 
have  fuflFered  fo  much  by   the  capture,  but  denies 
that  they  fufFered  more. 

■ 

ff 

The  plaintifi«  were  nonfuited ;  and  the  Court  of 
C.  P.  in  the  enfuing  term  refiifed  a  rule  to  fliew  caufe 

why  the  nonfuit  fliould  not  be  fet  afide. 

-  Shepherd  and'  Bfji^  Serjeants,  and   Tuddy^  for  the 
plaintiffs. 

Cockell^  Serjeant,  Carr  and  Rtchardfon^  for  the  de- 
fiendant. 

[Attornies,  Ka^^e  \5f  FrrflftlJ,  and  Gre^  15*  CorfelJ."] 


But  proof  of  the  rule,  to  pay 
mon€y  itito  court  will  of  itfelf 
entitle  the  plaintiff  to  a  verdiiU 
with  nominal  damages,  unlefs 
the  defendant  prove  that  he  has 
paid  the  colls  under  the  rule, 
purfuaxit  to  the  nuiler's  alloca- 
tur. 


Horjburgh  ¥.  Orme,  K.  B. 
Sittings  in  H.  Tt  49  Geo.  3.— 
Action  by  payee  againft  accep- 
tor of  a  bill  of  exchange  for  15/. 
4x.  6d.  In  faa,  the  plaintiff 
had  received  6/.  on  account  of 
the  bill  from  the  drawer,  ami  the 
defendant  had  paid  9/.  9/.  mo 

court 
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court  upon  the  common  rule, 
but  had  negle6led  to  pay  the 
coils ;  and  it  was  to  infbrce 
payment  of  thefe  that  the  caufe 
was  brought  down  to  trial— 
fVrjIey,  for  the  plaintiff,  fatisfied 
himfelf  with  proving  the  rule 
for  paying  money  into  court, 
and  the  mailer^s  allocatur  for ' 
16/.,  which  he  contended  entitled 
him  to  a  verdi^  —  Co'tvlry,  on 
the  other  fide,  infilled  that  the 
plaintiff  was  bound  to  produce 
the  bill,  and  to  <  ffer  iome  evi- 
dence of  a  further  demand  be- 
yond the  9/.  9/.  This  fum  the 
piarntlff  had  taken  out  of  court, 
which  was  a  wawr  of  the  irre- 
gularity on  the  part  of  the  de- 
fendant in  not  paying  the  colls*. 
But— 

Per  Lord  Ellenborough. 
—The  rule  admits  that  plaintiff 


had  a  caufe  of  a^ion,  ~  and  pay«>s 
ment  after  a^liDn  brou^^ht,  is  no' 
bar.  The  defendant  might  have  • 
had  the  fum    paid  into  court 
ilruck  out  of  the  dedantion  ; 
but  a  condition  was  annej^ed  to 
this,  which  he  has-  not  Complied 
with.    The  plaintlf  is  thwolbre  : 
entitled  to  a  rerdi^  yfith  mi#in  : 
nal  damages. 


So,  if  after  a<^ion  brought', 
the  money  fought  to  be  recover- 
ed is  paid,  without  «  vuW  of 
court,  the  plaintiff  mud  have  a^ 
^verdidl.  Prr  Lord  Ellen*- 
'BOROUGH. — After  money  paid-, 
in  this  manner,  the  dcfendtal^. 
cannot  try  the  merits  and  th«^ 
colls  follow  inevitably.  Atkin- 
fon  V.  Thornton.  Sittings  af- 
ter M.  T.  J  808. 


■*M« 


*  T»kl'*g  money  out  of  court,  waives  the  irrcguUiity  of  its  being  p\iid  ia  ' 
fvhcre  the  plaintiH'i  demand  it  tor  unliquidated  damages.  GrlflF.tHs  v.  Williamii, 
X  T.  R.  710.     But  by  the  termi  of  the  rule  for  paying  m^nry  into  court,  ■  V/- 
ff/al  by  the  phintiB'  to  accpt  the  cods,  is  a  condition  preocdeoi  to  the  rule  being 
operative,    /^/ir  TidJ'a  Appendix,  iSf> 


/(£/.^.  I 


GoLDSCHMIDT    V.    MaRRYAtI.  Friday.  Feb. 

241  1809. 

nrmS  and  feveral  other  actions,  upon  the  fame  po-   a  judge  at 

Hey  of  infurance,  were  commenced  in  the  Court   't{/uy['^^lct 
of  Common  Pleas  in  Hilary  Term^  iSoo,  As  foonras  o"«of»t>  order. 

'  ,  ,  .       .  for  the  porpofe  of 

the  defendants  had  pleaded,  they  filed  a  bill  in  the-  prevmtiMgaa 

injuH^imH  in 
equity  ag  inft 


•^i* 


f  [  Aa  the  pointi  of  praflice  invrlted  in  ihii  cafe  are  of  frequrnt  oecnrrence,     procerd  n^;  tu 
•nd  the  decifion  of  the  Chief  Jurticc  cannot  afterwards  be  brought  befote  the     *"■'• 
Co«rr,  1  h&ve  ihooghc  U  sight  to  add  thi  no'e  to  the  prefeiit  voiumc} 


Pp2 


Court 
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Court  of  Exchequer,  praying  for  a  commiflion  to  ex* 
amine  witnefles  abroad,  and  that  the  affured  fhould 
fet  out  ail  papers  in  their  poflfeflion  relative  to  the  mat- 
ter in  ifliie.  An  anfwer  was  expedidoufly  put  in ;  but 
feveral  exceptions  were  token  to  it,  which  were  to  be 
argued  on  the  25th  of  February,  when  a  motion  was 
to  be  made,  on  the  part  of  the  underwriters,  that  the 
aflfured  might  be  injoined  from  proceeding  to  trial  at 
law. 

In  die  mean  time  the  caufes  had  been  entered  as 
fpecud  juries  in  the  Chief  Juftice's  paper  for  the  ad- 
joumed  fittings  in  London?.  On  the  24th  of  Febru- 
ary, which  was  the  third  day  of  the  fittings,  a  great 
many  conunon  jury  caufes  remained  untri^,  and  ac^ 
cording  to  the  regular  courfe  of  proceeding,  ho  fpe- 
dal  juries  were  to  be  appointed  for  fome  days*  How- 
ever, to  prevent  an  injundion  in  thefe  adipns  on  the 
policy,— 

Bejij  Serjeant,  now  moved  that  they  might  be  called 
on  for  trial  at  the  fitting  of  the  court  the  following 
morning.  He  dated,  that  an  injunction  was  likely  to 
be  granted  for  an  informality  in  the  anfwer,  not  upon 
the  merits;  and  contended,  that  as  the  Judge  here  had 
the  power,  fo  it  was  his  duty  to  defeat  proceedings 
which  could  only  be  meant  for  vexation  and  delay. 

Shepherd^  Serjeant,  contra,  infifted  that  the  proceed- 
ings  in  equity  were  bondjide^  and  neceffary  to  do  com- 
plete juftice  between  the  parties ;  that  it  muft  be  fiip- 
pofed  that  the  injundion  would  not  be  granted,  unlds 
there  was  fufficient  ground  for  it }  smd  that  the  motion 
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was  quite  contrary  to  the  comity  and  refpeck  with 
which  courts  of  jufUce  were  in  the  habit  of  treating 
the  tranfadions  of  each  other. 

Sir  James  Mansheld,  C.  J. — It  is  perhaps  de- 
firable  that  the  Barons  of  the  Exchequer  ihould  take 
fome  ftep  to  check  the  growing  practice  of  feeking 
for  mjunftions  in  that  court  againft  proceeding 
to  trial  at  law  (a).  I  am  flrongly  inclined  to  fufped, 
that  the  bill  in  the  Exchequer,  in  the  prefent  in- 
ftance,  is  meant  for  delay,  and  that  a-ny  fair  pur- 
pofe  which  it  can  have  in  view  might  be  gained 
by  an  order  of  a  judge  of  this  court  at  chambers-  I 
(hould  wifli  very  much  therefore  to  yield  to  the  ap- 
plication, if  r  were  fully  juftified  in  doing  fo.  There 
is  no  doubt  that  a  judge  at  nifi  prim  has  authority  to 
try  the  caufes  entered,  in  any  order  he  pleafes  j  but  in 
exercifing  that  authority  he  will  obferve  fome  certain 
rule,  he  will  attend  to  the  intereft  and  convenience  of 
the  fuitors,  and  he  will  be  guided  by  the  pradice  of 
his  predeceffors  and  of  his  brother  judges.  I  fhould 
like  to  know  how  they  a£t  on  thefe  occaiions  in  the 
King's  Bench,  and  whether  there  has  been  any  in- 
f lance  in  that  court  of  taking  a  caufe  out  of  its  turn 
for  the  purpofe  of  preventing  an  injundUon,  which 
there  is  reafon  to  believe  is  fought  only  for  delay. 


(a)  In  the  Court  of  Chan-  ecutlon  only,  ^nd  not  triaL  In  the 

CERY^  the  courfeisytbatifanin-  Exchequer,  it  fUys  aU  further 

jundlion  is  moved  for  before  de-  pix)ceedings,  be  the  caufe  in  what 

clarat ion,  it  is  granted  to  flay  all  ftage  it    will.      10  Vef.   451. 

further  proceedings  at  law  ;  but  2  Keb.  17.  Harr.  Prac.  Chaqc, 

if  the  motion  is  made  after  de-  541.  546.   553. 
daration.the  injunftion  ftays^^x- 

Pp  3  Campbell^ 
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Campbell^  amicus  curia^  was  then  deputed  to  ga 

ipto  the  C.ourt  of  K,  B.,  and  to  inquire  what  was  the 
praftice  there  upon  this  fubjeft. — Campbell,  upon  his 
return  certified,  that  Lord  Mansfield  had  laid 
it  down  as  a  rule,  that,  although,  he  would  not 
wait  for  any  proceedings  in  equity,  he  would  on  no 
iurcount  take  a  caufe  out  of  its  courfe  at  niji  prius 
for  the  purpofe  of  defeating  them ;  and  that  the  fame 
rule  had  been  obferved  by  his  two  noble  and  learned 

fucceflbrs,  Lord  Kenyon  and  Lord  Ellenborough. 

Sir  James  Mansfield,  C.  J. — Then  thefe  caufes 
muft  be  left  to  their  fate.     I  will  not  interfere. 

In  policy  Ip^  the  courfe  of  the  difcuflion  it  was  ftated,  on  the 

at  chamber*  will  part  of  the  defendants,  that  they  had  applied  to  Mr. 

for  the  affLred  Juftice  Heath  for  an  order  upon  the  plaintifi"  to  pro- 

uQ^'^rUer °,  ^*  duce,  upou  affidavit,  all  the  papers  in  his  poffeffion 

upon  affioavif,  conccmlno:  the  caufe,  but  that  that  learned  ludee  had 

all  p^per*  in  tlie  O  ^  J        O       ^ 

portfiijonof  ir.e  fcfufcd  to  makc  any  order,  except  for  the -production 

foimrr  ici.<live  c   r         *  r  -  iiijri 

t.>  the  maueis  in  ot  ipccihc  papers  mentioned  by  the  derendant,  or  ge- 
iflttc.  ncrally,  for  all  papers  without  any  affidavit. 

Sir  James  Mansfield  faid,  I  have  great  difficulty 
in  believing  this  ftatement  to  be  correft.  I  have  made 
fifty  fuch  orders  fincc  I  became  Chief  Juftice  of  this 
court.  I  was,  lo  be  fure,  a  good  deal  furprifed  when 
they  were  firft  applied  for,  as  nothing  of  the  fort  \r^ 
known  when  I  praclifcd  in  the  King's  Bench.  But  I 
confnlted  the  other  judges,  and  found  they  had  be- 
come extremely  common.  1  think  they  have  been 
very  properly  introduced  ;  as  they  often  obviate  the 
ncccIUty  of  going  into  a  court  of  equity,  and  fave  a 

great 
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great  deal  of  delay,  expence,  and  litigation.  Without 
requiring  the  plaintiff  to  produce  the  papers  on  affida- 
vitj  the  order  would  be  nug^K)!:^*  He  would  only 
feleft  fuch  as  could  be  of  no  ufe  tp  the  oppofite  party. 
Nor  would  itanfwer  to  limit  the  ordet  to  fuch  papers 
las  are  ipecificaUy  named ;  fmce  there  may  be  others 
which  the  party  has  not  the  meails  of  defcribiiig,  and 
which  may  be  got  at  through  the  medium  of  a  court 
of  equity.  I  cannot  believe^  therefore,  that  my  bro- 
ther Heath  refiifed  to  make  an  order  on  the  plaintiff 
to  produce  upon  oath  all  papers  in  his  poflfeifion  con^ 
ceming  the  caufe  now  at  iffue. 

It  turned  out  that  the  application  had  not  been 
made  to  Mr.  Juftic^  Heath  in  the  regular  maimer. 

Scfiy  Mar/hall^  Vaughan^    Serjeants,    and  Wig^Ieyy 
tor  the  plaintiff. 

V 

t 

Shepherd  «nd  Lens^  Serj^ant&,  for  the  defendant. 

[  Attornics,  H''iIUu  \^  Ce.  and  CrP'wder  ^  C#.] 


Fide    ClifTord    v.    Taylor,  vcn  him,  the  plaintiff  fhouldmakt 

I  Tuunton's  C.  P.   Rep.    167.  a  fpeciai  affidavit,  denying  the 

\?herc,  in  a  policy  caufc,    the  relevancy  of  what  were  with- 

Court  ordered  the  plaintiff  to  held. 

produce  ail  papers^  in  the  moft  As  to   the   authority  of    a 

general  terms,  and  dire6led,  that  Judge  at  Chambers,  'vule  Wood 

if  the  defendant  was  not  content  v.  Plant,    i  Taunton's  C.   P. 

with  fuch  as  were  thereupon  gi-  Rep.  47. 
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MEMORJNDA. 

1.  The  Auomey  GcntraU  during  the  period  of  thefb  report^  was 
Sir  VicARY  GiBBSy  Knigbu 

2.  In  Bainbridge  v.  Neilfon  {anU  257>)  a  fpecial  cafe  was  fet 
down  for  argument^  and  argued  in  Michaehnas  Tenn  lafl,  when 
the  Judges  unanimoufly  determined  that  the  affured  was  iM/t en- 
titled to  abandon^  it  appearing  in  the  refult,  that  at  the  time 
when  the  notice  of  abandonment  was  given,  it  was  in  hJdi  only  a 
partial,  and  not  a  total  lofs,  as  had  been  fuppofed.  lo  Haft,  319. 

3 .  I  find  that  the  names  of  the  parties  in  the  cafe  reported  as  Anwiy 

mous^  (ante  398  ),  were  Stainforth  v.  Sta^if  and  that  the  court  of 

K«  B«  afterwards  refufed  a  rule  to  (hew  caufe  why  the  verdi£i  for 

t&epIaintiiF/hould  not  be  fet  afide.  In  FerncdN.  Home  and  other t^ 

'Sittings after  H.  T.  1809,  which  was  likwife  an  a^on  againft 

pa^riih  olicers  to  recover  back  money  paid  Hy  the  putative  fattier 
of  a  baftard  child  to  indemnify  the  parilh,  Stamforthy  ▼•  St^i 
wndTofuttJon  y.  fVii/on,  {anU  396)1  were  cited  on  the  part  of  the 
phbtiff^  and  were  allowed  by  the  counfd  for  the  defendants  to 
be  dear  law. 
^  The  cafe  of  Blackenhagen  v.  The  London  Afiiirance  Compaay, 
(antig  454)1  was  again  tried  in  C.  P.  at  the  Sittings  after  hft 
H.  T.  when  Sir  James  Mansfield,  C.  J.  left  it  as  a  queftion 
ef  h€t  to  the  Jury,  whether  the  (hip  had  abandoned  the  voyage 
infnred  or  not|  and  the  plaintiff  obtained  a  verdift. 


£S 


y 


AN 


INDEX 


OF    THE 


PRINC1PA.L  MATTERS 


IN  VOL.  I. 


ABATEMENT. 
Sec  EviDENCBy  30. 

ABANDONMENT. 

Stt  Insurance,  21,  22.  29.     Prin* 
ciPAL  Ano  Agent,  9. 

ACTION. 

5"^^ Assumpsit.    Candidate.  Bill 
OF   Lading,  2.     Foreign  Judg- 
ment, I,  2. 

1 .  If  a  man,  by  a  falfe  reprefentation, 
induces  another  ^o  fupply  goods  on 
the  credit  of  a  third  perfon,  and  en- 
ters into  a  collateral  undertaking,  not 
in  writing,  to  pay  for  them,  he  is  not 
liable  as  for  goods  fold,  but  muft  be 
fued  in  an  aSion  of  deceit.     Thomp' 

Jon  V.  Bond,  4 

2.  SemhU  that  where  an  aft  ion  has  been 
brought  for  the  value  of  goods  fur- 
nifhed  at  a  flipulated  price,  and  the 
purchafer  does  not,  either  in  bar  of 
the  aftion,  or  to  reduce  the  damages, 
object  to  the  quality  of  the  goods, 
but  allows  the  feller  to  recover  a 
vcrdift  for  the  full  price  agreed  upon» 
ke  cannot  afterwards  maintain  a  crofs 


aftion  on  the  ground  of  the  goodi 
being  of  a  bad  quality  and  unfit  for 
the  purpofc  for  which  they  were 
ordered.  Ftjberv.  Samuda^  190 
^•y^'f  Quantum  Meruit.) 
■  3.  An  a^lion  on  the  cafe  will  not  lit 
for  detaining  cattle  diihained  and  im^ 
pounded,  where  a  tender  of  amends 
was  not  made  till  after  the  impound- 
ing. And  comme  femhU  fuch  an  ac- 
tion could  not  be  fupported»  even 
if  the  tender  of  amends  bad  been. 
made  before  the  impounding ;  as  the 
proper  mode  to  try  the  validity  of  a 
diilrefs  is  by  a£lion  of  replevin  or 
trefpafs.     Anfcomb  v.  Shore,       285 

4.  An  a6lion  lies  againft  the  iheriff  for 
a  falfe  return  to  a  writ  of  £.  fm,  not- 
withftandmg    the    plaintiff,    before 

-  commencing  the  fuit«  having  charged 
the  defendant  in  the  farmer  a6tion 
in   execution.     IV or  Jail  v.   Snutbf 

5.  If  articles  of  drcfs  are  fold  to  a  wo- 
man of  the  town,  an  adion  will  lie 
to  recover  their  value,  although  the 
feller  knew  the  way  of  fife  of  the 
purchafer ;  unlcfs  he  famiihed  them 
with  a  view  to  enable  her  to  carry  it 
on,  and  he  expedied  to  be  paid  from 
the  profits  of  her  proftittttion  •  £ovf* 
ry  y.  Bennett^  348 

6.  An 


S66 
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6.  An  a6^ion  lies  to  recover  back  mo- 
ney paid  to  parifh  officers  by  a  per- 
fon  taken  up  under  a  warrant  as  the 
putative  father  of  a  baftard  child,  by 
way  of  bargain  witn  the  parifh  to  be 
releafed  from  all  liability  refpeAing 
the  child,  —  againft  thofc  who  re- 
ceived the  money ;  a]thouy>h  before 
the  commencement  of  the  action  they 
may  have  gone  out  of  office,  and 
accounted  with  their  fucceflbrs  for  fo 
much  of  the  money  as  was  not  ex- 
pended on  the  cliild  and  its  mother 
during  her  lying-in. — However,  in 
fuch  adlion,  the  plaintiff  is  only  en- 
titled to  recover  tne  furplus,  after 
the(i^  charges  have  been  dedufied. 
To'wn/on  v,  IVilfon^  396 

7*  So  though  the  putative  father  pays 
the  money  not  under  durefs  but  un- 
der a  mifbike  of  law,  it  may  be  reco- 

. '  vered  back.  Anonymous.  ( Statnforth 
v  Staggt^)  398  n.  546  «.  3 

f .  It  is  no  bar  to  an  adkion  againft  A. 
for  ctiminil  converfation  with  the 
plaintiff's  wife,  that  the  plaintiff  had 
brought  another  a£^ion  of  the  fame 
kind  againft  B.  and,  having  obtained 
a  verdi^l  and  judgment,  had  charged 
.B^  in  execution,  although  the  caufe 
of  a^ion  in  both  fuits  accrued  dur- 
ing the  fame  period.  Greg/on  v.  M^ 
Taggart,  415 

1^.  If  goods  put  on  board  a  fhip  to  be 
earned  from  one  place  to  another, 
arc  wrongfully  feized  by  the  officers 
of  goverument,  fo  that  they  cannot 
be  delivttwd  to  the  confignee,  the 
owner  of  the  goods  lias  an  action  for 
the  non-delivery*,  agaiail  the  owner 
;of  the  (hip,  who  muft  feek  his  reme- 
dy over  againft  the  officers  of  go- 
vemnoent^     Gojling  v.  Biggins^     45 1 

10.  An  adiion  cannot  be  maintained 
.by  an  innkeeper  againft  ^  candidate 
ml  an  eletlioo  of  members  of  parlia- 
xnent  for  provxfions  fupplied  to  non^ 
r  refidcKi  (any  nicre  than  to  rejident 
•  voters)  after  the  teftc  of  the  writ. 
JLnjhoufc  v.  IVharton^  550  n. 


ADMINISTRATORS. 
See  Executors  and  i^DMiN'isTRA- 

TORS. 

ADMISSIONS. 

See  Evidence,  13.     Variance,  3. 

The  admiffions  of  the  attorney  in  a  caufe 
are  evidence  againft  his  client,  only 
when  they  are  made  with  a  view  to 
obviate  the  neceffity  of  proving  the 
hdis  admitted,  at  the  trial.  7'oung 
v.  IVrightj  140 

ADJUSTMENT. 
See  Irsukance^  25,  24. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 

An  agreement  by  the  payee  of  a  bill 
of  exchange,  to  difcharge  a  perlon 
liable  upon  it,  in  confideration  that 
the  latter  would  not  move  the  court 
of  King's  Bench  againft  hin\  for  a 
mifdemeanour  is  illegal  azui  void. 
Pooly.  Bousfield^  jj 

ALIEN  ENEMY. 
See  Insurance,  9,  10. 

If  a  Britifh  fubjed  voluntarily  rcfides 
in  an  enemy's  country  and  carries  on 
commerce  there,  he  is  difqualified, 
as  an  alien  enemy,  to  fue  in  our  courts 
of  juftice,  although  naturalized  by 
a  neutral  ftate,  and  recognised  as  a 
citizen  of  that  ftate  both  by  its  di- 
plomatic agents  and  by  the  enemy's 
government.  And  femhle^  that  \i  a 
neutral  voluntarily  relides  and  car- 
ries on  commerce  in  an  encmv's 
country,  he  is  an  klien  enemv  to 'all 
civil  purpofes.     O^Mealey  v.  'jVllfon^ 

4S2 

ANCIENT  LIGHTS. 
If  a  building  after  havinsr  been  ufed  for 
20  years  as  a  malt-houle,.  is  converted 
into  a  dwelling  h©ufe,   in    its   new 

ftate 
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(late  it  is  entitled  oftly  to  the  fame 
degree  of  light  which  was  necefiary 
to  it  in  its  former  ftate,  and  the 
owner  of  the  adjoining  ground  may 
lawfully  ereA  a  wall  which  prevents 
the  admifiion  of  fuincieut  light  for 
donieftic  purpofes,  if  whal  is  flill  ad- 
mitted would  be  enough  for  the 
m.^king  of  malt.     Martin  v.  Goble. 

322 

ARREST,  PRIVILEGE  FROM. 


See  Practice,  2. 

ARREST,  MALICIOUS. 

Sec  Malicious  Arrest. 

ASSAULT. 
See  Evidence,  29.     Trespass,  2. 

ASSUMPSI  r  IMPLIED. 

See  Candidate. 

There  is  no  implied  promife  on  the 
part  of  a  Sheriff  to  indemnify  an 
au6lioneer  who  fells  goods,  feizcd 
under  a  Ji'fa.  when  employed  to  do 
fo  by  tlie  Sheriff's  ofiicY  to  whom 
the  warrant  was  directed,  and  the 
plaintiff's  attorney  in  the  original 
caufe,  although  the  Sheriff  certiiicd 
to  the  excife  office  that  he  himfelf 
had  feizcd  ^xi^  fold  the  goods ^  and  lie 
in  fatt  received  his  poundage  from 
the  produce  of  the  fale.  And  if  an 
a6lion  of  trefpafs  is  brought  by  th^» 
owner  of  the  goods  again ll  the 
auctioneer,  the  flieriff  and  others,  all 
the  damages  awarded  in  which  are 
levied  upon  the  auciionecr  alone,  he 
has  no  a^ion  for  a  contribution 
again (l  any  of  his  co-defendants. 
Farebrotb^r  v.  Anjlcy^  ^^^ 

Q.  Whether,  if  the  iiieriff  had  himfrlf 
aclually  employed  and  direfted  tlic 
ai'tioneer  to.  ft-U  the  good?,  there 
would  have  be^^n  an  implied  promife 
of  indemnity  ?     lb. 
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ATTESTINa  WITNESS. 

^^^EviDENCE  14.  WlTNESSIl9l2^I4. 

ATTORNIES, 
See  Admissions. 

1.  An  attorney  retained  to  defend  an 
adlion,  is  not  bound  to  fellow  the 
inftrudlions  of  his  client  to  do  what 
is  meant  merely  for  delay  ^176 

2.  Although  an  attorney  (hews  his 
client  a  copy  of  his  bill,  explaining 
the  different  charges  to  him,  in  the 
rcafonablenefs  of  which  the  client 
acquiefces,  the  attorney  is  Hill  bound 
to  kave  a  copy  of  the  bill,  with  him, 
according  to  the  provifions  of  ftat. 
2.  G.  II.  c.  23  before  he  can  main- 
tain an  aclion  upon  it.  But  where 
feveral  are  jointly  liable  to  an  attor- 
ney for  bunnefs  done,  tlie  delivery  of 
a  copy  of  the  bill  to  one  of  them  is 
fufficient  to  maintain  a  fcparate  ac» 
tion  againll  any  of  the  others. 
Money  paid  by  an  attorney  for  cofts 
which  his  client  is  adjudged  to  pay- 
is  a  difburfcment  within.  2  G.  II. 
c.  %3.     CfQ'wdcr  V.  Shte^  437 

AUCTIONEER. 
^^^ Assumpsit.  Frauds,  Statute 


OF, 


B, 


BAILEE. 

A  workman  for  hire  is  not  only  bouna 
to  guard  the  thing  bailed  to  him 
againll  ordinary  hazards,  but'likewife 
to  exert  himfelf  to  preferv?  it  from 
any  tiiM?xpe£^ed  danger  to  which  it 
may  be  expofcd.     Luk  v.  Meuttaer^ 

.138 

BANKRUPT. 
5'.'»f  Bills  of  Excharge,  18. 
I.  If  a  tradtr  is  denied,  when  at  home, 
10  a  creditor  who  merely  dcmaiids 

-pay- 
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ptyment  of  a  debt»  but  does  not  a(k 
to  fee  him  pcrfonally,  this  it  not  evi- 
dence of  a  beginning  to  keep  hovfe  fo 
as  to  conftitQte  an  a6^  of  bankruptqr. 
But  if  a  trader  withdraws  from  one 
part  of  his  houfe  where  he  had  before 
ufually  fat.  and  where  tliere  was  free 
accefs  to  him,  to  a  more  retired  part 
of  ity  to  avoid  pcrfooal  appIication» 
for  money,  by  means  whereof  liis 
creditors  are  prevented  from  impor- 
tuning hini,  this  is  a  beginning  to  keep 
hwife  within  the  meaning  oT  the  ila- 
tute.     Dudley  \.  Faughaut  271 

%,  If  the  ncceuary  conlequence  of  a 
.  trader's  departing  the  realm  is,  that 
his  creditors  mud  be  delayed,  he 
thereby  commits  an  ad  of  bankrupt- 
cy ;  lince  a  man  is  to  be  confidered  as 
forefceinjg  and  meaning  to  bringabout 
the  neceflary  confcquences  of  his  own 
afts.     Ramjbcttcm  v.  Lewis.        279 

3.  If  a  natural  bom  fubjedl  of  this 
country,  domiciled  abroad,  comes  to 
England  for  a  temporary  purpofe  and 
leaver  it  fooner  than  he  mtcnded^  to 
avoid  an  arreil,  this  is  a  departing  the 
realnif  and  an  a£l  of  bankruptcy, 
within  flat.  13  Eliz.  c  7.  $.  i. 
Williams  v.  Nunn.  152.  180.  c. 

4.  The  lying  in  prifon  two  months^  by 
21  Jac.  I.  c.  19.  J.  2.  made  an  adt 
of  bankruptcy,  means  two  months  of 
a^ual  uninterrupted  imprifomnent. 
Therefore  where  a  trader  was  arretted 
for  debt  on  the  4th  of  November, 
but  allowed  to  go  at  large  till  the 
Sth,  when  he  returned  into  cuftody, 
and  beinj?  afterwards  moved  into  the 
Kinoes  Bench  prifon,  lay  there  up- 
wards of  two  mcntiis. — Held  that 
the  a£i  of  bankruptcy  which  he  thus 
committed,  bad  reference  only  to  the 
€th  when  he  retunied  into  cuftody, 
not  to  the  4th  when  the  original  ar- 
reft  took  place.    Barnard y.  Palmer. 

.      509 

5.  If  goods  are  fold  to  be  paid  by  a 

lill  at  four  monthsi  and  no  biU  is 


given,  there  is  not  a  good  petitioning 
creditor's  debt  arifin^  from  this  fale, 
to  fupport  a  cgoumffion  of  baukj- 
rupt  againft  the  parchaferf  till  the 
four  months  have  expired.  Cothay 
V.  Murray,  335 

6.  To  fupport  a  commiffion  of  bank- 
rupt, it  is  ftill  neceflary  fince  the 

^afiing  of  ftat.  46.  G.  ill.  c.  135. 
Sir  Samuel  Romilly's  ad),  that 
tlierc  fhould  have  been  a  good  peti- 
tioin'ng  creditor's  debt  fabfittiog 
when  the  a€k  of  bankruptcy  was 
committed  \  and  it  is  not  fumcient 
that  the  petitioning  creditor's  debt 
accrued  before  the  fuing  out  of  the 
commiilion.     Mofs  v.  Smith,        4S9 

7.  To  fupport  a  commit^on  of  bank- 
Ifupt,  where  there  is  only  one  petition-^ 
ing  creditor,  there  muft  be  a  debt 
due  to  him  feparately,  for  which  he 
could  maintain  an  a£uon  at  law  in  his 
(Tvvii  name.— Therefore  one  af  two 
joint  obligees  is  not  by  himself  a  good 
petitioning  creditor  i^ainft  the  obli- 
gor     Briciland  y.  Nemfonu.       474 

8.  The  notice  of  infolvency  mentioned 
in  the  provifo  to  $'i.  of  46.  Geo. 
III.  c.  135,  which  renders  contracts 
and  tranuidions  with  the  bankrupt 
after  an  ad  of  bankruptcy,  though 
more  than  two  montlis  before  tlie 
date  of  the  commiilion,'^  void  as  for- 
merly, means  notice  of  a  grcocral  iu^ 
ability  in  the  bankrupt  to  difcharge 
his  engagements.   Anonymous,  49%  n 

9  A  poucy  of  infurance  effefted  by  a 
bankrupt  upon  his  own  Hfe  at  an 
annual  premium,  paffes  to  hit.  af- 
fignees,  nowever  fmall  the  apparcmt 
value  of  it  may  be  at  the  time  of  his 
bankruptcy,  and  although  there  are 
confiderable  arrears  of  premium  then 
due  upon  it ;  and^  if,  tnftead  of  de- 
livering it  up  as  part  of  his  eSeds, 
he  fecr^tly  affigns  it  to  another  per- 
fon,  who  pays  the  arreara  of  thepre- 
mium,  and  upon  the  death  of^the 
bankrupt  receives  thefuminfured,this 
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fum,  dcduftmg  the  amount  of  the  ar- 
i^ars  fb  paid,  may  be  recovered  by 
the  ailigDees  as  money  had  aiid  re- . 
ceived  to   their  ufe.      Schondltr  v. 
Waee^  487 

10 .  If  a  trader  on  receiving  bills  of  ex- 
change from  one  of  his  creditors 
abroad*  to  whom  he  is  indebted 
beyond  the  amount  of  them,  after  be- 
coming infolvent,  but  before  com- 
mitting an  adi  of  bankruptcy,  delivers 

^  thefe  bills,  with  the  confcnt  of  his 
other  creditors,  to  ah  agent  of  tlie 
perfon  who  had  remitted  tliem,  for 
the  ufc  of  the  latter  if  he  Should  be 
ultimately  entitled  to  them  ;  this  is  a 
legal  and  valid  tranfa^on,  and  if  a 
commiflion  of  bankrupt  afterwards 
iifues  againft  the  trader,  his  aili^nees 
cannot  maintain  an  ^d^ion  again fl  the 
truftee  to  recover  tbe  produce  of  the 
bills.     Grajfs.  Greffulhe^  89 

1 1 .  A  trader  m  contempbtion  of  bank- 
ruytcy  and  without  loUcitation,  put 
three  cheques  into  the  hands  of  his 

•  clerki  to  be  delivered  to  a  creditor  at 
the  counting  houfeof  the  latter;  but 
before  they  were  delivered,  the  cre- 
ditor called  upon  the  trader,  and  de- 
maiided  payment  of  his  debt.  Hold 
that  the  wtention  to  give  a  voluntary 
preference  not  being  confummated, 
this  was  a  valid  payment,  Bayhy  v. 
BallfirJt  416 

li.  After  a  fccret  aA  of  bankrupt- 
cy committed  by  one  of  two  co- 
partner^ the  other  cannot  by  an  in- 
doifement  in  the  name  of  their  firm, 
transfer  negotiable  fecurities,  which 
exifted  before  the  ad  of  bankruptcy. 
Rant/hottom  v.  Lewis,  zng 

13.  Bankruptcy  is  not  a  difcharge  of  a 
promife  to  allow  a  weekly  fum  for  the 
lupport  of  an  illegitimate  child.  MiU 
ien  V.  WhUtenhury^  428 

14.  In  an  a^Uon  by  the  affignees  of  a 
bankrupt,  entries  made  by  the  bank- 
rupt in  his  books  before  the  adt  of 
baukmptcyy  are  good  evidence  to 
prove  the  petitioning  creditor's  debt. 
IVatU  V.  Thorpe s  376 

15*   The  defendant   cani;ot  give     his 
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bankruptcy  in  evidence  under  the 
general  iflue  oi  non-afrumpflt.  Gow* 
TunJv.  H^arrcrif  3^3 

BARON  AND  FEME. 

iS^*/ Limitation's,  f5TATUTE  or,  x. 
Bills  of  Excmangk,  19. 

1.  Although  a  hufband  is  not  co« 
habiting  with  his  wife,  yet  \£  /he 
improvidently  takes  up  goods  of  a 
tradefman,  for  which  he  would  not 
odierwifc  be  Hablo,  he  afients  to  the 
contradl,  if  having  any  coutroul  over 
the  goods,  he  does  not  caufe  them 
to  be  returned  to  the  vendor,  lyaith" 
nan  v.  IVaJteJield,  ito 

2.  A  Imfband  is  liable  for  neceflaries 
fumiflied  to  his  wife  fuitable  to  the 
appearance  iu  life  he  permits  her  to 
ailuine,  though  greatly  beyond  his 
degree  or  his  circtimdances.  -—  Jim 

3.  But  if  a  tradcfm.'tu  trufts  a  married 
woman,  deceived  by  the  falfe  appear* 
ance  (he  aflumes,  when  by  cautions 
enquiries  he  might  have  afcertained 
her  real  fituation,  he  cannot  come 
upon  the  huA)and  beyond  the  extent 
to  which  tliofe  enquiries  would  have: 
(hewn  him  to  be  refponiible.  Ih* 

4.  A  debt  contradled  by  the  wife  be- 
fore marriage  furvives  againft  her  up* 
on  the  death  of  her  hu(band.  Wood" 
man  v.  Chapman^  1 80 

5 .  I  f  a  man  marries  a  woman,  and  hom 
her  out  to  the  world  as  his  wife,  he 
-does  not  difcharge  himself  from  hislia- 
bilityfornecefFaries  fupplied  to  hereby 
proviuF  a  prenous  marriage  between 
himfelf  and  anotlier  woman  ftiU  alive  ^ 
unlcfs  he  brings  home  a  clear  know* 
lege  of  the  celebration  of  the  firft 
marriage  to  the  perfon  who  fupplied 
the  nece(raries  to  the  fecond  wife, 
Rolinfon  v.  Nahon^  245 

6.  In  an  adlion  for  negligence,  where- 
by the  plaintifPs  wit(*  was  killed,  ho 
is  not  entitled  to  any  damages  for  the 
lofs  of  her  focicty,  or  for  his  mcn:al 
fufFeriugs  on  her  account,  after  the 
moment  of  her  death.  Baltr  v.  Bol- 
ton^  493 

BAS- 
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BASTARD. 
Sg£  AcTiOM,  6,  7.     Bankrupt,  13. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES, 

5rf  AoRESMEKT.     Infant.    Bank- 

*   .  RUPT,    12. 

I,  An  inftrument  in  the  common  form 
of  a  bill  of  exchange,  except  that  the 
word  at  is  fubftityted  for  toj  before 
the  name  of  the  <Jrawees,  may  be  de- 
clared on  as  a  biU  of  exchange  ;  or 
cammefimiky  may  be  treated  as  a  pro- 
miffory  note,  at  the  option  of  the 
'  holder.     Shutthivorth  v.  Stephensy 

407 
t\      If  a  bill  of  exchange  is  drawn 
'  upon  tt  firm,  and  one  of  the  partners 
flfccepts  it  in  his  own  name,  this  ac- 
ceptance binds  the   eo-partnerfhip. 
Mafon  V.  Rumfcyy  384 

3,  If  Au  B.  and  C.  are  in  partnerlhip, 
and  A.  draws  a  promiflbry  note,  by 
which  he  promifes  individually  to  pay 
the  money,  and  which  he  figns  in  his 
own  name  only,  but  prefixing  to  his 

•  iignature,  "  for  A.  B,  and  6'.,"  this 
bmds  the  whole  partnerlhip.  Lord 
Galntray  v.  Matthew^  403 

4.  If  a  bill  of  exchange  is  accepted 
payablrat  a  particular  place ^  in  an  ac- 
tion againft  the  acceptor,  this  ad- 
dition to  to  the  acceptance  does  not 
require  to  be  noticed  in  the  declara- 
tion, being  no  part  of  the  contraft, 
but  merely  a  memorandum,  where 
payment  may  be  demanded.  Lyon 
V.  SundiuSf  423 

r.  So  if  a  promiflbry  note  is  made  pay- 
able  at  a  particular  place,  in  an  adtion 
againfi  the  maker,  there  is  no  nectf- 
fity  for  proving  that  it  was  prcfented 
there  for  pay  meat.  JVilJv.  Rennardsj 

425  n. 

6.  The  holder  of  a  bill  of  exchange 
may  infill  upon  the  drawee  accepting 
it,  generally  iu  the  very  words  in 
which  it  is  drawn,  or  may  proteil  it 
for  non-acceptance.  Boehm  v.  Gar- 
ciatf  *  425  fl. 


7.  If  a  bill  of  exchange  iff  fcnt  for  ac< 
ceptance  to  the  drawee^  and  he  re-* 
tains  it  in  his  pofTefllon  contrary  to 
the  ufual  mode  of  dealing  between 
himfelf  and  the  holder,  this  amounts 
to  an  acceptance.  Hamscy  v.  Mar* 
tin^  425  n* 

8.  But,  by  the  ufage  of  trade  in  Lon- 
don, a  cheque  may  be  retained  by 
the  banker  on  whom  it  is  drawn,  till 
'ixy^  in  the  afternoon  of  the  day  on 
which  it  is  prefented  for  payment, 
and  then  returned,  although  it  has 
previoufly  been  cancelled  by  miftake. 
Fernandey  v.  Glynn^  426  n. 

9.  a  A.,  the  payee  of  a  bill  of  ex- 
change, indorfes  it  in  blank,  and  de- 
hvers  it  to  B.,  and  B.  writes  above 
A.'s  indorfement  ^*' pay  the  eonicntt  to 
C,f**  B.  is  not  liable  to  C.  as  an  in- 
dorfer  of  the  bill.  Vmcent  v.  Hwr* 
lochy  442 

I  o.  A.  and  B.  for  their  mutual,  accom* 
modation  exchange  acceptances,  the 
bill  accepted  by  Ai.  being  mn^e  to  fall 
due  fomc  days  fooner  than  that  ac- 
cepted by  B.— A.  having  kept  the 
bill  payable  to  his  order  20  days  in 
his  pofleflion  without  negociating  it, 
alters  the  date  of  the  bill  with  the 
con  fen  t  of  B.,  fo  as  to  poflpone  the 
payment  20  days,  and  then  indorfes 
it  to  C.  In  an  a6Uon  at  the  fuit  of 
C.  aeainft  B.  held  that,  by  this  al- 
teration, without  a  frefli  (tamp,  the 
bill  was  vitiated.  CordnoeU  v.  Mar' 
tins  79.  180  ^. 

II.  Semble  that  the  only  alteration 
that  may  be  made  in  a  bill  of  ex- 
change without  a  freih  ftamp,  is 
when  a  itiiflake  in  the  terms  of  it  is 
rt'6tified  before  it  gets  abroad  hio 
the  world.  7?. 

12.  Words  written  on  a  bill,  which  do 
not  affc6l  the  refponfibility  of  tlie 
parties,  will  not  vitiate  it.  Marfw 
V.  Petit,  82  ff. 

13.  Although  the  bondJiJe  holder  of  a 
promiflbry  note,  made  without  con- 
fideration,  himfelf  gave  a  full  confi- 
deratiou  for  it  \  yet  if  he  took  it  af- 
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ter  It  was  due  from  an  indorfer,  who 
had  given  none,  he  cannot  maintain 
an  aSion  upon  it  againil  the  maker. 
Tinfon  V.  Francis f  19 

14.  £ut,in  an  adion  by  the  fecond  in- 
dorfee  againil  the  acceptor  of  a  bill 
of  exchange,  if  the  perfon  who  in- 
dorfed  it  to  the  plaintiff  could  him- 
felf  have  maintained  an  a6lion  upon 
it,  the  defendant  cannot  give  in  evi- 
dence that  it  was  accepted  for  a  debt' 
contra£^ed  in  fmuggling,  although  it 
\vas  indorfed  to  the  plaintiff  after  U 
had  become  due*  Chalmers,  :^*  hanhriy 

15.  It  is  no  defence  to  an  a6tion  on  a 
bill  of  exchange,  that  the  confidera* 
lion  for  which  it  was  given  has  par- 
tially failed.  Morgan  v.  Richard' 
foHy  40  n 

Fleming  v.  Simp/on^  ib, 

16.  In  an  ad^ion'by  the  indorfee  againfl 
the  drawer  of  a  bill  of  exchange,  if 
it  appears  that  the  defendant  drew 
the  bin,  without  confideration,  and 
under  durcfs ;  it  is  incumbent  on  the 
plaintiff  to  prove  that  he  gave  value 
for  it,  although  it  was  indorfed  to 
him  before  it  became  due.  Duncan 
V.  Scoit^  100 

17.  If  A.  the  indorfee,  for  value  of  a 
bill  of  exchange,  to  which  B.  the  in- 
dorfer had  forged  the  acceptance  of 
C,  dehvers  it  up  to  B.,  on  his  foli- 
citation,  and  receives  from  him,  in 
lieu  thereof,  a  bill  accepted  by  D. 
without  confideration,  A.  may  main- 
tain an  action  on  this  bill  againfl  D., 
unlefs  there  was  an  agreement  be- 
tween him  and  B.  to  flifle  a  profecu- 
tion  for  forgety.  Wallace  v.  Hard^ 
acre,  45 

18.  As  an  accommodation  bill  does  not 
pufs  under  a  commiflion  of  bankrupt 
againfl  the  payee,  he  inay  indorfc  it, 
after  an  adl  or  bankruptcy;  and  his 
indorfee  for  a  valuable  confideration, 
may  recover  upon  it  againfl  the  ac- 
ceptor.    Ib.  46 

19.  if  a  nromiffory  note  is  made  pay- 


able to  a  married  woman,  and  (he  in- 
dorfes  it  for  value  in  her  own  nanle» 
and  the  maker  afterwards  promifes 
to  pay  it, — in  an  a^ion  againfl  him 
by  the  indorfee,  it  will  beprefumed» 
that  the  nominal  payee  had  authority 
from  her  hufband  to  indorfe  the  note 
in  that  form,  and  the  indgrfement 
will  be  confidered  as  vefling  a  leeal 
title  to  the  note  in  the  plaintiff. 
Cotes  V.  Davis f  '  "  485 

20.  The  holder  of  a  bill  of  •exchange 
may  difcharge  the  liability  of  the  ac* 
ceptor  by  parol ;  but  for  this  ptir- 
pofe^  the  words  mufl  amoimt  to  an 
abfolute  renunciation  of  all  claim  trn- 
on  him  in  refpe6l  of  tKc^bill.  IVhaney 
V.  Trie  her,  35 

21.  Although  no  confideration  paffev 
between  tne  payee  and  drawer  of  a 
bill  of  exchange,  it  is  not  to  be  con- 
fidered an  accommodation  bill  as  ta 
the  latter,  if  there  was  a  valuable  con- 
fideration as  between  the  payee  and 
the  acceptor.     Scott  v,  Lifford,   246 

22.  If  policies  of  infurance  are  lodged 
with  the  payee  of  a  bill  of  exchange 
as  a  collateral  fecurity,  they  do  hot 
operate  as  fatisfa<Elion  till  money  is 
a<5lually  received  upon  them,  although 
upon  a  fubmiffion  to  arbitration  a 
certain  fum  may  have  been  awarded 
to  be  due  upon  them,  Jb. 

23.  A  bill  of  exchange,  all  the  parties 
to  which  refided  in  the  fame  town, 
became  due  on  the  4th  of  the  month,  . 
when  it  was  prefented  for  pa)Tnent 
by  the  payee's  bankers^  who  return- 
ed it  to  him  difhonored  on  the  5tlh 
Held,  that  a  letter  fent  by  him  to  the 
drawer  on  the  6th,  was  reafosable 
notice  of  the  difhonorof  the  bill,  lb. 

24.  Where  the  parties  to  a  bill  of  ex- 
change R-fide  in  London  or  the  vici- 
nity, notice  of  the  difhonorof  the  bill 
may  be  fent  by  the  two-penny  pofl, 

Ik 

25.  A  bill  of  exchange  made  payable 
to  a  fidlitious  perfon  or  his  order,  ii 
neither  in  effcd  payable  tb  the  order 
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of  the  drawer)  oor  to  bearer^  but  is 
completely  void ;  unlefs  it  can  be 
(hewn  that  the  circuinilance  of  tlie 
payee  bein|r  a  fictitious  peribn  was 

'  kuown  to  the  acceptor.  Bennett  v. 
Farnellf  130.  180^ 

26*  However,  if  money  paid  by  tiic 
holder  of  fuch  a  bill>  as  the  coimder- 
ation  for  its  being  indorfed  to  him, 
^s  into  the  hands  of  the  acceptor. 
It  may  be  recovered  back  as  money 
had  and  received,  Jb. 

27*  In  an  a&ion  againil  the  maker  of  a 
promiflor^  note,  payable  to  A-  B.  •r 
bearer,  u  the  declaration  ftatcs  that 
A.  B.  mdorledit  to  the  plaintiff,  this 
indorfement  muSi  be  proved.  IV^y- 
mam  ?.  Bend,  175 

28.  A  promiflbry  note  is  eYidence  un- 
der the  money  counts,  only  as  between 
the  original  parties  tu  it,  /^. 

29.  In  an  a£iion  by  t!ie  indorfce  of  a 
bill  of  exchange,  if  the  declaration 
ilates  the  indorfement  to  hare  been 
made  Before  the  bill  became  due,  and 
it  appears  in  evidence  to  have  been 
made  after  the  bill  was  due,  this  is 
not  a  material  variance.  Towtg  v. 
Wright^  139 

30.  In  an  action  againil  the  drawers  of 
a  bill  of  exchange,  drawn  by  a  firm 
upon  one  partner,  if  it  is  proved  that 
the  bill  was  accepted  by  the  drawee, 
this  is  evidence  oi  its*  having  been  re . 
gularly  drawn  ;  and  in  fuch  a£tion  it 
IS  uunecefiary  to^rove  that  the  draw- 
ers had  notice  of  the  bill  being  dilho- 
nortd,     Pcrtbovfe  v.  ffirler%        82 

3 1 .  The  acceptor  of  a  bill  of  exchange 
payabletoA.  &  B.  who  has  accepted 
It  after  it  was  indorfed  by  A.  for 
hrmfelf  and  B.,  cannot  contend  in  an 
adion  at  the  fuit  of  the  indorfee,  that 
tfce  payees  were  not  partners,  and 
that  the  billihould  have  been  indorf- 
ed by  both.    Jonex  v.  Radford^  83  n 

32.  Although  a  bill  of  exchange  has 
been  fhewn  to  the  drawer,  with  tJie 
name  1  f  the  payee  indorfed  upon  it, 
a.;d  he  me.cly  objeds  to  paying  it. 


that  he  had  drawn  it.  without  coafi' 
deration ;  in  an  action  agaiaft  him  hj 
the  indoHee,  this  does  not  difpenie 
with  regular  proof  of  the  indorfe- 
ment.    Duncan  v.  Scott^  loi 

BILL  OF  LADING. 

1 .  The  boni  fide  indorfee  of  a  bill  of 
lading,  for  value,  and  i^ithoat  notice 
of  the  infolvencT  of  the  confiffoee,  or 
of  any  other  circumilance  i;niich  in 
faimefs  (hould  preclude  him  from 
taking  the  indorlement,  haa  an  abfo- 
lute  right  to  the  goods ;  although 
he  knew  that  the  confignor  had  not 
been  paid  for  them  in  caih.  Cummg 
V.  BrotvMf  204.  180  r. 

2.  The  indorfement  of  a  bill  of  lading« 
without  canfideration^  does  not  trans- 
fer any  property  in  the  c^oods ;  and 
therefore  the  mere  indorKmeot  of  a 
bill  of  lading  by  the  confignor  to  aa 
agent,  to  authorife  him-  to  ilop  the 
goods  in  tranfitu  on  account  of  his 
principal,  will  not  enable  fuch  agent 
to  maintain  aifumpfit  or  trover  far  the 
goods  in  his  own  n^nie.  H^mrimg  v. 
Cox,  3^ 

BOND. 

Set  Pa£SUMPTIO!f,    I.       £viDE]IC£r 

1*3.    27. 

BROKER. 
See  Principal  amo  Agcnt^ 

BUBBLE  ACT. 

1.  B.  being  employed  by  A.  to  pur« 
chafe  for  him  certain  tranifemble 
(hares  in  an  unincorporated  company, 
charged  and  received  from  bim  25/. 
beyond  the  maiket  price  of  fueh 
(hares  at  the  time.  Held,  that  an 
adion  would  not  lie  to  reco^Rr  baci 
this  fum,  the  company  being  within 
6  G.  2.  c.  x8»  ana  the  paxtictfli /tffi 
deliao*     Bvck  V.  Buck^  547 

2.  An  indifhne&t  cannot  be  fuppoited 
for  a  confpiracy  to  deprive  %  maa  of 
the  office  of  lecretary  to  one  of  theb 
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cortipinies  |  and  to  coUeft  fubfcrip- 
tions  for  (hemaa  fecretaiyi  comes  lb 
near  to  bbtaininff  money  upon  falfe 
pretenceSy  that  ifa  man  is  indided  for 
to  doing,  he  cannot  be  confidered  fft 
profecuted  tbiiboui  auj  reafonahle  or 
frobaUe  ^caufe.      Rest   ▼.    Stratton, 

549  «. 
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CANDIDATE. 

See  Action,  io. 

X.  A  candidate  at  an  eleftion  of  mem- 
bers of  paritament  is  not  liable  for 
iny  part  of  the  expences  of  the  elec- 
tioo»  except  by  pofitive  (Utute  Or  his 
t)wn  undertaking,  notwithftandin^  a 
long  ufaffe  for  the  expences  being 
rateably  defrayed  by  the  candidates, 
fiat  a  (Candidate  to reprefentacity  or 
a  boroygh  in  parliament  is  liable  for 
a  (bare  of  the  ex  pence  of  adminifter- 
ing  oaths  to  Roman  Catholic  elefiors 
under  34  G.  3.  c.  73,  and  if  he 
makes  ufe  of  huftings  ere6ked  by  the 
returning  officer,  for  the  accommoda- 
tion of  himfelf  or  hit  Agents,  a  pro- 
mife  on  his  part  will  be  inferred  to 
contribute  to  the  expencc  of  exc^ing 
theou     Morrli  v.  Burdeiif  2 18 

CARRIER. 
See  AcTioM  o.    Taovtt,  i . 

CASE, 
^tf  AcTii>M  ;«    Trespass. 

CHEQUE. 

Air  BtLLf   OF  EXCHANOS  AMD  PlO* 

Misioat  Notes,  8. 

COMMISSION. 
See  liitvaAtici,  la.    Usuav  4. 

CONDITION  PRECEDENT. 

■  ■ 

By  a  dmter-party  between  tKe  plaintiff, 
the  captain  of  a  fliip»  and  the  defend* 
VpL.  I. 


ani's  agent  abroadi  for  tho  cattiage  of 
timber  fifom  Riga  to  Port(iaK>uth«  at 
a  ftipulated  rate  per  load,  the  former 
bound  hknfcif,  after  reccrring  his  cargo 
on  board,  io  fwi  wA  thefirjtfavur* 
able  vilud  JireS  to  tbe  port  of  Portf 
mouth.  The  fliip  however,  unneceC* 
&nly  entered  the  harbour  of  Copea* 
hagen,  where  (he  was  detained  {ereral 
weeks ;  by  means  whereof  the  defend- 
ant was  put  to  confiderable  expence  in 
having  frefli  infurances  done  upon  her 
cargo .  I n  aif  adion  of  indebitatus  af« 
fumpfit  for  the  fneight,  beldy  that  the 
•plaintiff's  covenant  to  fail  dired  to 
'Portfmouth  was  not  a  condition  prece- 
dent ;  and  that  tlie  deviation  could  not 
be  given  in  evidence,  either  as  a  bar  to 
the  adion,  or  to  diminiih  the  damages. 
Bommann  v.  Tooke^  377 

CONSENT  RIJJLE. 
See  EjEcrMfiNT. 

CONVICTION. 
See  EviDSMCB,  I9  j,  3. 

copy  RIGHT. 

1 .  If  an  article  in  a  general  cMnmlatloii 
of  literature  and  fdence  topics  to  muck 
of  a  book,  •  the  c^y«nght  of  which  b 
veiled  in  axiotber  perfon,  as  to  fenre  at 
a  fubftitute  ^  k  |  though  there  nuqr 
have  been  ao  iotent]o&  to  pirate  it  or 
to  injure  its  Me  %  this  is  a  yiobtion  of 
literary  property,  for  which  an  adioa 
will  lie  to  recover/damaget*  Rowortk 
▼.  IVilieSf  .  Of 

2.  The  propietor  of  a  print  may  main* 
tain  an  adxw  aga'mft  aay  pnOtn  who 
dirates  it,  aithouflrh  hit  name  ii  not  in* 
icribed  on  it  purluant  totbe  Aitfiioiit 
of  ftat.  8.  O'  2.  c.  13.  f.  I.  f^. 

CORPORATION. 

See  Ev:it>ti|CB»a5.  CAirxxsavxt^  t. 

2.  Anaftionforufeaodoc^upatioiiiiiay 
.  be  maintaiafd  by  a  corpMitiop  aggre* 

Q  q  gate. 
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gate.    Dean  and  Chapter  of  Roebejier 
V.  Pierce^  466 

2  •  In  fuch  an  a£lion  b  v  a  Dean  and Cliap- 
ter,  i^the  name  of  the  prefent  Dean 
18  mentioned  at  the  beginning  of  the 
declaration,  and  it  is  afterwards  laid 
that  the  occupation  was,  <<  by  the 
permiffion  of  the/aid  Dean  and  Chap- 
ter," and  ii  appears  in  evidence  that 
the  defendant  occupied  only  in  the 
time  and  by  the  permiffion  of  a  for' 
mer  Dean,  this  is  a  fatal  Tariance.  lb. 

COSTS. 

In  an  aAion  for  malfeazance,  whereby 
the  plaintiff  incurred  coils  in  judicial 
proceedings,  if  there  is  an  order  of 
another  court  for  tlic  defendant  to 
pay  the  cofts  of  thcfe  proceedings 
to  the  plaintiff,  he  can  neither  re- 
cover, at  fpecial  damage,  the  fum 
at  which  they  are  taxed,  nor  the 
extra  coils  as  between  himfelf  and 
his  attorney.  Hathaway  v.  Barrow^ 

CRIM.  CON. 
5*^^  Action,  8. 

CRITICISM. 
See  Libel. 

*  CROSS  ACTION. 

S'se  Condition  PascKDENx.  Quan- 
tum meruit.     Sale»  2. 

D. 

DECEIT. 
See  Action,  1.     Witness  3. 

DEDICATION  TO  PUBLIC. 
See  Highway. 

-  DEED. 
See  Evidence,  13,  14. 

DEPOSITIONS. 

^^^^VIDENCEy  16.     WiTNESSi  XJ* 


DISTRESS. 
See  Action,  3. 

^  DURESS. 

See  Action,  6,  7.      Bills  of  Ex- 
change, i5. 


E. 


EJECTMENT. 

^^"^  Evidence,  so. 

In  eje£lment  by  one  tenant  in  commoo 
againil  another,  it  is  neceflary  either 
to  prove  an  a^ual  oufter,  or  to  pro- 
duce the  confent-nile  to  confefs 
leafe,  entry,  and  oufter.  Doe  v.  Cufft 

EVIDENCE. 

See  Bankrupt,  14,  15.  Bills  of 
Exchange,  16,  30,  31,  32.  In- 
surance, 27.  Libel,  5,  6.  Va- 
riance.    Witness. 

1.  If  A.  is  convi6^ed  before  a  magif- 
trate  on  the  evidence  0}"  B.;  although 
B's  name   does   not  appear  on  the 

•convi^ion,  he  cannot  avail  himfelf  of 
it  in  any  civil  proceeding  between 
him  and  A.     Smith  v.  Rummensf    9 

2.  If  B.  and  C.  are  conviAed  of  a  con- 
fpiracy,  on  the  profecution  of  A., 
the  conv'tQlon  is  not  admiflible  eri- 
dence  in  an  adion  afterwards  brought 
ag^inft  them  by  A*  for  the  fame  con- 
fpiracy.    Hathaway  y.  Barrow^  151 

3 .  A.  was  examined  befbfe  two  magif- 
t rates  on  an  information  again  11  B. 
for  having  fmuggled  fpirits  in  his 
poffeflion;  and  was  afterwanls  ex- 
amined on  the  trial  of  an  indicbncnt 
againft  B.  for  affaulting  revenue  of- 
ficers while  they  >vere  attempting  to 
fcize  the  fame  fpirits.  On  tikis  liil 
OGcafion,  A.  fwore  that  he  ha'd  al- 
ways given  tlie  fiime  account  of  the 
tranfadion.  Held,  that  t  c  reca-d 
of  B.'s  convidion  on  the  inf^jmation, 
in  which  Ai's  evidence  before  the 

lAifgiftrotes 
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magiftrates  was  fet  out,  Was  not  legal 
evidence  to  contradi^  A,,  by  (hew- 
ing that  he  had  given  a  different  ac- 
.count  of  the  tranfadiion  when  fit'fl 
examined.     Rex  v   Howf^  461 

4.  If  a  witnefs  examined  upon  inteiTO- 
gatories,  refers  to  a  writing  itfelf  not 
evidence,  as  containing  a  (latcment  of 
the  fa£^s  to  which  he  is  interrogated, 
this  writing  may  be  read  as  part  of 
his  depolkion.     Falconer  v.  //an/on, 

5*  When  adlionable  words  laid  in  the  de- 
claration are  proved,  other  words 
actionable  in  themfclves  may  be  given 
in  evidence,  to  fh?w  quo  Gn'tmo  the 
former  were  fpoken,  RvJlelU  v. 
Macquijier^  49  «. 

6.  Wlicre,  to  an  adiion  at  the  fuit  of  the 
indorfec  againll  the  maker  of  a  proraif- 
fory  note,  the  defence  is,  lifury  in  its 
original  conco6tion ;  letters  from  the 
payee  to  the  maker,  llating  the  con- 
iideration  as  between  them,  if  (hewn 
to  have  been  conterapomneous  witJi 
the  making  of  the  note,  arc  admiifrole 
evidence  to  prove  the  ufur)-.  Kent 
V.  Loiui-n^  177.  180.  d, 

7.  To  prove  a  prefcriptive  right  of  fifh- 
ery  as  appurtenant  to  a  manor,  old 
licences  on  the  court  rolls,  grant- 
ed by  the  lords  of  the  manor,  in 
coniideration  of  certain  rente,  to  fifh 
in  the  locus  in  quo  are  evidence, 
without  proof  ot  the  rents  being 
|)aid9  if  it  appears  that  fuch  rents 
have  being  been  paid  in  modem  times, 
or  that  the  lords  of  the  manor  have 
exercifed  other  adts  of  ownerihip  over 
the  fi/hery.     Rogers^  v   jilkn^     309 

8.  Upon  an  indidkment  for  uttering  a 
forged  bank  note,  knowing  it  to  be 
forged ;  to  fhew  the  prifoner's  know- 
ledge of  tlie  note  n^entioned  in  the 
indictment  being  a  forgery,  evidence 
is  admiifible  of  his  ha%nng  a  (hort  time 
before  uttered  another  forged  bnnk 
note  of  the  fame  manufacture,  and  of 
anumber  of  othenlikewifeof  thefame 


manufacture,  with  his  handwriting  on 
the  back  of  them,  having  been  in  cix^ 
culation.  Rex  v.  BmU^^ *^  ,  5^4 
9*  A  memorandum. ftppAod  by  a  perfon 
diccafed,  who  had  been  owner  of  a 
C'»  yhold  tenement^  and  had  occupied 
a  flip  of  garden  ground  adjoining, 
ild'ing  that  no  part  of  the  garden 
ground  belonged  to  the  copyhold, 
but  that  he  paid  rent  for  the  whole 
of  it,  is  admifOble  evidence  for  the 
leffor  of  the  plaintiff  in  an  ejedtment 
for  this  garden  ground,  to  (new  that 
it  is  not  a  part  of  the  copyhold  tone* 
ment.     Doe  v  Joms^  367 

10.  If  a  witnefs  aufwers  quedions  to 
which  he  might  have  demurred  at 
fubjed\ing  him  to  penalties,  his  an« 
fwers  may  be  ufed  againil  him  to  all 
legal  purpofes ;  and  therefore,  in  an 
adiiv)n  on  5  G.  2.  c.  30.  ^21.  the  de« 
fendaiit'sexaminatiou  before  thecom- 
mifliiHiers  may  be  given  in  evidence, 
to  ihrvv  that  by  his  oivn  confefiion 
he  had  concealed  property  of  the 
bankrupt.     Smith  v.  BcadnelU       30 

11.  To  prove  the  aSs  of  Jlate  of  a 
foreign  government,  copies  (hould  be 
produced,  examined  by  the  public 
archives  abroad.  Rhbarifon  v.  An* 
derfon^  6§  H. 

12.  Semblef  that  to  prove  a  Jewi(h  mar* 
riage,  it  is  not  enough  to  produce 
witnc(re8  who  were  prcfent  at  the 
ceremony  in  the  fynagogue ;  but  that 
the  wrttten  contraS  between  the 
parties  (hould  be  produced,  and  the 
execution  of  it  proved.    Horn  v  Noel, 

61 

13.  In  an  aClion  of  debt  on  bond,  an 
admidion  of  the  hand  writing  of  the 
at  telling  witnefs  prefumptively  ad* 
niits  the  delivery  of  the  bond  as  the 
defendant's  deed.     Milward  V.  Tcir.* 

//^'  375 

14  If  a  deed  purports  to  be  executed 

by  A.  in  the  prefence  of  B.  as  at* 

teiUng  witnefs;  and  B.  fwear8 truly 

that  it  was  not  executed  by  A.  in  hia 

Q  ^  a  prefenc^ 
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prefencey  the  deed  caimot  be  proTed 
by  evidence  of  A's  hardwhtnigy  or 
of  as  MkWiPledginent  by  A.  that 
litbadtBMMidit.  Pitffi  y.  Partstp 

.15.  To  proire  mn  enmintd  copy  of  a 
record,  it  ii/uficieDt  for  «  witness  to 
(wear,  that  he  examined  the  oop^ 
iriiile  aMther  perfbn  read  the  origi- 
nal. Riid  ▼.  Margi/om,  469.  Gyits 
Y^NiUt  ,  471  if.S.P. 

16.  A  copy  of  depofitions  fwom  at  a 
Judge's  chambersy  delivered  out  by 
his  dcrky  and  attefted  by  his  figna- 
ture  is  admiffible  evidence)  without 
proof  of  its  having  been  examined 
with  the  original.     Duntmn  v.  Seott^ 

lOI 

jpf.  If  a  vtfbal  demand  and  a  demand 
in  writing  are  made  at  the  (ame  time, 
§at  the  purpofe  of  bringing  an  a^ion 
of  trover,  and  the  one  has  no  refer* 
•nee  to  the  other,  evidence  of  the 
«•  Teibal  demand  is  fufficient,  without 
the  production  of  the  writing.  Smith 
V.  Youngs  439 

•18.  In  an  aAion  for  the  value  of  an 

^  article  ordered  of  the  i^intifF  by  the 
•ddTendanty  but  retumc'd  by  the  de- 
fenjlant  to  the  plaintiff,  it  is  incum- 
bent on  the  plaintiff  to  prove,  that  it 
was  made  agreeably  to  the  order. 
Hajdim  y.  Hawardi  180 

19.  In  an  indictment  againft  defendants 
for  a  confpiracy  to  caufe  themfelves 
to  be  believed  perfons  of  large  pro- 
perty, for  the  purpofe  of  delraisding 
tradefinen,  the  prplecutor  may  prove 
various  inilaoces  of  their  giving  a 
falfe  reprefentation  of  their  circum- 
ftances,  an  overt  adls  of  the  confpi- 
racy-    Rf»  V.  Rohertti  399 

ao.  In  ejeAment  by  devifees  of  copy- 
hold premifes,  to  prove  tbe  admiuion 
of  the  lefTors  of  the  plaintiff,  it  is  not 
only  neceffary  to  prove  by  the  ccurt- 
roils,  that  perfons  of  their  names 
have  been  admitted,  but  evidence 
KHtft  be  given  of  their  identity.  Doe 
¥.  S^h^  19^ 


21.  The  affighee  of  a  leafe,  to  ihew  hit 
intereil  in  the  premiies,  is  bound  to 
prove  the  execution  of  the  leafe,  and 
all  the  mefne  affignments.  Cr^hy  v. 
Percys  503 

2a.  If  A.  refers  B«  for  information 
upon  any  particular  fubjeCl  to  C, 
what  C.  (ays  concerning  it,  when 
apphed  to  by  B.  or  his  agent,  is  evi- 
dience  for  B.  in  an  a^ion  tigainft  A. 
Wiiliamt  t.  /him/,  564.  Dmmel  v. 
P///,  366  n.     Broik  V.  Kent,  Ih. 

23.  In  an  aftion  againft  the  (beriff  for 
a  &lfe  return  to  a  writ,  wh«t  was  bid 
by  the  bailiff  to  whom  the  wjuiant 
under  it  was  dire^ed,  when  aiked  by 
the  plaintiff^s  attorney  before  the  * 
return  of  the  writ,  why  he  did  not 
execute  it,  is  evidence  againft  the 
ihcriff.     North  V.  MUeit  tSg 

24.  So  of  what  the  bailiff  fiiysy  wheA. 
after  arrefting  the  perfon  named  ia 
the  writ  he  takes,  him  into  another 
county*    Bovj/brr  v.  Cailej,     391  jr. 

25.  In  an  aftion  at  the  fuit  of  a  cor- 
poration, what  is  fiud  by  an  indi' 
vidual  member  of  it,  is  not  admif- 
fible evidence  for  tlie  defendant. 
Mayor  of  London  v.  I^or.g,  24 

26.  In  affumpfit  againft  a  carrier  for  the 
non-delivery  oi  written  iuftru^nents, 
it  is  not  neceffary  to  prove  a  notice 
to  the  defendant  to  produce  them, 
before  giving  parol  evidence  of  their 
contents.     Jalley  v.  Taylor,  143 

27.  If  the  defendant  pleads  to  an  adion 
of  debt  on  bond,  tliat  tlie  bond  was 
given  for  money  won  by  gaming,  aud 
Ipecihcs  the  name  of  the  game  at 
which  the  money  was  won,  he  muft 
prove  that  t!ic  bond  was  given  for 
money  won  at  the  particular  game  fpe- 
clfied.  Ma%%wghs  v.  Stifhenfon,  291 

28  In  an  action  of  trefpaU  a^inft  the 
fheriff  for  fcislng  the  plaintiS^s  goods, 
to  connedl  the  defendant  with  the 
trefpafs,  it  is  fuflicicmt  to  prove  the 
warrant  under  which  the  goods  were 
foized  by  the  ba'liff.     Grey  v.  Smith, 

29.  la 
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29.  In  tn  aft  ton  of  mfTauIt  and  batteiy, 
if  the  declaration  contains  but  one 
count,  the  pbintiF  after  proving  one 
aflauky  cannot  waive  that,  and  pro- 
ceed to  give  evidence  of  another. 
SianU  v.  Frkket,  473 

30.  If  a  defoibdant  fued  by  the  name  of 
A.  pleads  in  abatemeiit»  that  he  was 
baptized  by  the  name  of  B.y  he  mull 
prove  that  this  name  was  given  him 
by  baptifmy  and  it  is  not  enough  for 
hun  to  (hew»  (hat  he  has  always  been 
known  and  called  by  the  name  of  B. 
IVeUkcr  V.  Le  PelUiier^  4.79 

EXECUTORS    AND    ADMINI- 
STRATORS. 

1  •  Where  at  t  meeting  of  the  creditors 
of  a  deceafed  infolvent,  called  by  his 
executor,  they  agree  to  a  rateable 
diftribution,  on  the  faith  of  which 
he  executes  a  deed  of  alignment  of 
all  the  aifets  which  have  come  to  his 

•  Itands,  for  the  benefit  of  the  credi- 
tors ;  one  of  them  cannot  afterwards 
rcfufe  to  oome  in  under  the  deed, 
and  bring  an  aftion  for  his  debt 
againft    tne    executor.       Brady  v. 

a  The  creditors  of  a  deceafed  infolvcnt 
may  be  compelled  to  Tub  mi  t  to  rate- 
lible  diilributisn  of  his  effect.     Ih. 

148 


FACTOR. 

See   PRIKCIPAL    AND    AOFNT. 

FALSE  IMPRISONMENT. 
See  Trespass,  i,  2. 

FAJ.S5  PRETENCES, 
|.  Where  the  defendant  being  a  por- 
ter delivered  along  with  a  ba/ket  tf 
fjb  a  falfe  ticket  defioting  thc^t  9s. 
icx'f  inftead  oi  6s.  6d«  was  to  be  paid 
for  it ;  held  that  in  an  indiftmcnt  for 
this  offence,  on  to  G*  2.  c.  Z4.  the 
baiket  of  fiih  night  be  d^fcrifcd  at 


a  parcel;  but  that  if  t^  ii)di6hiittt 
had  been  on  59  G.  3.  c.  i%  whkh 
enumerates  ba/hiitt  fartelif  5ccl  fpe* 
cifically,  this  would  nave  been  1  fiital 
variance.     Rest  y.  Dougkfif        zi2 

2.  If  an  indi&ment  or  30  Cr*  2.  c.  34. 
arers,  that  the  defendant  under  falle 
pretences  obtained  a  .fum  of  moneys 
being  the  proper  monies  of  A.,  and 
it  appears  in  evidence  that  the  moiiey 
vi^s  obtained  from  B.  a£Ung  as  A.'s 
fervant,  who  had  not  them  in  hit  pof- 
feflion  any  money  belonging  to  A. 
but  afterwartU  was  repaid  by  him 
the  fum  delivered  to  the  defendant, 
this  is  a  fatal  variance.  Alkery  if 
B.  at  the  time  had  in  his  poflefSon  a 
fum  belongmg  to  A*  equal  to  that 
delivered  to  the  defeddant,   lb.   215 

3.  Stat.  39  G.  3.  c.  58.  is  only  cumu- 
lative m  its  provifions,  and  does  not 
take  away  the  modes  of  puniftiing 
offences  therein  mentioned,  which 
exifled  previoufly  to  the  paffiag  of 
the  ad.     Jb.  214 

FISHERY. 
See  EviDtNcs,  7.    Pleading,  3. 

1.  A  prcfcriptive  right  to  a  feveral 
fifhery  in  a  navigrable  river  may  pafi 
as  appurtenant  to  a  manor.  Kogers 
T.  Atten^  J12 

2.  A  right  of  fiihery  is  diTiiible,  and 
may  be  loll  arto  part,  and  prcferved 
as  to  part.  Therefore  an  exdufive 
ri?ht  to  dredge  for  oyfters  in  a  navi- 
gable river  may  fubfift  as  appurte- 
nant 10  a  manor,  although  it  be  law- 
ful for  all  the  king's  fubjeds  to  catch 
floating  fi(h  thereu,  Jb, 

FOREIGN  ATTACHMENT. 
5V  Stopping  im  Teamsitu,  2- 

FOREIGN  JUDGMENT. 

I.  No  a£Uon  will  lie  upon  a-foreign 

judgment^  on  the  face  of  which  it  ap. 

pears,  that  ^the  defendant,  aoc  rett- 

dcnt  within  the  jurifdt<Stioa  of  the 

Q  q  3  foreign 
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foreign  courty  w^i  neither  fervcd 
with  procefs,  nor  came  iu  to  defend 
the  action ;  although  fuch  judgment 
may  have  been  obtained  according  to 
the  courfe  and  pradlice  of  the  court 
in  fimilar  cafes.  Buchanan  v.  Ruck-' 
eti  63.  180  b. 

t*  Afiumpfit  will  not  lie  on  a  decree 
of  a  foreign  court,  whereby  the  de- 
fendant in  ordered  to  pay  a  certain 
fum  of  money  to  the  plaintiff  on  a 
certain  day,  ^firfl  d^duding  thereout 
tht  dtfendani's^  cajlt  to  he  taxed  by  the 
f  roper  officer  ;  where  the  defendant's 
cons  have  not  been  taxed,  either  at 
lu8  own  requcfl,  or  upon  an  ^x  parte 

.  proceeding  at  the  inftance  ot  the 
|)laintifr.     Sadler  v.  Robins y         253 

FOREIGN  SENTENCE. 
See  Insurance,  25,  26. 

FORGERY. 

^<^. Evidence,  8.     Bills   or   Ex- 
CHANCE,  17. 

FRAUDS  STATUTE  OF. 

|#  If  the  purchafer  of  goods,  at  the 
time  of  the  falc,  write  his  name  upon 
a  particular  article,  with  intent  to 
denote  that  he  has  purchafed  it,  and 
to  appropriate  it  to  his  own  ufo,  this 
is  enough  to  take  the  fale,  as  to  the 
article  written  upon,  out  of  the  lla- 
tute  of  frauds,  but  not  as  to  c  tlier 
articles  bought  at  tlie  fame  tinie. 
ffodfrfon  V.  Te  Brett  233 

t*  So  where  wine  was  fold  in  the  calk, 

held,  that  cutting  off  the  //>i//s  and 

marking  the  purchafer's  initiaLs  on 

the  cafksy  took  the  cafe  out  of  t)ie 

■ftatute.     yinderfcn  v.  SiOt^       235  n. 

a.  An  agreement  in  writing,  by  which 
the  defendant  undertook  to  guaran- 
tee tlie  payment  of  any  goods  which 
the  plaintiff  (hould  deliver  to  a  third 
|>crfon,  fiiSciently  expreifes  the  con- 
sideration for  the  uefendant's  un- 
dertakings to  render  the  agreement 


binding,  under  the  4tb  feftion  of 
the  flatute  of  frauds;  akhough  it 
contains  no  promife  od  the  part  of 
the  plaintiif  to  deliver  good*,  and 
no  a6lion  would  have  lain  upon  it 
againft  him.     Siapp  v.  hilly         242 

4.  Where  goods  were  fold  by  auftion 
to  an  agent,  the  a^lioneer  vrrote  tlic 
initials  of  the  agent's  name/  toge- 
tlier  with  the  prices,  oppofite  the 
lots  purchafed  by  him,  in  the  printed 
catalogue ;  and  the  principal  aftt^r- 
wards,  in  a  letter  to  the  agent,  re- 
cognized the  purchafe.  Held,  that 
the  entry  in  the  catalogue  and  t>te 
letter,  coupled  together,  were  a  fuf- 
ficient  nienibrandum  of  the  contraA 
within  the  flatute  of  frauds.  ,  Phd* 
limore  y,  Banjf  513 

5.  A  parol  aflignment  of  a  leafe  from 
year  to  year,  granted  by  parol,  is 
void  undjcr  the  ftatute  of  fraud», 
29  Car.  2.  c.  3.     Baiting  v.  Afar:}  'y 

FRAUDULENT  ASSIGN- 
MENT. 

1 ,  An  aflignment  of  pcrfonal  property 
is  void  as  againil  creditors,  unlcfi 
there  be  a  complete  change  of  pof- 
fefllon ;  and  it  u  not  enough  that 
a  perfon  is  put  in  to  keep  poficf- 
{\oD  joirtif  with  the  aflignoi*.  H^ord^ 
all  v.  Smithy  333 

2.  If  A.  claiming  goods  under  a  frau- 
dyjent  bill  of  fale  from  B.,  bring 
trover  againfl  C.  for  taking  them 
in  execution  as  belonging  to  B-t  C. 
miiit  prove  the  judgment  againil  B. 
although  the  liile  fi-om  15.  to  A. 
was  merely  colourable  and  void  as 
againfl  creditors.     SHel  v.   Brc^vny 

512  «. 

FREIGHT. 

See  Insurance,  ii,  22. 

Although  freight  (hould  be  made  paya- 
"    ble  by  the  ihipper  on  thejh'tpmeni  of 


INDEX. 


579 


tif  g9ods\  It  18  not  merely  on  that 
account  earned,  without  a  perform- 
ance of  the  voya^.  Majbiter  v. 
BtdUr^  84 


GAMEKEEPER. 

1.  Bodies  corporate  who  are  lords  of 
manors,  are  not  prevented  by  itatute 
3  Geo.  I.e.  II.  from  appointing  un- 
quaUfied  perfons  their  gamekeepers. 
Spurrier  v.  Vale^  457 

2.  A  deputation  to  a  gamekeeper, 
who  is  neither  himfelf  qualified  to 
kill  game,  nor  is  a  fervant  to  the 
lord  of  the  manor,  need  not'  ftate 
on  the  face  of  it,  that  he  is  appointed 
to  kill  game  for  the  ufe  of  the  lord ; 
and  it  will  be  prefumed,  that  what- 
ever game  he  kills,  is  for  the  lord's 
ufe,  ull  the  contrary  is  proved.      lb. 

H 

HIGHWAY. 

1 ,  If  a  paffagc  leading  from  one  part 
to  another  of  a  pubhc  ftreet  (though 
by  a  very  circuitous  route),  made 
originally  for  private  convenience, 
has  been  open  to  all  the  world  for 
a  great  number  of  years,  without 
any  bar  or  chain  acn)f8  it,  and  with- 
out  any  perfon  palling  through  it 
meeting  with  interruption,  it  is  to 
be  coniidered  as  dedicated  to  the  pub' 
liCf  and  it  becomes  a  highway,  to 
obftnift  which  is  an  iudi^^able*  of- 
fence.    Rex  V.  IJovd,  260 

2 .  But  the  ercdlion  of  a  bar,  altho\igh 
it  may  have  been  knocked  down, 
rebuts  the  prcfumption  of  a  dedi- 
cation to  tne  public.  Roberts  v. 
Karrf  262  n,  Lethbrid^e  v.  [Vin- 
tet'i  263  If. 
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IMMORAL  CONSIDERA. 
TION. 

.  See  Action,  5.    Agreement. 

INDEBITATUS  ASSUMPSIT. 

See  Pleading,  2.    Money  had  and 
Received,  3. 

INFANT. 

An  infant  cannot  accept  a  bill  of  ex- 
change for  Dcccfianes.  IVilUamfou 
V.  IVattSf  S5^ 

INSU  RANGE. 

1 .  A  reprefentation  made  by  an  infurance 
broker,  when  the  names  of  the  under- 
writers arc  put  upon  a  dip,  is  binding 
on  the  afTured,  unlefs  qualified  or  with- 
drawn by  fome  communication  upon 
the  fubjedt,  between  that  time  and  the 
execution  of  the  policy.  Edwards  v, 
Footner^  53^ 

2.  If  the  owner  of  a  (hip  receives  a  letter 
from  the  captain,  written  on  her  arri- 
val in  a  foreign  port,  giving  fuch  an 
account  of  her  as  to  render  it  probable 
that  (he  muft  remain  there  for  the  pur- 
pof(i  of  being  repaired^  beyond  the 
time  that  would  be  neceflary  for  her  to 
take  in  her  cargo ;  this  letter  need  not 
be  communicated  to  the-unden^'riters, 
in  efFc£ling  a  policy  of  infurance  upon 
her,  at  and  from  the  foreign  port  to  a 
port  in  England;  unlefs  information 
on  the  fubjcdl  be  particularly  called 
for.     BecltvUbv,  Sydebotham^       116 

3.  According  to  the  iifage  of  the  New- 
foundland trade,  when  (hips  arrive  on 
the  coaft  they  are  cither  employed  for 
fome  time  in  fifhing  (called  banling) 
or  they  make  an  intermediate  voyage 
in  the  American  feas,  before  beginning 
to  take  in  their  homeward  c^rffo,  dur- 
ing which  they  are  protedled  by  a  fe- 
parate  policy.     Therefore,  in  cficA- 

Qq  4  ing 
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ing  a  f  ollcy>  **  !oJt  or  not  lofi  at  and 
from  Newfoundland  to  a  fort  in  Eu" 

'  rofct*  although  the  (hif^  is  to  be  em- 
ployed in  bankings  it  is  not  neceflary 
to  difclofe  the  fa€b  to  the  -under- 
l^rriters,  as  their  rifle  only  commences 
from  the  time  when  the  banking 
cn^Pf  and  they  are  bound  to  know 
^e  oatiue  and  circumdances  of  the 
branch  of  trade  to  which  the  policy 
relates  .-<wlf  the  wizgt  is  general,  it 
makes  no  difference  for.this  purpofe, 
that  it  i)  not  Uniform.  Vallance  ▼. 
Dc^ar^  503 

4-  Nor  where  the  (hip  is  to  take  an  iur 
tcrmediate  yoyage,  is  it  neceflary  to 
difclofe  this  to  the  underwriters. 
Ougier  T,.'JeMaingif  5^5 '^^ 

I*  So  the  uC^ge being  for  (hips  to  load  a 
part  of  their  cargo  withoutfide  the 
bar  of  OportOi  a  (hip  iafured  at  and 
fiom  that  place,  may  do  io,  without 
leave  beinc*  given  by  the  poh'cy,  or 
«iiy  dilclolure  being  made  upon  the 
fuDJed.     Kingflon  ▼.  Knihhtf  50B  n. 

i^.  If  A.  in  donfraeration  of  a  prenuum* 
undertakes  to  infure  B.  agaJnft  being 
drawn  for  the  militia  under  a  particu- 
hx  ilatutey  until  a  certain  day ;  and 
reprefents  that  on  that  day  all  ballnt- 
.  ting  under  the  ftatute  win  ceafe,  and 
that  B.  will  be  completely  fecured 
by  the  infurance  aganift  the  opera- 
tion of  the  ftatute,««-A.  is  not  there- 
by bound  to  indemnify  B.  in  coo? 
fequence  of  his  being  drawn  for  the 
muitia  under  the  llatute,  after  the 
above  mentioned  day:  But,  on  ac- 
count of  the  mifrcprefentation,  the 
contrail  is  void,  ana  B«  niay  recover 
back  the  premium,  as  money  had 
and  received.  Duffell  v.  Wilfon^  401 

•»  If  a  policy  of  infiir^ice  is  altered  as  to 
the  fubje£k  matter  iDfiired,  after  the 
rift  has  attached,  without  having  been 
re-ftamped)  it  is  not  only  void  as  al- 
teiied>  but  it  is  conn  pie  te'y  vitiated* 
and  ceidea  to  be  available  to  any  legal 
piyrpofe*  French  v.  Paiten^ 
■        .  J2.t8D^. 


8.  In  sC^li'ey  of  infuxttide  tliie  ^^rfikto 
italerefted  were  denominated  '*  Tltt 
fnlftees  of  Meffrs.  X.9  F.,  and  Co.^ 
Held  that  thia^might  be  oodSdered 
their  ufual  ftile  and  firm  of  dealing 
within  ftat.  a8  O.  itl.  0.56,  j  i. 
Hibbert  v.  Martin^  538 

9.  Sembicf  that  aa  infomope  on  goods 
the  property  of  a  scum!,  to  a  port 
occupied  by  the  eneniT  is  void*—- But 
thoiigh  a  neutral  (hould  himfdf  bere- 
fident  in  a  place  occupied  by  tb^  ene- 
myt  an  infurance  on  ^pooda  fan  prop^- 
t  J  to  a  neutral  or  friendly  port  is  va-t 
hd.     Bromhy  v.  jffefhhvu^  75 

10.  A  voyage  from  this  couotrr  to  a 
plaoe  furrendered  to  hia  Majefty'i 
arms,  commenced  alter  the  period  at 
which,  according  to  nrticlei  of  ca- 
pitulation publimed  in  the  London 
Gazette^  it  was  to  be  reftored  to  the 
enemy,  and  after  in  £|£k  it  was  re- 
ftorcdy  is  not  illegal,  if  intelligence  of 
that  event  had  not  reached  Enffland 
when  the  (hip  failed,  and  the  ^jed 
of  the  adventure  was  not  a  tra<nng 
vrith  the  enemy.    AtHnfcn  v.  Abbott^ 

1 1 .  The  owner  of  a  (hip  lent  tier  to  8t . 
Domingo,  with  a  cargo  to  be  barter- 
ed for  goods  there,  wnich  (he  was  to 
bring  back  to  England.  When  a 
fmall  part  of  the  outward  cargo  bad 
been  unloaded,  and  bartered  for 
goods  which  were  put  on  board,  the 
mip  was  loft  s  but  the  reouunder  of 
the  outward  cargo  was  iaved,  and 
bartered  for  oth^r  jroods,  wliicl\ 
would  have  formed  a  iiifficient  cargo 
for  the  (hip,  if  (he  could  have  per- 
formed the  homeward  voyage.  Held, 
that  the  underwriters  on  a  policy  on 
the  (hip's  freight,  at  and  from  St, 
DffmingOy  were  ortly  liable  for  the 
freight  of  the  honKward  goods  tbat 
were  on  board  when  the  (hip  periihed. 
Futhrs  V.  Cvwitf  520 

J 2.  A.  reading  in  Dublin  having  agreed 
with  B.  and  C.  at  Jamaica  to  fend 
ont  two  iliips  annnallyj  for  which 

they 
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thef  #eit  to  proiA6t  caVgo^'  to  be 
•coofigiied  to  hitai,  chartered  a  (hip 
Whicn  tdas  to  proceed  from  Bi^fkol  to 
St.  Thomas's,  where  (he  waft  ttt  de- 
■  Irrer  an  outward  cargo,  (th^'property 
of  ahothiei'  pierfoA,)  and  from  thence 
to  Jamaica,  Wheit  (he  was  to  take  in 
a  cargo  from  B.  and  C.  for  Dublin ; 
and  by  the  terms  of  the  charter-party, 
A»,  in  conffideration  of  guaranteeing 
the  homeward  cargo,  was  to  receive 
a  commiffion  of  a  j^  per  cent,  upon  the 
hoBieward  freight.  The  fj^ip  was 
captured  on  her  paflage  froih  St. 
Thomas's  to  Jamaica.  Held,  that 
A.  had  not  then  an  infurable  itlterefft 
either  in  the  commiffion  on  the 
freight,  or  in  the  conuniffion  on  the 
fale  of  the  homeward  cargo.  Kitox 
V.  fFooJ^  543 

13.  A  (hip,  to  be  fea-worthy,  muft  be 
rendered  as  fecure  as  pbffible  from 
€apiyre^  as  well  as  from  the  perils  of 
the  fea.     Wedderhum  ▼.  Bell,  i 

14.  If  through  the  negligence  of  the 
owner  of  a  (hip  infured,  the  mariners 
baratrpudy  carry  fmuggted  eoods  on 
board,  whereby  the  (hip  is  lelzed  af 
forfeited,  the  underwriters  are  not 
liable  for  the  k>ft.    P'tfw  ▼.  Ccpet 

15.  If  a  (hip  is  ju(Uy  feited  as  forfeited 
for  fmuggling,  and  afterwards  refh>r- 
ed,  the  underwriters  are  not  liable 
for  any  damage  happening  to  the  (hip 
by  the  perils  of  the  fea,  m  the  inters 
val  between  the  feizure  and  reftora- 
tion,  lb. 

16.  If  a  (hip  with  goods  on  board  infur- 
ed to  a  foreign  port,  learning  in  the 
Gourfe  of  her  voyage,  that  an  embar- 
go is  there  laid  on  all  (hips  of  her  na- 
tion, waits  at  fome  place  as  near 
thereto  as  (he  fafely  can,  till  the  em- 
bargo is  removed,  the  goods  will  in 
the  mean  time  be  protected  by  the 
policy,  while  the  voyage  remains  le- 
gal :  But  if  (he  might,  upon  fuch  an 
fccadon,  put  into  a  friendly  port  ad- 
-}ipif!gto  her  port  of  deftioatioo^  «od 


inflieaid  of  doing  fo,  (he  fvlrback  for 
her  port  of  outfit,  audit  k>ft»  (he  will 
be  confidered  as  haviuK  sbandoned 
the  voyage  infured,  and  the  under- 
writers ^1  be  difdnrged.  Bhck- 
emhagcn  v.  The  London  Ajfartmce  Com* 

1 7  •  Leave  granted  in  a  policy  of  infur- 
ance  on  a  fi(hing  voyagt  to  fee  prints 
htto  forU  does  not  authorize  the  (hip 
to  remain  in  port  till  a  prize  receives 
nteetfary  repairs,  which  (he  couU  not 
ocherwife  have  had :  and  at  mofl  ex- 
tends to  ieeing  the  prize  moored 
fefely,  and  giving  the  neceffary  or- 
ders for  her  final  deftinatioii.  Jarrait 
V.  Ward,  263 

r8.  The  underwriters  on  a  policy  of  in- 
furance  are  not  difcharged  by  an  a^ 
on  the  part  of  the  afTured,  which  to 
<  oertam  degree  encreafes  the  rifc>  if 
It  does  not  amount  to  culpaUe  ne^- 
gence.  Therefore,  where  three  Span- 
i(h  prifooers  of  war  were  received  om. 
bosra  a  (hip,  and  allowed  the  free 
range  of  it,  who  might  have  been  rea- 
fonaUy  expeded  to  condufk  them- 
Icltes  peaceably  during  the  voyagre» 
but  who  joined  in  a  mutm  j,  and  af- 
fiiled  to  run  away  with  the  (hip,  the 
mderwritert  were  held  liable  fi>r  a 
left  fo  happening.    Tonhmn  v.  Imglup 

29.  If  the  captain  of  «  fhip  infured 
bums  her,  to. prevent  her  from  fal- 
ling into  the  hands  of  the  eneny,  this 
IS  a  lofs  hj^t  within  the  meaning  of 
the  policy.      Gordon  v.  Rimmgton^ 

30.  A  policy  on  goods  is  not  vitiated 
b]r  the  (hip  violating  tbe  convoy  a£t, 
without  the  privity  of  the  amired. 
Edwards  v.  FoottteT^  53a 

21.  If  an  infurancc  broker  requires  the 
underwriters  upon  a  policy,  to  fettle 
as  for  a  total  lofi,  and  to  give  direc- 
tions for  the  difpoiition  of  the  pro- 
perty infured,  this  does  not  amount  fo 
an  ab^ndonmcnU  Farmater  v.  Tod^ 
bunUr^  541 

23.  There 


581 


INDEX. 


21.  There  mufl  be  an  abandonment  of 

)  freiffht  where  the  goods  fpecifically 

exift>  although  the  fhip  is  incapable 

of  profccuting  the  voyage^  lb. 

23*  An  underwriter  wh69  upon  a  full 
difclofure  of  fadls,  has  ligoed  his  ini- 
tials to  an  adjuilment  on  the  policy 
'  *  without  paying  the  lofs,  is  not  pre* 
eluded  afterwardsyin  an  adlion  againft 
him*  from  taking  advantage  of  cir- 
cumflancesi  with  which  he  nad  been 
made  acquainted,  before  Signing  the 
adjufhnent.  Herbert  s^  Champions  T34 

24.  An  adjuftment  is  not  binding  on  an 
underwriter,  although  at  the  time  of 

-  iigning  it  he  had  the  means  of  ren- 
.  dering  himfelf  acquainted  with  the 

•  htfiory  of  the  voyage  and  the  manner 
of  the  lofsy  if  his  attention  was  not 

•  then  drawn  to  circumftances  he  after- 
\ik*ards  leamSf  by  which  the  under- 
writers were  diicharged^  Shepherd 
V.  ChewteTf  274 

25.  The  fencence  of  a  foreign  court  of 
admiralty  is  evidence  only  of  what  it 
pofitively  and  fpecifically  affirms  in 
the  adjudicative  part  of  it,-— not  of 

.  what  may  be  gathered  from  it  by 

•  way  of  inference.      Ftjher  v.  Ogle^ 

418 

26.  The  fentence  of  a  court  of  admi- 
ralty, fitting  under  a  conuniflion  from 
a  beliigereot  power^  in  a  neutral  coun- 
try, will  not  be  recognized  in  our 
courts ;  and  that  is  to  be  confidered 
a  neutral  country  for  this  purpofe,  in 
which  the  forms  of  an  independent 
neutral  government  are  preferved,  al- 

•  though  the  belligerent  may  have  fuch 
a  body  of  troops  liationed  there,  as  in 
reality  to  pofiefs  the  fovereign  autho- 
rity.    Donald/on  v.  Thompfon^     429 

27.  In  an  adlion  by  the  afTured  againii 
an  underwriter  for  a  return  of  premi- 
um, the  policy  is  conclufive  evidence 
of  the  receipt  of  the  premium  by  the 

-  defendant.  •  Dalxell  v.  Mairy     532 

28.  If  an  infurance  broker,  when  a  lofs 
h:q)peiis  upon* a  policy  which  he  has 
effected,   pays  the  aifured  the  full 


amount  of  the  money  fubfcribedy  he 
cannot  ref:over  back  any  part  of  it, 
upon  the  ground  that  before  the  lofs 
happened  one  of  the  underwriters  up- 
on the  policy  had  become  infolvent, 
and  that  he  was  not  aware  of  this 
fad  when,  he  paid  the  money.  Edgar 
v.  Bumfteadt  41 1 

29.  If  the  owner  of  a  (hip  infured  bears 
that  (he  is  captured,  and  thereupon 
gives  notice  of  abandonment  to  the 
underwriters,  the  abandonment  (lands 
good,  and  he  may  proceed  as. for  a 
a  total  IoOb,  if  (he  was  a&ually  once 
captured,  although  he  knows  of 
her  being  recaptured  before  a£^ion 
brought.      £ainbridge    v.    Neil/on^ 

237 

Reverfed  on  fpecial  cafe,  M.  T.  49 
G.  III.  564.  fi.  2. — 10  £aft,  329. 

INSURANCE  BROKER. 

See  Principal  and  Agent,   8^  9. 
Insurance,  28. 

INTEREST. 

1.  In  an  a£Uon  for  money  had  and  re- 
ceived, the  plaintiff  is  not  entitled  to 
intereft,  even  from  the  time  of  mak- 
ing a  demand  of  the  principal ;  un- 
lets, ifl,  he  give  in  evidence  an  e&- 
prefs  promife  to  pay  intereft  ;  or  2dly 
(hew  iomethinff  from  which  fuch  a 
promi(e  may  be  inferred;  or  3dly, 
prove  that  the  money  has  been  ufed 
by  the  defendant,  and  intereft  has 
been  made  of  it.  And  commefemUey 
the  only  other  inAance  in  which  in- 
tcrefl  is  recoverable,  is  upon  a  con- 
tra A  for  the  payment  oF money  on  a 
certain  day,  as  on  bills  of  exchange, 
promifTory  notes,  &c.  De  HaviU 
lands*  Bowerbanif  50 

2.  Although  money  has  been  obtained 
fraudulently,  intered  will  not  be  al- 
lowed upon  it  on  that  account,  in  an 
adion  ot  alTumpfit  to  recover  it  back. 
Croci/ord  v.  Winter ^  129 

3*  In  an  a&ioa  oa  a  policy  of  infurance, 

the 
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the  plaintiff  cannot  recover  intereft 
upon  the  fum  infiired.  Kingfion  v. 
M^IntnJh^  518 

4.  Interctt  given  on  the  balance  of  an 
account,  wliere  it  appeared  from  the 
{fccount  that  interell  had  been  allow- 
ed on  former  balances.  Nichol  v. 
Thompfoji,  52 «. 

INTIRETY  OF  CONTRACT, 
^rv' Pleading,  2.     Sale,  5. 

JUDGMENT. 

i5'^^  Foreign  Judgment,/!,  2.     Pre- 
sumption^ 2. 


K. 


KENSINGTON  PALACE. 

Procefs  cannot  be  lawfuUv  executed  in 
Keniington  Palace.   JVinter  v.  Miles, 

475/1. 

L. 

s 

LANDLORD  AND  TENANT. 
See  Waste,  i,  2. 

LIBEL. 
See  Slander. 

1 .  It  18  not  libellous  to  ridicule  a  lite- 
rary compofition  or  the  author  of  it, 
in  as  far  as  he  has  embodied  himfelf 
with  his  work  ;  and  if  he  is  not  fol- 
lowed into  domellic  life  for  the  pur- 
pofes  of  perfonal  flander,  he  cannot 
maintain  an  acti(m  for  any  damage  he 
may  fuffer  in  confequence  of  being 
thus  rendered  ridiculous.  Sir  John 
Carry  Knt.  v.  Hoodj  355  '^^ 

2.  So,  though  it  is  aTi  aggravated  mif- 
demeanor  to  pubH(h  an  inventive 
againil  judges  and  juries,  with  a  view 
to  bring  into  fufpicion  and  contempt 
the  admini(l|-ation  of  juiiice  in  tlie 
country,  ftill  it  is  lawful  with  can- 
4oiir  and  decency  to  dilcufi  the  me- 

4 


rits  of  the  verdi^  of  a  jury,  or  the 
decifions  of  a  judge.     Rex  v.  White f 

3.  In  an  adtion  for  a  libel  upon  the 
plaintiff  in  his  bufinefs  of'  a  book- 
leller,  accufuig  him  of  being  in  the 
habit  of  publiming  immoral  and  f9o!- 
ifh  books,  the  defendant,  under  the 
plea  of  not  guilty f*mzY  adduce  evi- 
dence, to  fhow  that  the  fuppofed  libel 
is  a  fair  llridlure  upon  the  general 
run  of  the  plaintiirs  publications. 
Ta^art  v.  l^ipper^  350 

4.  Although  it  is  lawful  for  an  author 
to  animadvert  upon  the  condudi  of  a 
bookfeller  in  publifhing  books  of  an 
improper  tendency,  it  is  a^ionable 
falfely  to  impute  to  him  the  publica- 
tion of  any  immoral  or  abfurd  literary 
produ^ion      li,  554 

5.  In  an  indictment  for  a  libel,  the  poll- 
mark  of  a  particular  place  within  the 
county  in  which  the  venue  is  laid, 
upon  a  letter  containing  the  libel,  is 
not  fuificient  evidence  of  a  publica- 
tion there  by  the  defendant.  Rex  v. 
IVatfony  215 

6.  If  a  libellous  letter  is  fent  by  the 
port,  addrefled  to  the  profecutor  at 
a  place  out  of  the  county,  in  which 
the  venue  is  laid  in  an  indiftment  for 
the  libel,  ftill  if  it  was  firll  received 
by  him  within  that  county,  this  is  a 
fuflicient  publication  by  the  defend- 
ant to  fupport  the  indictment.     lb. 

218 

LIEN. 

I .  If  a  man  gets  poflellion  of  a  thing 
by  mifreprefentation,  he  cannot  re- 
tain it,  as  having  a  lien  upon  it ;  al- 
though under  the  circumltances,  he 
might  have  done  fo,  had  he  come  by 
it  iJiirly.     Madden  v.  Kempjler^.    12 

2  Semhie.  That  if  A.  is  under  acceptance 
to  B.  he  may  retain  money  of  b.*s  in 
his  haiids  to  difcharge  It,  either  unt3 
the  bill  it  dehvered  up  to  him,  or  until 
h^receivcs  a  bondof  mdcmnity  agaiuft ' 
being  fucd  upon  it.  lb. 

2.  If 


sH 
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3.  If  one  having  a  lien  uoon  goodt, 
.  whai  they  are.  demanded  ot  hin^j 
claims  to  retain  ttiem  upon  a  differ- 
ait  grouildy  making  no  mention  of 
the  lieni  trover  may  be  mnntained 
ilgainft.  kiv9f  without  evidence  of  any 
tender  having  been  made  of  the 
■  amount  of  his  lien.  Poardman  v. 
Siilf  410  n. 


counts,  and  had  odhf  a  croft  demaid 
upon  him  for  a  different  caufe  from 
that  mentioned  in  the  affidavit  to 
hold  to  bail,  then  the  above-  aver- 
ment b  not  falfifiedy  as  in  that  cafe 
A-  did  not  owe  B.  10/.  and  B  bad 
no'  caufe  of  aAion  for  which  he 
could  fawfullT  hold  A.  to  bait 
JVetberden  v.  Emhden,  lb. 


I4MITATI0NS,  STATUTE  OF.     MALICIOUS  PROSECUTION. 


I ;  In  an  a^ion  againft  a  hufband  for 
goods  fupplied  to  his  wife,  for  her 
iccommodation  while  he  occafionally 
lifited  her,  a  letter  written  by  the 
wife  aclinowledeine  the  debt  within 
fix  years,  is  admiliible  evidence  to 
take  the  dafe  out  of  the  ilatute  of 
Emxtations.  Gregory  v.  Parker^  394. 

%,  If  the  captain  of  a  (hip  infured  bar- 
ratroufly  carries  her  out  of  the  courTe 
of  the  voyage,  procures  her  to  be 
condenmea  in  a  vice-admiralty  court, 
fdls.her,  and  delivers  her  up  to  the 

-  purchafer,  it  is  only  from  this  lad 
event  that  the  ftatute  of  limitations 
begins  to  run  as  between  the  afTured 
and  the  underwritter.  Hlbbert  v. 
Martin^  539. 

M. 

MALICIOUS  ARREST. 

I* •  If  in  an  a6lion  for  a  malicious  arreft, 
the  declaration  avers  that  B  the  de- 
fendant, had  no  caufe  of  action  againfl 
A.  the  plainti£F  to  the  amount  ot  10/. 
and  it  appean  that  A.  was  indebted 
to  him  aoove  that  fum,  although  not 
nearly  to  the  amount  fwom  to  m  the 
affidavit  to  hold  to  bail ;  the  a6lion 
cannot  be  fupported ;  as  A.  fhould 
have  declared  againft  B  for  malici- 
ouily  holding  him  to  bail  for  a  greater 
fum  than  was  really  due.  JVetberdcn 
V.  Embden,  295.  IVtlkinfon  v.  Matu- 
bevf  2J7 

2.  But  if  in  h&  B.  was  largely  »• 
4ebted  to  A.  on  a  bahmce  of  ac- 


I .  In  an  a6^ion  for  a  malicious  profe* 
cution,  the  plaintiff  muft  give  pofi- 
tivc  evidence  of  tbe  tuani  of  frobahle 
eauje^  although  the  defendam  drop- 
ped the  proiecution,  and  did  not 
appear  when  the  indidtmcnt  came  on 
to  be  tried.     Purcel  v*  M'Namara^ 

a*  So  the  nvant  of  probable  caufe  mull 
be  proved,  althoueh  the  bill  was 
thrown  out  by  tne  grand  jur}'. 
Syku  V.  D unbar t  202  n. 

3.  Or  although  there  be  evidence  of 
malice  in  the  profecutor.  Incledcn 
V.  Berry^  203  n. 

4.  Or  although  the  defendant,  aftA- 
binding  the  plaintiff  over  to  the  fef. 
fions,  dfd  not  appear  to  prefer  an 
indi^ment  againft  him.  IValVu  v. 
Alpine,  204 II. 

MASTER  AND  SERVANT. 

See  Stags  Coach. 

If  A.  while  employed  as  Riafter  of  a 
(hip,  of  which  B.  is  the  owner,  gives 
part  of  his  perfonal  ferviccs  to  C  for 
a  ftipulated  fum,  and  C.  pays  this 
into*  the  hands  of  B.,  an  a^on  to 
recover  it  cannot  be  fupported  againft 
B.  at  the  fuit  of  A.  Thampfon  v. 
Havelockf  527 

MONEY  HAD  AND  RE- 
CElVED. 

r.  If,  money  has  been  obtained  by 
meaiii  of  a  frauds   an  a^on   for 
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tnomy  bad  and  received  lies  to  tC'^ 
cover  it  back  {  to  which  it  it  no 
anfwer  that  the  defendant  is  really 
entitled  to  the  money,  if  liis  right  to 
it  depends  upon  a  queilion  not  of 
common  law jurifdiflion.  Crockford 
V.  Winter f  114 

2.  A.  as  the  agent  of  B.  the  owner  of  a 
landed  eftate,  enters  into  an  agree- 
ment for  the  fale  of  it  with  C,  who 
appears  to  act  on  his  own  account^ 
but  in  fa£t  is  the  agent  of  D.,  and 
A*  and  C.  bind  themfelves  in  a 
penalty  for  the  performance  of  the 
agreement,  whereupon  C.  pays  A. 
part  of  the  purchaie-money  as  a  de- 
polit.  Heitt  that  upon  a  breach  of 
the  conditions  of  fale  on  the  part  of 
the  vendor,  an  adiion  for  money  had 
and  received  lies  at  the  fuit  of  D. 
againft  B.  to  recover  back  the  de- 
ptiiit,  without  proof  of  the  money 
being  paid  over  by  A.  to  B.  Duhe 
of  Nor kf oik  V.  Worthy,  337 

3.  Where  the  plaintiff  I'ubfcribed  arti- 
cles of  agreement  under  feal,  between 
the  captain  of  a  (hip  and  the  mari- 
ners, whereby  in  confidoration  of 
their  fervine  faithfully  in  a  fifhing 
voyage  to  the  South  Seas  and  back 
again,  they  were  each  to  receive  a 
certain  ihare  of  the  nett  proceeds  of 
the  cargo  brought  home,  and  the 
defendaiit,  as  owner  of  the  (hip,  was 
appointed  agent  to  difpofe  of  the 
cargo  for  the  benefit  of  all  conct-ni- 
ed  ;  held  tliat  money  Lad  and  receivid 
would  not  lie  agaiuft  the  defendant 
to  recover  the  plaintiff*b  (hare  of  the 
nett  proceeds^  on  proof  that  the  de- 
fendant had  difpofed  of  the  cargo, 
and  that  the  price  of  it  had  come  to 
his  hands;  without  evidence  of  an  ac- 
knowledgment that  the  plaintiff  had 
done  his  duty  durin?  the  voyage,  and 
was  entitled  to  his  itipulatcd  (hare  of 
the    proceeds.      Evatu  v.  Bennett^ 

ZOO 

4.  A.  having  accepted  bills  of  exchange 
for  B.'s  accommodation;  B.  by  way 


of  collateral  fecurity,  lodges  ia  hii 
hands  a  bill  of  lading  of  certain  goods 
deliverable  to  C.  \^ho  had  no  loter- 
eft  in'  them.  A.  pifys  bis  accept* 
ances,  and  B*  being  indebted  to  him 
to  that  amount,  becomes  bankrupt. 
D*  gets  poffeflion  of  t^  goodsy  ^od 
(ells  tbem. — Held  that  A.  ini|^ht 
maintain  an  a^ion  for  money  had  and 
received  againft  D.  to  recover  th^ 
proceeds.  Favenev.  HMet^  554 
5.  In  an  a6lion  for  money  had  and  re- 
coived>  by  the  holder  of  a  biH  of  ex- 
change, againd  a  perfon  who  has 
received  a  fum  of  money  from  the 
acceptor  to  fatisfy  it,  any.  defence 
may  be  fet  up  which  would  be  avail- 
able, if  the  a^ion  had  been  brought 
agaiiill  the  acceptor  himfelf.  Mtd* 
Jbaw  V.  Jackfonf  37a 

N. 

NAVIGABLE  RIVER. 

1.  The  owner  of  a  veffel  funk  in  ^ 
navigable  river,  is  bound  to  place  s 
buoy  over  the  wreck,  and  it  is  |iot 
enough  to  (lation  a  watchman  near 
the  ipot  to  point  out  the  danger. 
Harmond  v,  Pearfou,  515 

2.  If  an  individual  has  a  fight  of  fi(hf 
ery  in  a  navigable  river,  it  is  fubjeA 
to  the  right  of  the  public  to  uie  the 
river  for  all  the  purpoles  of  aavijgs- 
tion.     Jinon,  .c\jn  %^ 

NEGLIGENCE. 
$ce  Stags  Coach. 

NEUTRALS* 
See  Alien  Enemy.     iNsvAANCt,  9. 

NONSUIT. 

1 .  The  plaintiff  may  be  nonfuited  hi 
an  iffue  out  of  chancer||r>  M  nh^  as 
in  other  cafes.     Bamei  r.  Heqdley^ 

164 

2.  In  Sciri  fuioi  thf  plaintiff  may  be 
nonfuited.     O^Mcaiey  y.  mi/on,  484 

j.  held 
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3.  Hel4i  that  aftrt*  a  plea  of  tender  the 
plaintiff  cannot  be  nonfuited.  Hard' 
ingv.Spicer^    .  Pi 

4.  Although  an  objefUon  appear  upon 
the  record,  and  might  be  taken  ad- 
vantage of  by  motion  in  arreft  of 
judgment  or  writ  of  error,  yet  if  it  be 
of  i^ch  a  luiturey  that  the  amon  clear- 
ly cannot  be  nuuntained^  the  judge  at 
NifiPr'mt  will  nonfuitthe  plaintiff. 
SadUr  v.  RMns^  256 

NOTICE  TO  PRODUCE. 
Se^  Evidence  26. 

ORDER,  JUDGE'S. 
See  PRACTICE)  6. 


PARTICULAR  OF  DEMAND. 

1.  Although  the  plaintiff,  after  de- 
livering a  particular  of  his  demand, 
cannot  at  the  trial  himfelf  give  evi- 

•  denceout  6f  it,  yet  if  the  detendant's 
evidence  (hews  that  there  were  other 
items,  which  he  might  have  included 
in  his  demand,  he  is  entitled  to  re- 
cover idl  that  appears  to  be  due  to 
him.  Hurff  v.Watk'uy  6» 

2.  If  the  plaintiff^s  particular  conveys 
the  requifite  information  to  the  de- 
fendant, however  inaccurately  it  be 

:  drawn  up,  it  is  fufficient.  Day  v. 
BasveTy  69  n, 

3.  In  an  a£UoD  for  money  had  and  re- 
ceived, at  the  fuit  of  a  purchafer 
againft  the  vendor  of  an  efface,  to  re- 
cover back  the  depoiit,  the  condi- 
tions of  fale  not  being  complied  with, 
the  defendant,by  a  judge's  order,  may 
obtain  a  particular  of  the  grounds  on 
which  the  plaintiff  feeks  to  recover 
back  the  depoftt ;  to  which  the  lat- 
ter will  be  confined  at  the  trial.  But 

.  if  tliere  has  been  no  particular ,  the 
plaintiff  may  entitle  himfelf  to  a  ver- 
dift  by  proving  an  iofraiUon  of  the 


conditions  of  fale,  ncvA*  before  men- 
tioned to  the  defendant.  Squire  v. 
Tod,  293 

PARTNERS, 
^^r  Bills  of  Exchange,  2,  3*30,31. 

1.  Where  one  of  two  partners,  witii 
the  intention^  of  cheating  the  other, 
goes  to  a  ihop  and  purchafes  articles 
luch  as  might  be  uled  in  the  partner- 
(hip  buiineu»  which  he  inffantly  coo- 
verts  to  his  own  feperate  ufe,  it  there 
was  no  coUufion  between  him  and  the 
feller,  this  is  to  be  confidered  a 
partneHhip  tranfad^ion,  and  the  in- 
nocent partner  is  liable  for  the  price 
of  the  goods,  without  proof  of  any 
previous  dealuigs  between  the  parties. 
Bondv.  Gib/on^  185 

2.  If  there  is  an  agrreement  between  A. 
the  fole  owner  of  a  lighter,  and  B.  a 
lighterman,  that  B.  (haU  work  the 
lighter,  and  that  the  octt  profits  made 
by  her  (hall  be  equally  divided  be- 
tween them,  A.  and  B.  are  partners 
in  this  concern,  aud  B.  as  well  as  A. 
is  liable  Jar  repairs  done  to  the 
lighter: — But  if  the  agreement  be- 
tween them  is,  that  B.  m  confidera- 
tion  of  working  the  lighter  (haU  have 
half  her  grofs  earnings^  this  docs  not 
conffitute  a  partnerfhip,  being  only 
a  mode  of  paying  B.  for  hii  labor. 
Dry  v.  BofweUf  3^9 

3.  If  A.  purchafe  bullocks  and  put 
them  to  depafture  on  B.'s  ground, 
it  being  agreed  that  the  profits  upon 
a  refale  above  the  prime  coil  fhoulJ 
be  equally  divided,  this  does  not  con- 
ftitute  a  partnerfhip  as  to  the  bul- 
locks, and  upon  a  refale,  A.  may 
maintain  an  action  for  the  price  of 
tliem  in    his  own    name,     iVl/b  v. 

Small,  33^**' 

4.  Where  there  was  a  ftipulation  be- 
tween A.  B.  and  C.  who  appeared 
to  tne  world  as  co-partners,  that  C. 

ihould 
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(hould  not  participate  in  the  profit 
and  lofs,  and  (hould  not  be  liable 
as  a  partner,  held  that  C.  was  not 
liable  as  fuch  to  thofe  who  had  notice 
of  this  ftipulation,  and  that  notice 
to  one  member  of  a  firm  was  notice 
to  the  whole  partnerfhip.  Alderfon 
V.  Pope^  404  «• 

PAYMENT  OF  MONEY  INTO 
COURT. 

1.  Proof  of  the  rule  to  pav  money 
into  court  will  entitle  the  plaintiff  to 
a  verdidl  with  nominal  damages, 
unlefs  the  defendant  prove  that  he 
lias  paid  the  coils  und/^r  the  rule  pur- 
fuant  to  the  mailer's  allocatur.  Horf- 
burgh  V.  Ormei  SS^  '^' 

2.  So  if  after  adlion  brought,  the  money 
fought  to  be  recovered  is  paid  with- 
out a  rule  of  court,  the  plaintiff  mud 
have  a  verdi6l .  •   Atkinfon  v.  Thornton ^ 

559  \ 

3 .  In  an  a6lion  on  a  valued  policy  of 

infurance, -the  payment  of  money  in- 
to court  upon  a  count  which  flates  a 
total  lofs  by  capture,  is  no  admiflion 
of  a  total  lofs,  and  the  plaintiff  is 
bound  to  prove  that  he  has  fuffered 
damage  from  the  capture  beyond  the 
amount  of  the  fum  paid  into  court. 
Rucksr  V.  Pal/grave y  557 

PENALTY. 

In  an  a£lion  on  an  agreement  to  ferve 
the  plaintiff  under  a  penalty,  the  jury 
cannot  exceed  the  penalty  in  dam- 
ages, and  within  it,  are  only  to  give 
the  plaintiff  a  compenfation  for  the 
lofs  he  proves  he  has  fuffered.  WiU 
learn  v.  AJhton^    *  78 

PERJURY. 
See  Variance,  6. 

PLEADING. 

I.  In  an  a^ion  for  a  libel,  iffeparate 
paflages  of  the  libel  are  to  be  fet 

out  m  odtf  count  of  the  declantioPi 


they  ought  to  be  deCcribed  as  fepa* 

.   rate  and   didin^l  from  each  other. 

Tabart  t.  Tipper ,  ^t% 

2.  By  an  agreement  between  the  plam- 
tifis  and  the  defendant,  the  defendant 
was  to  accept  of  the  aifignment  of 
thcf  leafe  of  a  farm  from  the  plaintiffs, 
and  to  take  the  fixtures  and  crtfps  at 
valuation.  He  was  afterwards  let 
into  poffellion  of  the  fixtures*  and  the 
crops  were  valued  to  him  ;  but  the 
leale  was  never  affigned.  Held  that 
indebitatut  affumpfii  would  not  lie 
for  the  price  of  the  fixtures  and 
crops,  and  that  the  plsintiiPs  only 
remedy  was  by  a  fpecial  a^ion  oa 
the  agreement.     N'ealr.  Fineu  471 

3.  In  trefjpafs  for  breaking  and  enter- 
ing a  (everal  fi  fhery,  if  the  plaintiff 
prefcribes  for  the  fole  and  exdufive 
right  of  fifhing  over  four  places  in 
a  navigable  river,  upon  -which  right 
iffue  is  joined,  the  prefcription '  muff 
be  proved  as  extenuve  as  it  is  laid  ; 
and  if  the  right  is  fhown  to  exiff 
over  three  of  thefe  places,  but  not 
the  fourth,  this  is  a  fatal  variance, 
notwithftanding  that  the  trefpaffes 
complained  of  were  committed  in  a 
part  of  the  river  where  the  fole  and 
exclufive  right  of  fifhery  prefcribed 
for  is  proved  to  exift.  Rogers  v.  Allen^ 

313 
declaration    that 


m    a 


.  Averment 
plaintiff  was  poffeffed  of  premiffcs 
for  the  remainder  of  a  certain  term  of 
years  then  unexpired  therein,  which 
he  agreed  to  alHgn  to  the  ddRsftdant, 
is  fupported  by  evidence  of  a  tenancy 
from  year  to  year.  Batting  v. 
Martin^  317 

POLICY. 
See  Insurancs.    Bakkrvpt,  9. 


POSTEA. 
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PRACTICE. 


I.  The  nifi  priut  record  may  be  amend- 
,t^»ifk  i^ourt  after  the  caufe  is  cabed 
^^  hj  a  rule  oiade  tn/iamUr  .withf the 
.^oafait  ^  both.paitiet.  JUfurffy  v. 
Marhmf  fj 

j^.  IJtn  pAf^  coming  .%p  aftepd  the 
(ijal  of  ^his  caufey  is  aorae^y  the 
IliMff^.l^^i^  pn^s  willjgnint  z.h4^ems 
fiq^  -to  4iKharge  him ;  and  ^wiil 
HPftiL  of  t)»e  trial  un^Jie  ^  mleafedt 
rHP^UH>llt. payment  prcoftsy  if  any 
.^e^PH^CMi  caa  be  (hewn  to.exift  be- 
jtwwi  ikt  oppi^fite  party  and. the 

;  ^m^^r  .who  arrefted  ,^im }  other- 
.wjfe^.oply  upon  pavment  of  cofts. 
.fyhmt^  ▼•  UmfferiiUy  229 

J.  ^KThere  ||ie  defendant  has  a  iet-off 
§lpiA%.  |he  plaintiff,  of  which  he 
mWi  i^ice  ^ader  the  ftatute^but 
vojif  pijL  i^pear  at  the  trial  to  offer 
.rndrace  m  it,  the  plaintiff  may 
.cither  tpke  a  verdid  for  the  whole 
iMm  )^  pipyes  to  be  due  to  him,  jTub- 
jjiA  to  be  Induced  to  the  fum  really 
due.xm  ja  |>i^ance  of  accounts^  if  the 
.^ffinidMl^  willj  afterwards  enter  into 
m  rub  not^to  fue  £pr  the  fet-off ;  or 
he  may.take.a  vcpdi^i  for  the  (inaller 
:&imf.with  a  fpecial  indorsement  on 
j^epoftea,  as  a  foundation  for  the 
court  to  order  a  flay  of  proceedings,  if 
another  a&ion  /hoold' be.  brought  for 
.the  amount  of  the  iet-^S.  IfMng  v . 
Ciathamt  252 

^  In  4  peqal  fidion,  where  there  has 

ibafu  a- Wdid  for  the  defendant,  the 

court  will,  apt  grant  a  new  trial,  ex- 

.^fpt  Jot  a  .ni^4^redion  of  the  Judge. 

Brooie,  q.  t.  v.  M'tddleton^  450 

5.  A  Judge  at  niji  prltu  will  not  try  a 
a  caufe  out -of  its  order,  for  the  pur- 
pofe  of  preventing  an  injunalon  in 
equity  afainff  -proceeding  to  -  trial. 
Goldfebmtdt  v.  Marryat^  559 

6.  In  policy,  caofes  a  Judge  at  cham- 
bers will  make  an  order  for  the  af- 
fured  to  produce  upon  affidavit  to 
|he  underwritersi  au  papers  in  the 


poflefl^oo  ofdie  fimoer  vtlatheto  tb^ 
matters  in  iflue.    H.  ^6i 

PJIEMIUMS  Of  INSURANCE. 

See  lusvEAMCfi,  sy* 

PREROGATIVE. 

• 

It  is  part  of  the  ancient  prerogative 
of  the  crown,  as  incident  to  t)ie 
duty  of  cuftoms,  to  appoint  officers 
to  gauge  all  fl;atumible  articles  im- 
ported  into  the 'kingdom,  whether 
for  iale  or  otherwile.  Major  of 
ijondon  v.  Longy  26 

PRESCRIPTION. 

S^i  FlSHBRTi  I.     Pleapivg,  3* 

PRESUMPTION. 

1.  To  raiie  the  prefumption  that  a 
bond  -  has  been  fatisfiea,  there  moft 
be  ,a  lapfe.  of  the  fuU  period  of  20 
years  from  its  becoming  forfeited; 
unlefs  there  be  ibme  additional  cirw 
cumflance,  as  an  intennediate  fettir* 
ments  of  accounts  between  the  par- 
ties.    Coi/eii  V.  BuM^  27 

2.  The  prcnimption  arifing  from  lapfe 
of  time,  of  a  judgment  being  fatisfied, 
is  not  nrbutted  bv  evidence  of  the 
defendant  having  been  in  extremely 
iembarrafled  circiunflances,  and  in 
the  opinion  of  thofe  who  knew  him, 
incapable  of  paying  the  debt  fecured 
by  the  judgment.  U^iHaumt  ▼.  Gor- 
gf*9  217 

3.  Where  there  las  been  no  fraud  da 
the  part  of  the  defendant,  the  pre- 
•fumption  of  bw  is  againift  the  de» 
mand  of  the  plaiati£  Clmmtuj  v. 
Pe%%ey^  % 

PRINglPAL  AND  AGENT. 
I.  An  agent  proved  to  have  authoiity 
to  figa  a  policy,  wiH  be  prefmne'd 

ta  have  authority  to  ad|ttft  It.  JLkh- 
ardfon  v.  jttfder^,  45  n. 

a.,Ji>Qo^J»  Jlfcn  to  »  i^jcentio 

oeliver 
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deliver  up  any  thing  of  wiiicii  he  had 
the  management,  'his  agency  refpvc^- 
ing  it  ceaies  us  foor.  us  he  ha.^  d-jl:- 
vercd  it  i:p  ;  and  if  he  afterwards 
Jays  out  money  tipon  it  fcr  the  be- 
nefit of  the  ownjr,  this  h  a  vohui- 
tary  pUymeiit.    Edmlfhn  v.  JVri^bt, 

88 

3.  If  an  agent  for  tho  fale  of  horfcs 
fells  to  A.,  in  one  lot  and  at  an  en- 
tire price,  a  horfc  belonging  to  B.  and 
another  belonging  to  C.,  warranting 
both  hoi4es  to  hQ-  found  ;  A.  caiinot 
maintain  affumpiii:  aguinll  B.  for  t!ie 
iiiiloundiiefs  of  the  horfe  which  be- 
longed to  the  latter,  dechu'ing  as 
upon  a  fale  of  one  horfe ;  hnce  the 
contract  concerning  the  two  horfes 
was  entire.     SyvionJs  v.  Carry    361 

4«  All  agent  employed  genei-ally  to 
do  any  atl,  is  aiitliorikd  to  do  it 
only  in  the  ufual  ivcij  cf  tujinrfs. 
Tiierefure  as  ilock  Is  f.Jd  uuictlly 
for  n^adv  monev  onlv,  a  broker  ein*- 
ployed  to  fell  ilock  v.':'::not  fell  it 
upoii  cridit,  witlioul  a  Ipecial  au- 
thority, although  a/tirg  hnJ  jiJe, 
and  with  a  view  to  tf»e  benefit  of 
his    pnncipaK      ll^'tlijhlre    v.    Sunsy 

c.  If  tho  owner  of  goods  allows  the 
l)roker  throujjh  whom  he  fells  them, 
to  fell  them  as  a  prir.*.*ipaU  the  pur- 
chafer  of  goods  fo  fold  is  difcharged 
by  payment  to  the  broker  in  any 
way  which  would  have  been  lufii- 
cient,  had  he  been  the  real  owner. 
Crates  V.  Leivi^i  444 

6.  If  goods  ai-e  bought  by  a  broker, 
who  doe  •  not  mcntioh  his  principal 
until  he  himfelf  has  become  iniol- 
Nenl,  the  principal  cannot  fet  off 
the  price  of  tlie  g(H)ds  againii  a  debt 
due  to  him  from  the  broker,  but  is 
flill  liable  to  the  vtr.dor.  li'ar'mgv. 
Favenck<t  85 

7.  If  goods  arc  bought  by  a  broker, 
the  principal  is  bable  to  the  vendor, 
if  called  upon  when  payment  be- 
comes due  ;  although  bt*  hns  pnrvir 
•    Vol.  I. 


oufly  paid  the  price  of  t?ic  goods  to 
the  broker,  y. —  Si  cits ^  if  the  day 
of  payment  is  allowed  to  pafs  by, 
whlthout  any  di*rnand  being  made 
upon  the  principal.  Kymtr  v.  Su^ 
*Wi'rcrcppf  109.  180  Cf 

8.  If  a  merchant  orders  an  infurance 
brisker  to  efft  dh  a  policy  of  infurancc 
for  him  on  a  citrrjo  of  corn,  without 
giving  any  dire^ions  as  to  thofo 
v.'ith  whom  the  policy  is  to  be  ef- 

-  feezed,  and  the  infurance  broker 
efFecls  the  policy  with  one  of  the 
chartered  companies,  by  whofe  po* 
licies  corn  \\  warranted ^gain ft  par^ 
tial  lofles,  alihoiigfi  the  fli.ip  be 
ftranded  ; — upon  a  Targe  partial  lof* 
happening  upon  this  cargo  after  a 
flrr.nding  of  the  fhip,  the  merchant 
cannot  maintain  an  a6lion  againil  the 
infurarce  broker  for  not  effeding 
the  policy  with  private  underwriters, 
who,  by  the  common  fonp  of  a  po- 
licy of  infurance,  would  have  been 
liable  for  this  partial  lofs.  Comber 
V.  Anderfufit  523 

9.  Although  an  infurance  broker  is 
bound  to  obey  the  politive  direcli(  ns 
of  the  aflured  to  abandon,  yet  if  it 
is  referred  to  his  difcretjon,  whethe- 
to  abandon  or  not,  and  he  st^idon4 

JiJe,  !»e  is  not  hable  to  an  aftion  for 
neglecting  to  abandon.     Ih,        525 

PRINTS, 
See  Copyright. 

PROMISSORY  NOTES. 

SecBiLts  OF  Exchange  and  Pro- 
missory Notes. 

PUBLIC  COMPANIflS. 
See  Bubble  Act. 

Q 

QUANTUM  MERUIT. 
See  Action,  2. 

R  c  WI.w 
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Where  the  plaintiff  declares  on  a  quan- 
tum meruit  for  work  and  labour  done 
and  materials  found,  the  defendant 
may  •reduce  the  damages  by  (hew- 
ing that  the  work  was  improperly 
done ;  and  may  entitle  himlelf  to  a 
verdi£l  by  (hewing  that  it  was  wholly 
inadequate  to  anfwer  the  purpo(e 
for  which  it  was  undertaken  to  be 
performed^  Farnfworth  ▼.  Garrard^ 

38 
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RECEIPT, 
jjrr  SrA'MFSy  I,  a.     Insurance,  27. 

1.  A  judge  at  mfi  prlus  has  no  equi- 
table jurifdi£Uon,  and  can  only  look 
to  the  ftriA  legal  rights  of  the  parties 
upon  the  record.  Therefore,  if  in 
an  a6lion  for  gocds  fold,  the  defen- 
dant proves  a  receipt  in  full  figned 
by  the  plaintiff,  evidence  cannot  be 
admitted  by  way  of  anfwer  to  this 
defence,  that  the  plaintiff  had  af- 
figned  all  his  effeds  for  the  benefit  of 
his  creditors  ;  th^t  the  adlion .  was 
brought  by  his  truflees  in  his  name ; 
that  no  money  pafFed  when  the  re- 
ceipt \va^  given  ;  and  that  the  plain- 
tiff on  the  record,  and  the  defendant 
had  colluded  together  to  defeat  the 
a£tion ; — although,  upon  an  apph- 
cation  to  the  court  iu  bancoj  it  might 
have  interpofed  to  prevent  the  de- 
fendant from  availing  himfelf  of  a 
receipt  optained  under  fuch  circum- 
ftances.     jilner  v.  Georje,  392 

2.  Where  a  receipt  in  full  has  been 
obtained  by  fraud  or  .  mifix»prefen- 
tation,  it  will  be  confidcredas  a  nul- 
lity.    Ben/on  v.  Bennett^  394  n, 

RELEASE. 

I.  A  general  releafe  in  the  common 
from  difcharcjes  the  rclelTee  of  all 
aif^ions  in  re^e^  of  any  tluiig  tliat 
k?-$  happened  before  tlic  date  of  the 
I'eleafe,  although  the  caufe  of  action 
wai  not  then  complete.     Therefore 


in  an  a^on  by  the  pay^  againft  the 
drawer  of  a  bill  of  exchange,  fuch  a 
releafe  to  the  acceptor,  who  had  be- 
come bankrupt  and  obtained  his  cer- 
tificate, renders  him  a  competent 
witnefs  for  the  defendant.  Scott  v. 
Liffordy  249 

a .  If  an  interell^  witnefii  is  to  be  ren- 
dered competent  by  a  releafe,  the  re- 
leafe muft  either  be  produced  in  court, 
or  evidence  muft  be  given  of  its  be- 
ing defbx)yed«     Corking  v.  Jarrard^ 
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SALE. 

1 .  In  the  fale  of  goods  by  fample,  if 
the  bulk  does  not  accord  with  the 
fample,  the  purchafer  is  not  bound 
to  accept  or  pay  for  the  jroods,  on 
any  terms;  although  no  mud  was 
intended  on  the  part  of  the  vendor, 
and  although  the  cuftom  may  have 
been  that,  under  fuch  cixxrumitances, 
the  bargain  (hall  ftand  good,  upon  an 
allowance  being  made  for  the  infe- 
riority.    Hihhert  v.  Shee^  1 1 5 

2.  As  loon  as  the  purchafer  of  goods 
difcovers  that  they  do  not  aiifwer 
the  order  given  for  them,  he  ought 
to  return  them  to  the  vendor,  or 
fend  him  notice  to  take  them  back ; 

.  and  if  he  does  neither,  he  cannot 
afterwards  maintain*  an  a6lion  on  the 
ground  of  the  article  being  quite 
unfit  for  the  purpofes  for  which  h« 
ordered  it.     FlSLer  v.  Saniuda^    193 

3.  If  goods  are  (old,  to  be  paid  for  in 
30  days,  and  if  not  carried  away  at  the 
end  of  that  time,  warehoufe  rent  10 
be  paid  for  them, — the  property  in 
the  goods  vo/ls  abfolutely  in  the  pur- 
chafer, and  th«y  remain  at  Iiis  ri/k, 
from  the  momei:t  of  the  fale.  Phtl- 
limore  v,  Barry ^  nj 

4  If  it  is  provided  by  conditioni  of 
fale,  that  any  ctror  or  mif-ftateraeot 
ia  the  partkular  frail  oot  titi^ta  the 

iak, 
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fa]c>  but  that  an  allowaDce  (haH  be 
Tnade  for  it  in  the  purchafe  money, 
this  will  be  extended  o:Jy  to  any 
error  or  mif-ftatemcnt  inferted 
through  ignorance  or  inadvertency, 
and  the  fak  will  dill  be  vitiated  by 
a  mif-flatement  introduced  with  a 
view  to  raife  the  apparent  value  of 
the  premifes.  Duke  of  Norfolk  v. 
Worthy^  340 

5.  If  a  pcrfon  orders  feveral  articles 
from  a  tradefman,  at  the  fame  time, 
though  at  dillinft  prices,  he  may 
confider  the  whole  as  forming  one 
order,  and  he  will  not  be  obliged  to 
accept  or  pay  for  any  particular  ar- 
ticle, unlels  all  the  rell  are  furniihed 
according  to  the  terms  agreed  on ; 
i)ut  if  he  accept  of  any  one  article, 
he  is  precluded  from  faying  that  the 
order  was  entire,  and  he  will  be 
obliged  tp  accept  and  pay  for  fo 
r.iany  as  arc  indiWdually  furnished 
according  to  the  conrradl.  Cham- 
f'ton  v.  Shorty  cj 

SEAWORTHINESS. 
Sec  Insurance,  13. 

SET  OFF. 

I"*'^  Practice,  3.     Principal 
ANp  Agent..  6. 

SHERIFF. 
See  Evidence,  23,  24,  28.      ^ 

SHIP, 

%  In  cafe  of  capture  and  recapture, 
the  ihate,  in  the  nbfcnce  of  the  cap- 
tain,  has  a  right  to  hypothecate  the 
fliip  for  the  purpofe  of  paying  the 
falvage  to  the  recap  lors.  Par  meter 
V.  Todhunter^  541 

SLANDER. 

See  Libel. 
/.  A  letter   written  confidentially  to 
pcrfoi^  who  employ-ed  A.  ^^  their 


fohcitor,  conveying  charges  injuriout 
,to  his  profcffional  charadler  in  the 
management  of  certain  concerns  which 
they  had  intruded  to  him^  and  in 
which  B.,  the  ^witer  of  the  letter 
was  likewife  interefted,  cannot  be 
confidered  a  libel,  and  made  the  fub« 
je6l  of  an  a^lion  for  damagds.  M^ 
Douvall  v.  ClarUl^e^  .267 

2  In  like  manner  veii^al  communica- 
tions, when  oonlidcntial,  are  not  ac- 
tionable. TIkis,  if  a  is  furety  for 
B.  to  C,  A.  if  adding  bondjidey  may 
lawful! V  Hate  to  C.  in  an  nnreferved 
manner,  his  opinion  of  B.'s  condodl 
and  charadler,  w^Katever  the  <:hargei 
may  be  which  he  thus  imputes  to 
him.     D unman  v.  Bigg,  260  ff. 

3.  U  words  f  rim d  ffjcie  imputing  felo- 
ny, have  been  ufed  in  a  different 
fenfe,  they  are  not  a^ionakle*  Thomf' 
fon  V.  Bernard,  48 

SPECIAL  DAMAGE- 
See  Costs. 

In  an  a£lion  for  falfe  imprifonraent  on 
board  a  (hip,  the  plaintiff  cannot  re- 
cover as  fpccial  damage,  the  expence 
he  incurred  in  leavinjj  the  fMp,  an4 
taking  his  pafTage  on  board  another, 
.  junlefa  the  injury  continued  to  the 
moment  of  his  tranfshipmcnt.  Boyee 
V.  Bayljfe,  5^ 

STAGE  COACH. 

1.  The  proprietor  of  a  flage  coach  is 
anfvvLTiible  ftr  the  negligence  of  the 
driver,  from  the  ufual  place  of  takirg 
up  paflen^ers,  jiot  only  till  the  coach 
arrives  at  its  place  of  deftination,  but 
till  the  pafTengers  are  there  fafely  fet 
down.     Dudley  v.  Smithy  16 j 

2.  The  driver  of^a  flage  coach,  before 
pafHng  through  any  place  that  is 
dangerous,  is  bound  to  inform  the 
paflengers  of  the  full  extent  of  the 
danger  ;  and  if  he  proceeds  without 
giving  them  this  information,  the 
j)roprietor  is  liable  for  any  injury  they 


592 


I    N*  t)    fi    X. 


r.;a\  thereby  fiiffor,  wliicli  they  might 
have  efcapcd  by  alighting.  j6^ 

0 

STAMPS. 

Sn    BiLtS    OF     KxCHAXGK,    lO,    11, 

\Z      Insurance,  7. 

I,  If  a  receipt  for  money  and  an  n^fr ce- 
ment are  written  on  the  fame  piece  of 
})apcr,  lliift  is  receivable  in  evidence 
as  a  rtccipt,  if  it  lias  a  receipt  flamp, 
without  an  agreement  llamp.  Grey 
t.  Smthi  3S7 

2  A  written  paper  containing  a  bare 
sicknowlcdgment  of  a  debt,  is  good 
evidence  under  the  money  covmts, 
Tvithout  a  fiamp.     IJrad  v.  Ij'racl^ 

.499 
3.  If  there  are  two  parts  of  a  written 

agreement,  botli  executed  at  the  fame 

time,  but  the  one  (lamped  and  the 

other  unftamped,  the  unilamped  part 

w  receivable  as  fecondary  evidence  of 

;lie  contents  of  the  hamped  part. 

iValUr  V.  Honfall,  50 1 

STATUTES. 

£'lIZAB£T». 

/;.  c.  7.  152 

Jac   I. 
t.  c.  15.  (Bankrupt)  271^  2-]<) 

21.  c.  16.  39+ 

Car.  II. 
29!  c.  3.  }  3.  {Statute  of  Frauds)' 

318 

§  4.  242 

§  17.  333.  335  «.  514 

Anns. 

J2.  c.  16.  (Ufury)       149.  157.  445, 

Gkq.  I. 
3.  c.  II.  (Gamekeeper)  457 

^.  c.  18.  (Bubble  a6\)-     547.  549/?. 

Geo.  JI. 
5.  c.  50.  (Bankrujpt)  30.  487 

%.  c.  13.  (Copy-riLrht)  94 

XO,  c,  24.  (Fche  Pretences)  212 

"^  Geo.  III. 

12.  c.  79.  /Pancras  Paving  A£t)      9 
»7-  c-  57-  (Copy-right)  94 

J|«  c.  58^  (Stamps)  502 


28.  c.  56.  (Policies  of  Infufance)  538 
H-  ^'  73'  (Catholic  Oaths)  2ii? 

59.  ^'  58-  (Porter's  Aft)  21Z 

43.  c.  57.  (Convoy  Aft)  532 

45;.  c.  89.  (Forgery)  324 

.16.  e.  i;^5.  (Sir  Samuel  RomiDy's 

Acl)  490.  492  «. 

47.  c.  (Militia)'  40J 

STOPPING  IN  TRANSITU. 
See  Bill  of  Lading. 

1.  If  A.  fells  goods  to  B.  and  accord- 
ing to  B.'s  direftious  fends  them  tr> 
C.  a  whai  finger,  to  be  ty  him  for- 
warded to  B. ;  while  they  are  in  C.'r 
liauds  they  may  be  ftopped  in  ttan- 

f.iu  by  A.     Smith  v.  Gofs,  282 

2.  "^I'lic  right  of  a  confignor  to  flop 
gucds  in  trafifitu  is  not  direfted  by 
tlie  goods,  while  in  their  tranlit,  be- 
ing  attached  by  proccfs  out  of  the 
court  of  the  Mayor  of  London  at  the 
fuit  of  a  Gn.!itorof  the  confignee,  Ih» 

3 .  Although  goods  are  (lopped  in  tran* 
fttu^  tire  vendor,  after  the  credit  has 
expired,  may  recover  for  them,  under 
a  count  fur  goods  bargained  and  fold, 
if  he  was  ready  to  deliver  them  on 
the  price  being  paid.  Kymer  v.  ^«f- 
<uercroppj  IC9.   l8oc* 

4.  If  after  goods  are  fold,  vhey  remain 
in  the  warchoufe  of  the  vendor,  and 
he  receives  warehoufc  rent  A^r  them, 

^this  amounts  to  a  delivery  of  the 
goods  to  the  purcharfer,  fo  a»  to  put 
an  end  to  the  vendor's  right  of  flop- 
ping them  in  tran/iiu.  Hurry  v. 
M angles  y  452 

SUBPOENA  DUCES  TECUM. 

1.  Although  a  paper  may  be  in  the 
legal  cuftody  of  A  ,  if  it  is  in  the  ac- 
tual pofTeflion  of  B.,  he  is  bound  to 
produce  it,  imder  a  fahpeena  dices 
tecum.     Amey  v.  Long^       14.  \%oa* 

2.  It  is  no  objeftion  to  an  aft  ion  for  not 
producing  a  paper  under  ^fuhptena 
iiif res  tecum fiiiAt  the  defendant  being 
called  as  witaefsj  luid  fworo  at  the  for- 

met 
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mer  trial,  that  he  had  it  not  in  his  pof- 
ff  flioD,  and  knew  nothing  of  it.  Ilf.  1 6 

TENANTS  IN  COMMON. 
See  Ejectment. 

TENDER. 

1.  If  to  a  plea  of  tender  the  plaintiff 
replies  a  fubfeqtient  dtmatid  and  refu- 

faly  it  is  incumbent  on  him  to  prove, 
that  after  the  tender  admitted  m  the 
pleadings,  he  demanded  of  the  defen- 
dant the  exad  fum  fpecitied  as  hav- 
-  ing  been  before  tendered  and  refufed. 
Sbyhey  v.  Hide ^  l8l 

2.  A  tender  of  money  to  an  agent  au- 
thorized to  receive  payment,  is  a 
good  tender  to  the  creditor  himfelf. 
Goodlandv.  BlenvUh,  477 

3.  The  demand  of  a  debt,  to  do  away 
the  effeft  of  a  tender,  mull  be  by 
fome  one  authorized  to  give  the 
debtor  a  difchargc.     Coks  v.  Bell^ 

478  « 
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TITHE, 
fettiner  out  the  tithe  of  hay,  the 
occupier  of  the  foil  is  bound  at  com- 
mon law  to /r^/^  the  grafs,  (or  throw 
it  abroad  fn^m  the  fwatlie  and  ga- 
ther it  together  again),  and  then  to 
make  it  into  cocks  ;  after  which,  the 
tithe  is  to  be  fet  out,  and  the  parfon 
mufl  make  it  into  peife«El  hay.  New- 
man V.  Morgan f  305 

TRESPASS. 

1 .  If  A. dates  pofitively  to  th?  command- 
er of  a  prcls-^apij,  that  B.  is  liable  to 
the  imprefs  lervice,  wlio  in  truth  is 
not  fo,  and  B.  in  ccnfequence  of  this 
infonnation,  is  imprelfed,  A  is  liable 
to  an  a^ion  of  trtfpafs  and  falfe  im- 
prifonment  at  the  fuit  of  B.      F/ezu- 

Jler  V.  Roylej  187 

2.  If  while  A.  is  unlawfully  imprifoned 
by  B.,C.  commits  an  affault  upon  him, 
C.  is  guilty  of  the  falfe  impnfon- 
ment  as  well  as  B.,  and  if  A.  fues 


both  fcparately,  the  pendency  of 'one 
fuit  may  be  pleaded  m  abatement  of 
the  other.  Boyce  v.  Douglas^  60 
3.  If  the  owner  of  a  (hip,  bein^  him{fi[f 
on  board,  and  (landing  at  the  helm 
unintentionally  runs  her  againft  an* 
other  (hip,  from  unflciUui  manage- 
ment,— the  remedy  is  trefpafs  and  not 
cafe^.     Covell  v.  Laming^  497 

TROVER. 
See  Evidence,  17.     Lien,  3. 

I .  If  A.  fends  goods  by  B.  a  common 
carrier,  to  be  delivered  to  C,  proof 
that  B.  afierted  he  had  delivered 
the  goods  to  C,  whereas  in  truth  C. 
had  never  received  them,  is  not  fuf- 
ficient  evidence  of  converiion  to  fup- 
port  trover  againft  B.  Atterfol  v. 
Bnar.t^  409 

t.  In  trover  for  bank  notes,  to  prove 
that  they  belonged  to  the  plamtiff, 
the  evidence  was,  that  they  had  been 
'  delivered  out  by  a  banker's  clerk  (to 
what  perfon  he  could  not  tell)  in 
payment  of  a  cheque  which  was  pay- 
able to  the  plaintiff  or  bearer.  This 
held  to  be  prima  facie  evidence  of 
property.     Greenjireei  v.  Carr^    551 

3.  In  trover  for  a  deed,  the  evidence  of 
converfion  was,  that  when  the  deed 
was  demanded  from  the  defendant, 
he  faid,  he  would  not  deliver  it  up, 
but  that  it  v.as  then  in  the  bands  of 
his  attorney,  who  had  a  lien  upon  it. 
This  held  infufEcient.  Smith  v. 
7'oungf  439 

TWO-PENNY  POST. 
Ste  Bills  OF  ExchangEi  24. 

V. 

VARIANCE. 

See  Bills  of  Exchange,  29. 
Pleading,  3. 

I.  In  covenant  on  a  leafe,  a  mtflake  in 
the  name  of  the  perfoo  ftated  in  the 
demife  as  late  tenant  ^f  the  prcmijesy 

is 


\ 
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is  a  fatal  Tariance.       Botudiich  v. 

'  Matvieyf  195 

3.  It  is  not  a  fetal  variance  from  a  re- 

cordy  to  omit  the  defcriftlon  of  a  pcr- 

fon  named  in  it,  unlets  fome  ambi- 

fuity  is  thereby  produced.     Amey  v. 

3.  In  convenant,  if  after  a  plea  of  non 
eft  fadum,  the  defendant  at  the  trial 
admits  the  due  execution  ofthefpectalty 
mentioned  In  the  declaration^  he  may 
ftill  take  advantage  of  a  variance. 
Goldie  V.  Shuttleworthy  70 

4.  In  an  adtion  foe  falfe  imprifonnieat, 
the  declaration  averred  that  plaintiff 

■  was  aconftableof  a  particular  parifh, 
and  in  the  due  execution  of  his  faid 
office  as  fuch  conftable ;  but  it  ap- 
peared that  though  a  conftable  in- 
habiting and  ading  in  this  parifh,  he 
was  ele6led  by  the  Icet  jury,  and 
fwom  in  to  ferve  for  a  whole  liberty, 
of  which  the  parifli  formed  a  part ; 

-  hM  to  be  a  fatal  variance.  Goodes 
V.  Wheatly^  231 

5.  An  indidiment  for  obtaining  money 
by  falfe  pretences  ftated,  that  the 
defendant  pretended  he  had  paid  a 
fum  of  money  into  the  Bank  of  Eng" 
land.  It  appeared  that  he  faid 
generally,  the  money  had  been  paid 
into  the  Bank  of  England.  Held  to 
be  a  ^atal  variance.     Rex  v.  Plef 

totvp  494 

6.  An  indi6lment  for  perjury  in  a  writ- 
ten depofition  before  a  magiftrate,  in 
which  a  word  neceffary  to  the  fenfe 
had  been  omitted,  in  fetting  out  the 
fuhflance  and  effeS  of  the  depofition, 
fupplied  a  word  according  with  the 
fenle,  as  if  it  had  actually  llood  in  the 
depofition.  Held  to  be  a  fatal  vari- 
ance. The  depofition  fhould  have 
been  literally  fet  out,  and  the  mean- 
ing explained  by  an  innuendo.  Rex  v. 
Taylor^  404 

7.  An  averment  in  an  information  for 
contemptuous  behaviour  to  a  court, 
that  the  court  conftfts  of  A.  B.  and 
C.  16  made  out  by  a  bye-law^  ena6t« 


ing,  that  A.  B.  and  C.  are  fuflicimt 
to  hold  the  court,  although  others 
may  be  prefent  and  adl  as  members 
of  It.     Rex  y ,  Campbell^  91 

8.  In  an  adlion  for  a  nuifance  to  a  dwel- 
ling-houl'e  the  declaration  ftated,  that 
at  the  time  of  committing  the  griev» 
•  ance  plaintiff  was  feift  d  in  fee  of  the 
dwell ing-houfe,  and  that  it  was  then 
in  the  pojfe/jion  and  occupation  of  a  cer- 
tain  tetumt  or  certain  tenants  thereof  un- 
der plaintiff.  It  appeared  that  plain- 
tiff was  feifed  in  fee  for  the  ufe  of  the 
inhabitants  of  a  particular  parifh, 
and  that  the  houfe  was  occupied  by 
the  parifh  paupers  and  a  pcrfon  ap- 
pointed by  the  parifh  officers  to  taKc 
charge  ot  them.  Held  that  neither 
the  poor,  nor  the  maftcr  of  the  work- 
houle,  could  be  confjdered  as  tenav.tt 
to  the  plaintiff,  and  that  this  was  a 
fatal  variance  between  the  declaration 
and  the  evidence.     Martin  v.  Coble^ 
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VENDOR  AND  PURCHASER. 

^^r  Money  had  and  Received,  2. 

Sale. 

USAGE. 
See  Insurance,  3,  4,  5. 

USE  AND  OCCUPATION. 
See  Corporation. 

USURY. 

I.  Although  a  bill  of  exchange, /r/'/n*^ 
faciey  appears  to  be  ufurious,  if 
this  is  fhewn  to  have  arifen  from 
the  miftake  of  an  agent  employ- 
ed in  the  framing  of  the  bill,  (or, 
comme  femhle^  even  by  his  deliberate 
aft,  the  principals  being  ignorant  of 
the  intended  ufury)  it  is  not  with- 
in 12  Ann.  c.  16  ,  and  the  holder 
may  recover  what  is  bond  Jide  due 
upon  it.  *  Glasfurd  v.  Luwtg,      149 

d  Whether 
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2.  (}.  Whether,  if  money  is  lent  at  ufuri- 
'     gus  interell,  a  fubfcqucnt  cuntra£t  to 

r^pay  the  principal  with  legal  interefl 
be  void  under  12  Ann.  c.  i6.  §»  i. 
Barms  v.  Headley^  157.  lio  d. 

Wright  V.  Whtehr^  165  n. 

3.  If  a  bill  of  exchange  is  drawn  upon 
an  agreement  between  one  of  the  ori- 
ginal parties  to  it  and  a  perfon  not  a 
party  to  it,  that  the  latter  fliall  get 
It  dii'counted  by  another  perfon  like- 
wife  not  a  party  to  the  bill,  upon 
ufurious  terms,  and  it  is  fo  difcounted 
accordingly,  the  bill  is  void  for  the 
ufury,  in  the  hand^j  of  an  innocent 
indorfee.   Toung  v.  IVr'tgbtj  141 

4.  A  perfon  accommodating  another  by 
accepting  a  bill,  cimot,llke  a  country 
banker  difcounting  a  bill,  take  any 
thing  above  5/.  per  cent,  interell,  by 
way  of  commifiion,  without  com- 
mitting ufury.     Kent  V.  LoivcTi,  178 

5-     Where  money  is  lent  by  a  cheque 
upon  a  banker,   witliout  a  previous 
agreement    to   confidcr   the   cheque 
as  cafh,  there  is  no  loan  or  forbear- 
ance within  the  ftatute  of  ufur)',  till 
cafh    is   actually    received   for   the 
cheque.       Therefore,,  in    debt    on 
12  Ann.  ft.  2.  c.  16.  where  the  de- 
claration ftatcd,  that  the  defendant 
forbore  a  fum  of  money  from  the 
20th  of  Aprils  ard  it  appeared,  that 
hdviiig  previoufly  received  at  his  re- 
fi'.lcnce  in  the  country  a  bill  to  be 
(i^i'O-  "itod  \(ir  a  houfe  in  L«ondon,  he, 
oii  t'lt^  2o//'j  waA  C'if  a  ktter  for  them 
bv  viic  po'l,  iii':;  !»::;:  cafh  notes  or 
cher.ut'  on  Loiitl'M*  bankers  for  the 
'inn  IT,  qiicfli'.n,  viiicU  did  not  reach 
Lt)nouu  lil]  t!.'*  2\j:, — this  was  held 
to  1)L-  a  fit-'il  \A\::\i'-:,     Brooke  q*  t. 
V.  MJdLtju^  445 

W 

WARRANTY. 

ic'.  }Vi>CilAL  AND  y\G£NT,  3, 

WASTE, 
r .  It  k  wafle  for  an  outgoing  tenant  of 


garden  ground  to  plough  up  flraw- 
berr)'  beds  in  full  beanng»  although 
when  he  entered  he  paid  for  them  on 
a  valuation  to  the  perfon  who  occu- 
pied the  premifes  before  him,  and  al- 
though it  may  have  been  ufual  for 
ftrawberry  beds  to  be  appraifed  and 
paid  for  as  between  outgomg  and  in- 
coming tenants.  JVaiberelh.  Howellsf 

227 
2.  An  adlion  on  the  cafe  in  the  nature 
of  walle  lies  at  the  fuit  of  a  landlord 
againil  his  tenant  for  a^s  done  by 
the  latter  while  holdine  over  after 
the  expiration  of  a  notice  to  quit. 
Burchell  v    Hornjhy^  j^d 

WATERCOURSE. 

After  twenty  years  Uninterrupted  enjoy- 
ment of  a  fpring  of  water,  an  abfolutt 
right  to  it  is  gained  by  the  occupier* 
of  the  clofe  in  which  it  ifiues  above 
ground,  and  the  o^^er  of  an  adjoin- 
ing clofe  cannot  lawfully  cut  a  drain, 
whereby  the  fupply  of  water  to  the 
fpring  is  diminifhed.  Balfton  v. 
Ben/led,  463 

wa(ver. 

It  is  not  an  entire  waiver  of  a  condition 
to  be  paid  for  goods  on  delivery^  that 
the  vendor  allowed  the  purchafer  ta 
carry  away  part  of  the  goods  with- 
out being  paid  for  them.  Payne  v. 
Shadboltf  A  in 

WITNESS. 

1.  An  honorary  obligation,  which  will 
be  affected  by  the  event  of  the  caufe, 
is  not  an  objeftion  to  the  competency 
of  a  witnefs.  Pedderfon  v.  Stcffles,  144 

2.  In  an  aftion  for  running  againft 
plaintiff's  cart  with  a  dray,  the  fer- 
vant  who  was  driving  the  cart  when 
the  accident  happened  is  not  a  com- 
petent witnefs  for  the  plaintiff  with- 
out  a   relcafe.     Miller  v.   Falconer^ 

251 

3.  In  an  aft  ion  for  a  deceitful  reprefen- 

tation  of  the  credit  of  a  third  perfon, 

that 
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that  perfonis  a  competent  witnefs 
for    tne    plaintiff.       Ricbardfon    v. 

Smkh^  277 

4.  In  an  a^lion  at  the  fuit  of  a  tenant 
clainiing  a  rieht  of  common  over  a 
piece  oi  wafte land,  againfl  the  owner 
of  an  adjoining  clofe,  for  not  repair- 
ing an  intervemng  fence,  the  landlord 
under  whom  the  plaintiff  holds  the 
premifes,  in  refpedl  of  which  he 
claims  the  right  of  common^  is  not  a 
competent  witncfs  to  prove  the  riffht. 
Neitncr  in  fuch  an  aftion  are  others 
who  have  a  fimilar  right  of  common  j 
competent  witnefFes  tor  that  purpofe. 
An/comb  v.  Sbore^  290 

5.  In  an  action  at  the  fuit  of  a  fcrflbr 
againft  his  IcfTce,  for  not  cultivating 
a  farm  according  to  covenants  con- 
tained in  the  indenture  of  leafc,  a  fub- 
leflTee  of  part  of  the  premifcs  is  a  com- 
petent witnefs  to  prove  performance 
of  the  covenant  on  the  part  of  the  de- 
fendant.    fV(/baw  V.  Barnes 9       341 

6.  In  an  a£tion  at  the  fuit  of  an  execu- 
tor or  adminiftrator,  if  the  cflatc  of 
the  teftator  or  intcflatc  Is  infolvent,  a 
pcrfon  who  has  an  unfatisfied  demand 
\ipon  it,  is  not  a  competent  witnefs 
for  the   plaintiff.     Crah  v.  Cundell, 

381 

n.  In  an  a£lion  by  the  indorfee  againll 
the  drawer  of  a  bill  of  exchange 
drawn  without  confideration,  the 
payee  who  indorfed  it  to  the  plaintiff, 
m  payment  of  goods,  is  a  competent 
witnefs  to  prove  the  confideration 
for  the  indorfemenU  Sbuttlewortb 
v.  Stfpbfns.  408 

$.  But  in  an  aAion  by  the  indorfee 
againfl  the  maker  of  a  promiffory 
note  without  original  confideration, 
if  the  maker  has  become  bankrupt 
and  obtained  his  certificate  fuble- 
^uently  to  the  date  of  the  note,  he  is 
not  a  competent  witnefs  for  the  de- 
fendant. MaundrcU  v.  Kennett  408  «. 


^.  In  an  a^ion  for  (educing'' tLe 
tiff's  daughter  per  qnod  Jenwh 
am\Jtty  the  plaintiff  cannot  exaoni 
witneffca  to  the  daughter's  gener 
chara£ler,  except  in  anfcver  to  ei 
dence  of  general  bad  chara&er  a 
duced  on  the  part  of  the  defendai 
Bttmfieldv,  Mflffey^  xi 

10.  Evidence  to  lupport  the  charad 
of^a  witnefs  is  not  admiffible,  unk 
fraud  1%^  exprefsly  imputed  to  hir 
Bijhop  d[  JDurbam  v.  Beaumont,   2C 

11.  But  ifthe  validity  of  a  will  is  di 
puted  on  the  ground  of  fraud,  er 
dence  may  be  given  in  favour  of  tli 
charadter  of  the  deceafed  atteftio 
witneffes,  209  i 

1 2.  If  an  attcfting  witnefs  to  a  deed  cei 
feffes  tn  extremis  that  it  is  a  forgcrj 
this  confeflion  may  be  "given  in  cvi 
dence  to  defeat  the  deed,  2ii 

13.  t^Miat  fufficient  evidence  of  a  wit 
nefs  being  abroad,  to  let  in  his  ex 
amination  upon  interrogatories,    17: 

14.  What  fufiicient  evidence  of  th< 
attcfling  witnefTcs  to  a  deed  bein^ 
out  of  the  countiy,  to  let  in  evideno 
of  his  handwriting,  301 

15.  Upon  a  qiK*{lion  concemfng  the 
fcaworthinefs  of  a  fhip,  after  t^iecvi 
dence  of  perfons  who  have  examinee 
her  condition,  experienced  fhip- 
wrights  who  never  faw  her  raa\'  be 
called  to  fay  whether  upon  the  ladi 
fw^rn  to,  (he  was  in  tneir  opinion 
feaworthy  or  not.  Becbtuitb  v.  Syde' 
botbamy  117 

16.  A  leading  queftion  may  be  put, 
when  it  is  necelfary  to  contradict  a 
witnefs  on  the  other  fide,  as  to  the 
contents  of  a  paper,  wliich  has  been 
deflroyed.     Courteen  v.  Toufe^        43 
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